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SscoBD^  Administratrixy  Eespondent,  vs.  John  Sohboedeb 

LuMBEB  Company,  Appellant. 

January  H — February  9,  1915, 

Master  and  servant:  Death:  Aisessment  of  damages:  Matters  to  t>e  con- 
sidered:  Evidence:  Mortality  tables:  Excessive  damages, 

1.  In  assessing  the  damages  sustained  by  a  widow  by  reason  of  the 

death  of  her  husband,  the  recovery  being  limited  by  law  to  the 
pecuniary  benefits  which  she  lost  thereby,  the  following  matters 
should  be  considered:  (1)  the  average  earning  power  of  the  de- 
ceased at  the  time  of  his  death;    (2)  his  expectancy  of  life; 

(3)  his  probable  average  earning  power  during  such  expectancy; 

(4)  the  proportion  of  his  earnings  which  with  reasonable  cer* 
tainty  would  have  reached  the  wife;  (5)  the  present  worth  there- 
of; (6)  the  amount  it  would  take  to  purchase  an  Income  during 
the  expectancy  of  his  life  equal  to  the  amount  the  wife  would 
probably  have  received  out  of  his  earnings. 

2.  Mortality  tables  are  not  conclusive  as  to  the  expectancy  of  life,  but 

they  are  persuasive  evidence  of  it,  and  if  unopposed  by  any  other 
evidence  should  be  controlling. 

3.  An  award  of  |5,50O  for  death  of  a  workingman  sixty-two  years  of 

age  whose  average  earning  capacity  was  about  |727  per  year,  and 
who9e  probable  earning  capacity  during  his  expectancy  of  life 
would  not  have  exceeded  1500  per  year,  of  which  probably  not 
over  1300  per  year  would  have  reached  his  wife,  is  held  excessive, 
and  plaintiff  is  given  the  option  of  taking  a  judgment  for  |4,000 
or  submitting  to  a  new  trial.  Siebeckeb  and  Kbbwin,  JJ.,  dis- 
sent 

Appeai.  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  G.  N.  Kisjosd,  Circuit  Judge.     Reversed, 

Action  to  recover  compensation  for  damages  caused  the 
Vol.  160  —  1 
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surviving  wife  of  Joseph  Secord  by  reason  of  his  death,  said 
to  have  happened  through  actionable  negligence  of  defendant 

There  was  evidence,  which,  in  a  reasonable  view,  tended 
to  establish  the  facts  relied  upon  by  plaintiff.  There  was  no 
question  but  that  the  deceased,  while  in  performance  of  his 
duties  as  an  employee  of  defendant,  came  to  his  death  at  the 
time  and  place  and  under  substantially  the  circumstances 
alleged  in  the  complaint.  He  was  struck  with  a  stick  with 
which  he  was  trying  to  put  a  belt  on  an  overhead  rapidly  re- 
volving pulley.  The  pulley  struck  the  end  of  the  stick  and 
drove  it  back  with  force  against  his  body.  It  hit  him  in  a 
vital  part,  causing  his  death  in  a  few  hours.  He  was  about 
sixty-two  years  of  age.  He  had  a  wife  about  fifty-two  years 
of  age.  There  was  evidence  tending  to  prove  he  was  capable 
of  earning  from  $600  to  $750  per  year.  His  work  required 
him  to  be  away  from  home  considerable  of  the  time.  He 
had  not  accumulated  any  property  up  to  the  time  of  his  death ; 
had  not  been  able  to  more  than  keep  up  his  personal  expenses 
and  those  of  his  family.  His  average  yearly  earnings,  for 
the  two  years  immediately  preceding  his  death,  did  not  ex- 
ceed $727. 

The  trial  court  was  of  the  opinion  that  the  evidence  pre- 
sented a  jury  question  which  might,  on  the  evidence,  be  rea- 
sonably so  answered  as  to  render  defendant  liable.  The  cause 
was  submitted  accordingly.  The  jury  found  all  controverted 
facts  as  to  liability  in  plaintiff's  favor  and  assessed  the  dam- 
ages at  $5,500.  Judgment  was  rendered  thereon.  Proper 
motions,  rulings,  and  exceptions  appear,  saving  several  ques- 
tions for  review  on  appeal,  and  among  them  whether  the  ver- 
dict was  excessive. 

For  the  appellant  there  was  a  brief  by  Doe  &  Ballhom  and 
Wm.  F,  Shea,  and  oral  argument  by  /.  B.  Doe. 

For  the  respondent  there  were  briefs  by  Savbom,  Lamo- 
reux  <£  Pray,  attorneys,  and  H.  B.  Wdlmsley,  of  cotinsel,  and 
oral  argument  by  F,  B.  Lamoreux. 
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MABSHAI.L,  J.  It  seemed  best  to  give  only  a  fair  outline 
of  the  case  except  on  the  damage  feature.  We  have  examined 
all  questions  presented  with  care  and  are  not  able  to  perceive 
wherein  appellant  was  prejudiced  by  any  rulings  complained 
of,  except  as  to  damages.  That  requires  discussion,  indicat- 
ing the  basis  of  the  conclusion  to  which  we  have  arrived. 

As  indicated  in  the  statement,  the  most  favorable  view  of 
the  evidence  that  can  be  taken  in  respondent's  favor  is  that 
the  average  yearly  earning  capacity  of  deceased  before  he 
died  did  not  exceed  $750.  It  is  quite  a  stretch  of  judgment 
to  assume,  reasonably,  that,  had  he  lived,  he  would  have  aver- 
aged $500  per  year  for  his  expectancy  of  life,  and  that  his 
wife  would  have  benefited  therefrom  $300  per  year.  So  we 
must  test  the  reasonableness  of  the  recovery  from  that  view- 
point 

In  considering  the  question  before  us,  it  must  be  appre- 
ciated that  it  is  largely  res  integra.  Precedents,  in  such  a 
case,  are  of  little  value.  I  think  that  is  particularly  so  in 
view  of  the  changed  conditions  that  have  come  about  in  the 
better  appreciation  of  the  real  underlying  basis  of  liability 
for  losses  caused  by  industrial  accidents;  that  it  does  not, 
necessarily,  suggest  any  moral  turpitude  on  the  part  of  the 
employer ;  but,  instead,  that  such  losses  are  largely  inevitable 
misfortunes  in  which  joint  actors,  the  employer  and  employee, 
in  producing  the  products  designed  to  administer  to  the  legiti- 
mate desires  of  consumers,  are  concerned,  the  burden  of  which 
naturally  enters  into  the  cost  of  such  products  and,  in  the  end, 
must  be,  at  the  money  measiirement,  liquidated  by  the  con- 
sumers, the  same  as  wages  paid  to  employees  and  the  use 
of  capital  which  enable  them  to  make  their  activity  efficient. 

So  the  visible  agency  to  repair  the  losses  to  those  upon 
whom  the  same  first  fall  is  but  a  mere  conduit  by  means  of 
which  they  finally  reach  their  inevitable  resting  place  and  are 
absorbed  into  the  products,  and,  by  so  much,  enhance  the  legit- 
imate selling  price  thereof.     In  reality,  it  is  the  world  of 
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consumers  which  owes  to  the  laborer  and  his  dependents  the 
duty  of  compensating  him  and  them  for  his  and  their  sacri- 
fices. 

Looking  at  the  matter  in  that  aspect,  much  of  the  former 
instrumentalities  by  which  personal  injury  losses  were,  form- 
erly, confined,  seemingly,  to  or  near  to  the  point  of  origin, 
have  been  swept  away.  In  the  higher,  brighter,  purer  at- 
mosphere of  justice  as  between  man  and  man  and  society  at 
large,  I  think  we  should  look  at  such  a  situation  as  that  be- 
fore us,  keeping  in  mind  that  the  people  have,  so  far  as  prac- 
ticable, established,  as  matter  of  public  policy,  an  equitable 
standard  of  measurement.  Not  that  such  standard  of  measr 
urement  should  be  controlling;  but  that  it  should  have  some 
consideration  in  determining  what  is  right. 

That,  after  adherence  to  the  harshness  of  the  common  law 
for  generations,  there  has  been  the  rapid  progress  we  see  to 
the  condition  of  the  present,  rendering  personal  injury  losses 
in  services  remediable  in  all  cases  under  the  Workmen's  Com- 
pensation Law  and  largely  so  independently  of  it, — is  a  mai^ 
velous  achievement.  It  is  sublime.  Will  there  be  a  retro- 
gression ?  If  there  is  danger  of  it  the  better  way  of  guarding 
against  it  is  to  strive  to  appreciate  its  logic.  In  that  lies  the 
greatest  certainty  of  maintaining  the  advancement  made.  It 
will  promote  a  higher  degree  of  deliberation  and  wisdom  in 
measuring  personal  injury  losses  upon  the  theory  that  nothing 
is  due  for  punishment  nor  anything  by  way  of  enforced  char- 
ity,— ^nothing  but  the  passing  of  a  just  equivalent,  under  all 
the  circumstances,  for  the  loss  to  the  injured  servant  or  his 
dependent  and  the  employer  as  the  real  servants — in  a  broad 
sense,  sharers  in  a  common  misfortune — ^from  the  mass  of 
mankind  who  are  the  real  served  and  beneficiaries  of  the  in- 
dustry in  which  such  common  sufferers  were  engaged.  I  can 
see  only  an  awakening  of  a  long  sleeping  conscience  which  has 
wrought  this  beneficent  change  which  binds  up  the  physical 
and  mental  wounds  of  the  toilers,  so  far  as  practicable,  with 
a  minimum  of  waste  and  with  no  necessarily  heavy  burden 
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and  none  which  is  not  an  incident  of  duty.  Contemplating 
the  past  from  which  we  have  emerged  and  the  great  need  for 
even-handed  administration  under  the  new  conditions,  I  some- 
times wonder  ^'is  the  luminous  spot  we  distinguish  one  that 
vanishes  V^ 

What  I  have  said  in  the  preceding  paragraph  is  more  per- 
sonal than  impersonal  and  does  not  apply  in  its  full  scope 
except  under  tlie  Workmen's  Compensation  Act,  though  the 
court  is  conscious  that  it  is  not  unworthy  of  consideration  to 
some  extent  in  any  case  and  particularly  where,  as  here,  the 
recovery  is  limited  by  law  to  the  pecuniary  benefits  which  the 
survivor  has  lost  by  the  death  of  her  husband.  In  such  a 
case — ^unlike  those  where  pain  and  suffering,  disfigurement, 
diminution  of  capacity  to  enjoy  life,  and  other  elements  are 
subjects  of  compensable  loss,  notwithstanding  there  is  no 
standard  by  which  they  can  be  gauged  except  the  judgment  of 
a  jury,  which  may  take  a  wide  range  and  not  be  manifestly 
excessive  by  any  rule  which  the  court  can  lay  down — there 
are  some  definite  data  to  figure  from:  First,  the  average 
earning  power  of  the  deceased  at  the  time  of  his  death; 
second,  his  expectancy  of  life;  third,  his  probable  average 
earning  power  during  such  expectancy,  considering  his  con- 
dition of  health,  what  he  had  been  accustomed  to  earn,  and 
all  the  circumstances  bearing  on  the  question ;  fourth,  the  pro- 
portion of  such  earning  capacity  which  with  reasonable  cer- 
tainty would  have  reached  the  wife  had  he  not  been  taken 
away;  fifth,  the  present  worth  thereof;  and  sixth,  the  amount 
it  would  take  to  purchase  an  income  during  the  expectancy  of 
his  life  equal  to  the  amount  the  dependents  would  probably 
have  received  out  of  his  earnings. 

Keeping  in  mind  tliat,  in  a  case  of  this  sort,  we  must  deal 
with  reasonable  certainties,  so  far  as  practicable,  both  as  to 
evidentiary  circumstances  and  the  final  result,  instead  of  mere 
possibilities,  a  pretty  definite  basis  of  calculation  can  be 
stated. 

The  average  earning  capacity  of  the  deceased  is  determin- 
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able  as  a  fact  from  evidence.  The  jury  could  not  well  have 
determined  the  same  higher  than  the  claim  now  made  by 
counsel  for  respondent,  around  $727  per  year.  Let  us  as- 
sume that  they  did  so  determine,  and  that  it  is  a  verity  in  the 
case.  The  jury  could  not  reasonably  have  found  the  average 
earning  power  for  the  balance  of  the  intestate's  life  would 
have  exceeded  $500  per  year,  or  that  over  $300  of  that  would 
have  reached  the  wife.  We  may  assume  all  these  circum- 
stances to  be  verities.  The  amounts  are  probably  too  high, 
though  the  jury  may  have  thought  otherwise,  and  another  jury 
properly  instructed  on  the  same  evidence,  we  may  well  as- 
sume, would  not  place  the  figures  lower.  The  expectancy  of 
life  could  not,  with  reasonable  certainty,  have  been  placed 
by  the  jury,  and  cannot  be  much,  if  any,  higher,  than  the  ex- 
perience tables  show.  So  we  may  take  the  number  of  years' 
earning  power  by  such  tables.  Counsel  claim  for  that  12.86 
years.  That  is  too  high  by  some  and  too  low  by  other  tables. 
It  is  12.61  by  the  Actuaries  table  of  one  of  our  greatest  insur- 
ance companies ;  12.66  by  the  Hm.  table ;  12.86  by  the  Ameri- 
can table;  13.31  by  the  Carlisle  table;  and  12.28  by  the 
Northampton  table.     The  average  is  12.73. 

On  the  basis  indicated,  the  entire  earnings  which  the  wife 
could  have  fairly  expected  to  receive  during  her  husband's 
life  is  $3,819,  and  the  present  worth  not  over  $2,900. 

Take  another  basis  and  the  result  is  not  far  different  To 
purchase  for  the  widow  payment  of  $300  per  year  for  the  ex- 
pectancy of  life  which  has  been  taken  from  her,  would  require 
about  $3,030. 

Take  a  third  basis,  the  Workmen's  Compensation  schedule, 
and  the  widow  would  be  entitled  to  about  $3,000. 

The  amount  awarded  would  buy  a  yearly  pension  for  the 
widow  of  about  $550,  or  more  than  the  entire  wages  the  de- 
ceased could  reasonably  have  expected  to  earn  for  the  balance 
of  his  days. 

As  we  have  said,  to  consider  $300  per  year  the  value  of  the 
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life  of  the  deceased  for  the  balance  of  his  days,  had  he  lived, 
to  his  wife,  would  be  pretty  large.  Cutting  it  down  to  one 
half  and  the  value  of  his  life  to  the  wife  by  either  of  the 
former  methods  of  compensation,  would  be  about  $2,500. 

Enough  has  been  said  to  demonstrate  that  the  award  of 
$5,500  we  find  here,  is  far  too  much.  That  cases  may  be 
found  where  the  award  has  been  equally  high,  does  not  change 
the  aspect  of  the  matter.  We  are  looking  at  it  from  the  view- 
point of  present  conditions  and  with  reasonably  definite  data 
to  compute  from.  We  must  not  shut  our  eyes,  either  to  such 
conditions  or  to  such  data.  We  cannot  do  so  and  give  even- 
handed  justice  in  such  situations  as  this. 

We  realize  that  the  mortality  tables  are  not  conclusive  as 
to  the  expectancy  of  life,  but  they  are  persuasive  evidence  of 
it,  and  unopposed  by  any  other  evidence,  should  be  control- 
ling. This  court  has  used  them  as  a  basis  for  compensation 
and  so  have  others.  1  Joyce,  Dant  §  661.  Some  courts  have 
held  that  such  tables,  in  the  absence  of  evidence  to  discredit 
their  story,  stand  as  to  the  particular  case. 

The  method  of  computation  we  have  used  has  been  ap- 
proved here  time  and  again.  In  Rudiger  v.  C,  St.  P,,  M.  & 
O.  R.  Co.  101  Wis.  292,  77  N.  W.  169,  the  court  held,  in  ef- 
fect, that  the  sum  which  would  make  an  annuity  to  the  de- 
fendant equal  to  the  reasonable  expectation  of  contributions 
by  the  deceased  during  his  life,  is  the  limit  of  recovery. 

Thus  it  will  be  seen  that  around  $3,000  fully  measures  the 
loss  to  the  beneficiary  of  this  litigation  by  the  death  of  her 
husband,  in  the  absence  of  some  special  circumstances.  It 
may  be  that  the  deceased  had  more  than  the  normal  prospect 
for  continuation  of  life.  There  is  nothing  to  indicate  it  in 
the  evidence,  except,  perhaps,  that  he  was  of  robust  health  at 
sixty-two.  It  may  be  that  the  jury  were  warranted  in  find- 
ing that  he  had  somewhat  more  than  an  average  prospect  of 
life.  They  must  have  thought  so  in  order  to  have  found  as 
they  did,  and  also  failed  to  understand  that  the  pecuniary 
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loss  of  the  wife  was  the  limit.  The  present  worth  of  a  few 
more  years  than  the  ordinary  expectancy  would  not  raise  the 
amount  which  a  jury  could  reasonably  find  above  $4,000.  We 
are  inclined  to  hold  that  in  case  of  another  trial  a  jury  prop- 
erly instructed  would  probably  not  assess  the  damages  at  less 
than  $4,000  and  will  dispose  of  the  case  accordingly. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  an  option  to  plaintiff  to  take  judgment  for 
$4,000  and  costs  within  twenty  days  after  the  filing  of  the 
remittitur  or  have  a  new  trial. 

Upon  motion  of  the  respondent  the  foregoing  mandate  was, 
on  March  23,  1915,  amended  so  as  to  read: 

By  the  Court. — Judgment  reversed  with  costs,  and  cause 
remanded  "^l^ith  option  to  plaintiff  to  take  judgment  for  $4,000 
and  costs,  with  interest  from  the  date  of  the  verdict,  within 
twenty  days  from  the  filing  of  the  remittitur^  or  have  a  new 
trial. 

No  costs  were  awarded  on  the  motion. 

SiEBECKEB  and  Kebwin,  J  J.,  dissent  from  so  much  of  the 
judgment  as  reduces  damages. 


Runge,  Plaintiff  in  error,  vs.  The  State,  Itefendant  in 

error. 

January  15 — February  9,  1915, 

Criminal  lato:  Homicide:  Evidence:  Motive:  Uxoricide:  Relations  be- 
tween spouses:  Hearsay:  Declarations  of  wife:  Prejudicial  er- 
rors: Instructions  to  jury:  Descent  of  vHfe's  property:  Use  of 
short-hand  notes  by  witness, 

1.  Upon  a  trial  for  murder  where  the  evidence  Is  wholly  circumstan- 
tial and  is  not  conclusive  of  guilt  the  question  of  motive  becomes 
one  of  great  importance  and  may  turn  the  scale  either  way,  de- 
pending upon  the  probative  force  of  the  evidence  relating  to  it 
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2.  Upon  a  trial  for  uxoricide  it  is  proper  for  the  state  to  show  by 

competent  evidence,  as  motives  for  the  crime,  ill  feeling  on  the 
part  of  the  defendant  towards  his  wife  and  a  desire  on  his  part 
to  secure  her  property. 

3.  How  far. back.  In  such  a  case,  the  inquiry  as  to  the  relations  be- 

tween defendant  and  his  wife  should  go  is  a  matter  largely  in 
the  discretion  of  the  trial  court,  provided  there  is  reasonable 
connection  with  their  relations  down  to  the  time  of  her  death. 

4.  It  was  proper  in  such  a  case  for  witnesses  to  testify  as  to  the  con- 

dition the  deceased  seemed  to  them  to  be  in  when  in  the  presence 
of  the  defendant,  as  to  being  nervous  or  otherwise. 
6.  Evidence  in  such  case  of  statements  of  the  wife  as  to  her  relations 
with  the  defendant,  not  made  in  his  presence,  are  inadmissible, 
being  mere  hearsay. 

6.  The  admission  of  hearsay  evidence  of  that  character  was  in  this 

case  a  prejudicial  error,  even  under  sec.  3072m,  Stats.,  since,  in 
view  of  the  wholly  circumstantial  nature  of  the  evidence  against 
the  defendant,  the  meagernees  of  the  competent  evidence  show- 
ing unpleasant  relations  with  his  wife,  the  direct  bearing  of  the 
Incompetent  evidence  so  received  upon  the  question  of  motive, 
and  the  express  charge  of  the  court  that  it  had  an  important 
bearing  on  that  question,  it  seems  quite  probable  that,  had  such 
evidence  been  excluded,  the  Jury  might  have  reached  a  different 
result 

7.  It  having  been  claimed  that  one  motive  for  the  uxoricide  was  de- 

fendant's desire  to  secure  his  wife's  property,  he  was  entitled, 
upon  request,  to  have  the  jury  instructed  as  to  the  law  under 
which,  upon  her  death,  her  property  would  descend  to  other  per- 
sons. 

8.  Upon  a  trial  for  murder,  the  official  stenographer  of  the  coroner 

was  properly  permitted  to  use  his  short-hand  notes  upon  the  wit- 
ness stand  and  to  read  from  them;  and  another  witness  was 
properly  permitted  to  use  his  notes  in  testifying  to  statements 
made  to  him  by  the  defendant 

Ebbob  to  review  a  judgment  of  the  municipal  court  of  Mil- 
waukee county:  A,  C.  Backus,  Judge.     Reversed, 

June  3,  1912,  an  information  was  filed  against  the  plaint- 
iff in  error,  hereinafter  called  the  defendant,  charging  him 
with  having  on  the  12th  day  of  February,  1912,  murdered 
his  wife,  Anna  Runge.  He  was  convicted  of  the  crime  of 
murder  in  the  first  degree  and  on  January  31,  1913,  was  sen- 
tenced to  imprisonment  in  the  state  prison  at  Waupun  for 
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life.  To  test  the  correctness  of  such  judgment  the  case  is 
brought  here  by  writ  of  error. 

For  the  plaintiff  in  error  there  was  a  brief  by  W.  J.  Ker- 
shaw and  Waiter  Schinz,  attorneys,  and  Herbert  R.  Manger 
and  Orin  M.  Peters,  of  counsel,  and  the  cause  was  argued 
orally  by  Mr.  Manger,  Mr,  Kershaw,' Bud  Mr.  Schinz. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General,  Edward  Yockey,  district  attorney,  and  /•  Elmer 
Lehr,  special  assistant  district  attorney,  and  oral  argument 
by  Mr.  Lehr. 

ViNjB,  J.  It  appears  from  the  evidence  that  in  1905  the 
defendant  married  Mrs.  Anna  Kealty,  who  was  the  mother  of 
four  children  by  a  former  marriage,  only  two  of  whom,  Frank 
Kealty  and  Birdie  Pott,  survive.  After  their  marriage  Frank 
lived  with  them  for  a  time.  Later  he  married  and  resided  a 
short  distance  from  them.  Mr.  and  Mrs.  Runge  occupied  a 
house  owned  by  her.  He  was  employed  by  the  Allis-Chal- 
mers  Company  and  she  kept  house,  occasionally  did  some  wash, 
ing,  and  once  in  a  while  had  domestic  help.  When  married 
Mr.  Runge  had  about  $1,500  in  a  bank,  from  which  sum  he 
had  from  time  to  time  drawn  small  sums  to  meet  extraordi- 
nary expenses,  as  his  earnings  were  not  always  sufficient  to 
sustain  the  family.  His  wife  had  no  substantial  property  or 
money  except  her  home,  which  consisted  of  a  five-room  frame 
house  and  lot  of  small  value. 

On  the  afternoon  of  February  11,  1912,  the  defendant  and 
his  wife  spent  some  time  at  the  home  of  her  mother,  and  he 
says  they  did  not  return  to  their  own  home  until  about  10 :45 
in  the  evening.  It  was  cold  and  he  gave  her  a  small  drink 
of  whisky  and  peppermint,  and  they  both  retired,  occupying 
separate  rooms.  About  4  o'clock  in  the  morning  he  was 
awakened  by  the  explosion  of  a  lamp  they  kept  burning  aU 
night  and  saw  the  house  on  fire  from  burning  oil.  He  got 
up,  went  to  his  wife's  bedroom,  caught  her  by  the  arm,  and 
said,  "Come,  get  up,  the  house  is  afire,"  and  she  replied,  "All 
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right,  I  am  coining."     In  his  statement  to  the  deputy  sheriff 
he  tells  what  further  took  place  as  follows: 

"I  then  went  back  into  the  sitting  room  and  went  to  the 
stove  and  put  on  one  boot,  the  left  one,  which  had  been  left 
behind  the  stove  to  dry.     I  then  went  back  into  the  bedroom 
and  said  to  my  wife,  'Come  quick,  the  house  is  on  fire.'     She 
replied,  'All  right,  I  am  coming.'     She  did  not  make  any 
move  to  get  out  of  the  bed.     I  then  went  back  to  the  stove, 
picked  up  the  pants  and  put  them  on  partly,  then  put  on  my 
right  boot,  and  then  I  went  back  to  my  wife's  bedroom  and 
said  to  her,  'Come,  Annie,  the  house  is  on  fire.'     I  shook  her 
by  the  left  arm.     Again  she  replied :  'AH  right,  I  am  coming.' 
I  got  my  overcoat  out  of  her  room  and  then  went  back  to  the 
stove  and  picked  up  a  pair  of  overalls  and  tried  to  put  out  the 
fire  with  them  and  put  them  on  partly,  and  then  went  into  my 
bedroom,  bedroom  off  the  parlor,  and  was  overcome  by  smoke 
and  heat  and  fell  to  the  floor.     I  then  crawled  on  my  hands 
and  knees  to  the  front  door  to  get  some  fresh  air.     After  I 
got  a  little  fresh  air  I  crawled  back  into  my  bedroom  and 
pulled  out  my  trunk  out  of  the  front  door  [east  side  of  house], 
put  it  a  short  ways,  where  it  would  be  safe.     I  then  ran 
around  to  the  north  side  of  the  house  to  her  window,  to  see  if 
she  was  there,  but  it  was  all  afire,  and  I  supposed  that  she 
had  been  to  some  one  of  the  neighbors.     I  then  hollered  'fire' 
again,  having  hollered  'fire'  when  I  pulled  the  trunk  out. al- 
ready.    I  had  also  thrown  my  overcoat  and  a  pair  of  overalls 
out  of  the  door  at  the  time  when  I  pulled  my  trunk  out  of 
the  east  door  and  then  went  to  the  east  side  of  the  house  and 
picked  up  the  overcoat  and  overalls  and  put  the  overalls  partly 
on  and  then  threw  the  overcoat  into  the  chicken  house  and 
then  went  to  the  window  of  her  room  again,  to  see  if  I  could 
see  her,  but  it  was  such  a  hot  place  that  I  could  not  stand  it. 
I  then  went  to  the  east  side  of  the  house  to  see  if  I  could  save 
something  from  the  house,  but  I  could  not  get  in,  as  the  flames 
were  coming  out  of  the  door.     Mrs.  Seltrecht  and  Mr.  Der- 
wald  had  gotten  to  the  house  before  I  pulled  my  trunk  out." 

The  house  burned  completely  to  the  ground.  A  part  of  the 
body  of  Mrs.  Runge  was  found  upon  the  iron  springs  where 
her  bedroom  had  been  and  the  remains  of  her  trunk  were  also 
found  with  the  lock  partly  locked  and  the  iron  bands  that  had 
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been  around  it  partly  broken.  The  remains  of  the  trunk 
when  found  were,  as  one  witness  put  it,  somewhat  "squashed" 
by  falling  timbers  or  from  other  causes.  A  few  days  after 
the  fire  Mr.  Kealty  broke  open  the  defendant's  trunk  and  in 
about  the  center  of  it,  between  some  clothing,  he  found  his 
mother's  valuable  papers,  her  anall  savings  bank,  insurance 
papers,  pocketbook,  bank  book,  and  other  belongings  of  hers 
that  had  always  been  kept  in  her  own  trunk  under  lock  and 
key.  The  defendant  claimed  his  wife  had  given  them  to  him 
to  keep.  The  key  to  her  trunk  was  carried  by  her  on  a  string 
tied  around  her  neck,  and  was  found  in  the  debris  near  her 
body,  and  unlocked  the  lock  when  inserted  therein  after  the 
fire. 

The  evidence  convicting  the  defendant  was  wholly  circum- 
stantial. A  strong  plea  is  made  that  it  is  not  sufficient  to 
sustain  the  verdict  While  not  being  able  to  come  to  that 
conclusion,  we  realize  that  the  case  is  a  close  one,  and  that 
the  jury  might  well  have  acquitted  defendant  on  the  ground 
that  the  evidence  did  not  possess  the  convincing  degree  of 
proof  required  in  criminal  cases.  They  having,  however, 
been  satisfied  by  it,  we  cannot  say  there  was  no  warrant  in  it 
for  such  a  conclusion.  Since  there  must  be  a  new  trial  for 
error  in  the  admission  of  evidence  and  refusal  to  charge  as 
requested,  we  forbear  to  comment  further  upon  the  probative 
force  of  the  evidence. 

As  before  stated,  it  was  wholly  circumstantial  and  not  so 
conclusive  but  that  a  different  result  might  have  been  reached 
by  the  jury.  In  such  a  situation  the  question  of  motive  be- 
comes one  of  great  importance,  and  may  well  turn  the  scale 
either  way,  depending  upon  the  probative  force  of  the  evi- 
dence relating  to  it.  In  the  present  case  the  state  sought  to 
show  two  motives:  (1)  ill  feeling  on  the  part  of  defendant 
towards  his  wife,  and  (2)  a  desire  on  his  part  to  secure  her 
property.  It  was  of  course  perfectly  proper  to  show  both  by 
competent  evidence.     The  state  was  entitled  to  show  what 
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had  been  the  relations  between  the  defendant  and  his  wife 
prior  to  the  alleged  uxoricide.  Hedger  v.  State,  144  Wis. 
279,  128  N.  W.  80.  And  it  was  a  matter  resting  largely  in 
the  discretion  of  the  trial  court  how  far  back  such  inquiry 
should  go,  provided  it  was  reasonably  connected  with  their 
relations  down  to  the  time  of  the  fire.  There  was  some  com- 
petent testimony  given  by  Frank  Kealty  and  the  sisters  of  the 
deceased  that  the  relations  between  defendant  and  his  wife 
were  not  always  pleasant;  that  at  times  he  was  morose  and 
scolded,  and  had  even  been  seen  to  kick  the  chairs  about.  But 
the  evidence  did  not  show  a  very  unusual  state  existing  be- 
tween people  married  so  late  in  life.  It  was  not  shown  that 
he  had  ever  beaten  her  or  threatened  to  do  so.  It  is  in  evi- 
dence that  the  evening  before  the  fire  both  were  in  good  humor 
and  Mrs.  Bunge  was  jolly.  There  is  also  testimony  by  a 
woman  who  assisted  Mrs.  Bunge  with  the  washing  and  re- 
mained in  the  household, for  considerable  periods  of  time  that 
the  relations  between  them  were  not  unpleasant. 

A  number  of  witnesses  were  permitted,  over  defendant's 
objections,  to  testify  to  statements  made  to  them  by  Mrs. 
Bunge  in  the  absence  of  the  defendant,  as  to  their  relations. 
The  following  are  fair  samples  of  such  testimony: 

Clara  A.  Jackson,  a  sister  of  the  deceased,  testified :  "Why, 
she  came  that  evening  and  asked  me  if  I  would  go  home  with 
her,  she  was  late  for  supper,  and  she  asked  me  if  I  would  go 
home  with  her  to  help  her  prepare  supper  because  she  was 
afraid  of  him,  if  she  wouldn't  have  his  supper  ready  in  time 
for  him  when  he  got  home."  Mary  Washburn,  a  sister  of 
deceased,  testified :  "Well,  she  told  me  that  she  couldn't  stand 
him  much  longer,  and  she  wanted  me  to  go  with  her  and  hunt 
up  some  lawyer,  and  get  a  divorce."  And  again :  "She  said 
that  there  was  times  when  he  came  home  that  she  was  afraid 
of  him,  and  that  she  had  to  watch  him."  Later  she  testified : 
"Why,  she  said  that  she  was  always  quarreling  with  Wenzel 
because  he  wanted  her  proi)erty  and  she  wouldn't  sign  it  over 
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to  him.  Now,  I  can't  tell  it  any  other  way."  Birdie  Potts, 
a  daughter  of  deceased,  testified:  ^'She  told  me  he  was  so 
stingy  to  her,  she  had  to  keep  all  her  accounts  just  to  such  a 
mark,  and  he  kept  account  of  everything,  every  article  of 
groceries  bought^  and  would  complain  if  she  got  any  more 
than  she  just  absolutely  got  along  with."  Frank  Kealty,  a 
son  of  deceased,  testified :  "She  said  that  he  had  acted  mean 
and  cross  that  morning  [about  January  26,  1912]  when  he 
left  for  work,  that  she  couldn't  stand  it  much  longer."  And 
Emanuel  Meyerhoff  testified :  "She  told  me  the  first  conver- 
sation we  had,  she  told  me  when  she  married  him,  she  got  the 
cat  in  the  bag,  and  of  course  one  word  led  to  another,  and 
finally  she  told  me  she  couldn't  trust  him,  she  had  to  keep 
everything  under  lock  and  key  when  she  left  the  house;  and 
when  I  was  done  with  my  work  she  wouldn't  pay  me  'till 
Mr,  Bunge  was  out  of  the  house ;  she  wouldn't  let  him  see  her 
give  me  any  money,  because  she  told  me  to  wait  until  he  was 
out  of  the  house  before  she  paid  me." 

All  this  evidence  and  more  to  the  same  effect  was  purely 
hearsay  and  inadmissible.  Topolewski  v.  Staie,  130  Wis. 
244,  109  N.  W.  1037.  It  is  said  the  trial  court  relied  upon 
the  case  of  Eedger  v.  State,  144  Wis.  279,  292,  128  K  W. 
80,  wherein  it  is  said : 

"The  witnesses  for  the  state  were  permitted  to  testify  rela- 
tive to  the  presence  in  the  Hedger  home  of  a  bottle  of  chloro- 
form labeled  'Chicago,'  which  was  found  there  by  Mrs.  Hed- 
ger in  the  absence  of  the  accused.  The  state  attempted  to 
prove  what  Mrs.  Hedger  said  on  finding  the  bottle,  but  this 
was  erroneously  ruled  out  on  objection  of  the  accused  because 
not  said  in  the  presence  of  the  accused." 

The  evidence  referred  to  in  the  Hedger  Case  was  held  er- 
roneously ruled  out  because  Mrs.  Hedger's  statement  upon 
finding  the  bottle  was  deemed  to  be  a  part  of  the  res  gestce  of 
that  transaction — a  spontaneous  exclamation  upon  her  part 
when  finding  a  bottle  of  poison.  It  was  not  intended  to  hold 
that  recitals  of  past  transactions  or  statements  of  the  deceased 
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as  to  her  past  or  present  relations  with  her  husband,  not  made 
in  his  presence,  were  admissible.  As  before  stated,  the  rela- 
tions between  them  are  properly  a  subject  of  proof — especially 
upon  the  question  of  motive,  but  they  must  be  shown  by  com- 
petent evidence  and  not  by  hearsay. 

The  state  argues  that  even  if  the  evfdence  referred  to  was 
erroneously  admitted  it  should  not  be  held  prejudicial  since 
it  was  merely  cumulative.  It  is  true  there  was  some  com- 
petent testimony  to  the  fact  that  their  relations  were  unpleas- 
ant, but  not  very  much;  nor  did  such  testimony  disclose  a 
very  unusual  condition.  In  view  of  the  wholly  circumstan- 
tial nature  of  the  evidence  against  the  accused ;  the  meager^ 
ness  of  the  competent  evidence  showing  unpleasant  relations ; 
the  volume  and  character  of  the  evidence  erroneously  ad- 
mitted; its  direct  bearing  upon  both  claims  of  motive;  and 
the  fact  that  the  trial  court  expressly  charged  that  the  evi- 
dence received  as  to  the  relations  between  the  accused  and  his 
wife  had  an  important  bearing  upon  the  question  of  motive, 
we  are  led  to  the  conclusion  that  the  error  of  admitting  such 
hearsay  evidence  was  prejudicial.  The  broad  doctrine  an- 
nounced in  Topolewski  v.  State,  130  Wis.  244,  249, 109  N.  W. 
1037,  that  the  improper  admission  of  hearsay  evidence  is  pre- 
sumed to  be  prejudicial  unless  the  contrary  clearly  appears, 
to  which  we  are  referred  by  counsel  for  defendant,  has  been 
modified  by  sec.  3072m,  Stats.,  providing  that  no  judgment 
shall  be  reversed  for  any  error  relating  to  procedure  unless  in 
the  opinion  of  the  court,  after  an  examination  of  the  entire 
action,  it  shall  appear  that  such  error  has  aflFected  a  substan- 
tial right  of  the  party  seeking  a  reversal.  In  the  present  case 
it  seems  quite  probable  that  the  jury  might  have  reached  a 
different  result  had  the  incompetent  evidence  been  excluded. 

As  bearing  upon  the  question  of  motive  the  court  was  re- 
quested in  writing  by  defendant's  counsel  to  charge  the  jury 
as  follows: 

"Sec.  2180  of  the  Wisconsin  Statutes  provides  that  if  the 
wife,  at  her  death,  shall  leave  issue  by  any  former  husband. 
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sueh  issue  shall  take  the  lands  of  which  she  died  seised 
free  and  discharged  from  the  right  of  the  surviving  husband. 
Mrs.  Runge  left  her  surviving  two  children  by  former  hus- 
bands, and  the  defendant  acquired  no  title  to  or  interest  in 
her  real  estate  upon  her  death.  You  may  take  this  into  con- 
sideration in  determining  whether  there  was  any  motive  for 
the  defendant  to  commit  the  crime  charged. 

"The  moneys  arising  from  the  insurance  of  Mrs.  Eunge's 
home,  which  was  her  homestead,  are  under  the  law  exempt 
and  considered  a  part  of  the  realty,  and  the  defendant  ac- 
quired no  title  or  interest  in  any  portion  of  such  insurance 
money.  You  may  also  take  this  fact  into  consideration  in 
determining  whether  there  was  any  motive  for  the  defendant 
to  commit  the  crime  charged.  Sub.  17,  sec  2982,  AViscon- 
sin  Statutes  [1898],  page  2085." 

The  requested  instruction  was  refused  and  none  touching 
the  subject  was  given  by  the  court.  This  was  error.  De- 
fendant was  entitled  to  have  the  law  as  to  his  right  to  inherit 
his  wife's  property  stated  to  the  jury  in  order  that  they  might 
properly  weigh  the  evidence  upon  the  question  of  motive. 

The  oflScial  stenographer  of  the  coroner  was  properly  per- 
mitted to  use  his  short-hand  notes  upon  the  witness  stand  and 
to  read  from  them.  So,  also,  the  court  properly  allowed  the 
witness  Boetcher  to  use  his  notes  in  testifying  to  statements 
made  to  him  by  the  defendant.  It  was  also  proper  for  wit- 
nesses to  testify  as  to  the  condition  the  deceased  seemed  to 
them  to  be  in  when  in  the  presence  of  the  defendant,  as  to 
being  nervous  or  otherwise.    . 

The  remaining  assignments  of  error  are  without  merit  and 
do  not  require  discussion. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial.  The  warden  of  the  state  prison  will  deliver 
the  plaintiff  in  error  into  the  custody  of  the  sheriff  of  Mil- 
waukee county,  who  will  hold  him  in  custody  to  await  the 
further  order  of  the  court. 


9]  JANUARY  TERM,  1915.  17 

Loaruldlce  V.  SUte,  160  Wis.  17. 

LoauiDiCE,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

January  IQ — Fe})ruary  9,  1915. 

Criminal  Jaw  and  practice:  Trial:  Dilatory  motions:  Threats  of  bodily 

harm:  Evidence. 

1.  The  making  of  dilatory  motions  upon  a  criminal  trial  is  disap- 

proved. 

2.  The  evidence  in  this  case  is  held  to  sustain  a  conviction  of  threat- 

ening to  do  great  bodily  harm  to  the  complaining  witness. 

Ebjbob  to  review  a  judgment  of  the  circuit  court  for  Bock 
county :  Geoegb  Grimm,  Circuit  Judge.     Affirmed. 

Plaintiff  in  error  was  charged  with  having  committed  a 
serious  criminal  offense.  There  was  an  examination  and  he 
was  held  to  bail  for  trial.  In  due  course,  the  cause  reached 
the  circuit  court  The  prosecuting  attorney  supposing  that 
the  scope  of  the  examination  disclosed  probability  of  guilt  on 
several  grounds  informed  against  the  accused  thus  in  sub- 
stance : 

1.  Defendant  at  the  time  and  place  mentioned  maliciously 
mutilated  the  lips  of  Francisca  D'Amore. 

2.  Defendant  at  such  time  and  place  maliciously  procured 
the  lips  of  said  D'Amore  to  be  mutilated. 

3.  Defendant  at  a  time  and  place  mentioned  threatened  to 
do  said  D^Amore  great  bodily  barm. 

4.  Defendant  at  a  stated  time  and  place  assaulted  said 
D'Amore  with  intent  to  do  her  great  bodily  harm. 

There  were  various  motions  and  proceedings  in  the  munic- 
ipal court  of  Eock  county  where  the  cause  was  first  brought 
to  a  hearing  and  later  in  the  circuit  court  for  such  county, 
resulting  in  the  accused  being,  in  due  form,  tried  in  the  latter 
court  on  the  second  and  third  counts.  He  was  found  guilty 
upon  the  third  and  sentence  was  passed  and  judgment  ren- 
dered accordingly. 

Vol.  160  —  2 
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For  the  plaintiff  in  error  there  wa*  a  brief  by  Woolsey  & 
Arnold  and  Jeffris,  Mouat,  Oestreich  <&  Avery,  and  oral  argu- 
ment by  T,  D.  Woolsey  and  0.  A,  Oestreich. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  J.  E.  Messerschmidt,  assistant  attorney  gen- 
feral,  attorneys,  and  Stanley  0.  Dunwiddie,  district  attorney, 
of  counsel,  and  oral  argument  by  Mr.  Messerschmidt  and 
Mr.  Dvnwiddie. 

Maeshall,  J.  Various  complaints  are  made  by  counsel 
on  the  part  of  plaintiff  in  error,  but,  we  must  confess,  after 
carefully  examining  the  record,  there  is  very  little  which  mer- 
its more  than  passing  notice. 

Some  six  distinct  motions  were  made  on  behalf  of  the  ac- 
cused before  the  matter  came  down  to  the  point  of  impaneling 
the  jury.  Adverse  rulings  on  each  motion  were  excepted  to 
and  we  are  asked  to  review  them  in  detail,  besides  two  mo- 
tions made  on  the  trial,  one  to  direct  a  verdict  in  favor  of  the 
accused  and  one  to  set  aside  the  verdict  and  grant  a  new  trial. 

Five  of  the  motions  made  before  the  jury  were  impaneled 
we  are  constrained  to  class  as  dilatory.  Nothing  can  be  gained 
by  such  motions.  They  may  vex  the  court,  delay  the  admin- 
istration of  justice,  increase  the  expenses  of  the  trial  to  the 
defendant  and  the  public  as  well,  and  take  from  the  merited 
credit  of  our  system  of  criminal  law  and  practice;  but,  rarely, 
can  counsel  expect  to  reap  any  advantage  for  his  client  from 
them,  especially  in  this  court.  They  are  the  mere  chaff  of  a 
trial.  The  spirit  of  modem  practice  under  the  liberalizing 
influence  of  a  more  comprehensive  conception  of  the  purposes 
of  the  Code, — ^which  looks  only  to  substantials  and  is  quite 
blind  to  mere  inconsequent ials,  puts  them  all  aside.  He 
serves  his  client  best  and  dignifies  the  profession  most  who 
proceeds  most  directly  to  lay  the  real  merits  of  the  cause  be- 
fore the  court  and  jury  and  appeals  to  their  judgment,  de- 
pending upon  the  justice  of  the  case. 

What  has  been  said  is  not  intended  to  cast  discredit  upon 


9]  JANUARY  TERM,  1915.  19 

Loguidice  v.  State,  160  Wis.  17. 

the  learned  counsel  who  presented  here  the  case  of  plaintiff  in 
error.  It  is  said  to  inculcate  knowledge  of  a  condition  to  the 
end  that  the  industry  and  ability  devoted  to  technicalities  and 
inconsequentials  may  be  conserved  for  those  things  which 
count. 

With  what  has  been  said  in  view,  it  will  be  understood  that 
matters  suggested  in  the  briefs  of  counsel  to  which  no  reply  is 
made  are  deemed  not  to  involve  error  at  all,  or  none  which  is 
prejudicial. 

There  was  no  question  on  the  evidence  but  what  the  girl 
mentioned  in  the  information  was  assaulted  and  mutilated  by 
some  one  in  a  most  brutal  manner.  The  controverted  ques- 
tions were,  whether  plaintiff  in  error  did  it,  or  caused  it  to 
be  done.  If  either,  he  was  guilty  of  some  one  of  the  charges 
contained  in  the  information. 

There  was  ample  evidence  to  warrant  the  jury  in  believing 
that  he,  in  a  revengeful  mood,  because  of  having  been  rejected 
as  a  suitor  for  the  hand  of  the  girl,  had,  to  his  perverted  mind, 
a  motive  for  abusing  her.  There  was  an  absence  of  evidence 
that  any  one  else  had  such  motive.  There  was  ample  evidence 
to  warrant  a  jury  in  believing  that  the  accused  had  on  two 
occasions  threatened  to  do  just  what  was  done.  It  was  a  very 
singular  thing, — the  mutilation  of  a  young  girl's  face.  A 
man  of  the  temperament  which  the  jury  may  fairly  have  be- 
lieved the  accused  had,  with  mind  perverted  by  failure  to  ob- 
tain favor  with  a  girl  he  was  almost  madly  pursuing  with 
matrimonial  intention  and  passionate  desire,  might  threaten 
to  do  such  a  brutal  thing  as  to  destroy  her  attractiveness  in 
the  eyes  of  any  rival.  He  was  the  only  one  so  circumstanced. 
Just  what  he  threatened  would  occur  did  happen  and  with 
substantially  the  characterizing  incidents  predicted. 

Those  and  other  circumstances  not  only  strongly  corroborate 
the  testimony  of  the  girl  as  to  the  accused  having  threatened 
her,  as  charged  in  the  information,  but  point  to  him  aa  hav- 
ing procured  the  threat  to  be  executed.  In  the  absence  of 
anything  like  a  satisfactory  explanation  of  such  circum- 
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stances,  it  seems  the  jury  were  warranted  in  concluding  that 
they  were  not  consistent  with  any  other  reasonable  theory 
than  guilt  of  the  accused ;  at  least  of  having  maliciously  and 
feloniously  threatened  to  injure  the  girl. 

The  greatest  weakness  there  is  in  the  case  lies  in  the  ac- 
quittal upon  the  charge  of  procuring  some  one  to  mutilate  the 
face  of  the  girl.  Probably,  if  the  jury  had  appreciated  the 
probative  power  of  circumstantial  evidence  it  might  have  been 
much  worse  for  the  accused.  On  the  whole,  he  was  fortrmate 
in  being  treated  as  tenderly  by  the  jury  as  he  was. 

Counsel  go  too  far  in  suggesting  that  ''there  was  not  a  shred 
of  testimony  to  connect  the  accused  with  the  assault."  That 
argument  was,  doubtless,  pressed  very  successfully  upon  the 
jury.  There  ia  bo  stronger  proof  than  circumstantial  evi- 
dence  where  all  the  incidents  are  satisfactorily  established 
and  are  consistent  with  the  happening  of  some  particular 
event  and  inconsistent  with  any  other  reasonable  theory  than 
that  they  tell  the  correct  story  of  how  such  event  happened  to 
take  place.  It  is  much  easier  for  a  witness  of  an  affair  to  be 
mistaken  or  one  to  falsify  than  for  circumstances  to  mislead, 
which  are  admitted  or  established,  and  so  converge  upon  a 
single  point  as  to  exclude  any  other  reasonable  view  than  that 
they  point  truly. 

We  need  not  say  more,  except  that  we  have  not  overlooked 
the  claim  of  an  alibu  The  jury  were  well  warranted  in  dis- 
believing the  evidence  on  that  point  Neither  have  we  over- 
looked the  claim  that  there  had  been  some  bad  blood  between 
the  girl,  her  mother  on  the  one  side,  and  the  accused  and  his 
people  on  the  other.  The  jury  weighed  that  evidence  and 
found  it  wanting.  His  testimony  was  discredited  in  several 
ways,  as  the  jury  might  well  have  viewed  it.  He  said  he 
never  wanted  to  marry  the  girl,  and  in  the  same  breath  ad- 
mitted that  he  sent  some  one  to  negotiate  in  respect  to  marry- 
ing her  and  that  he  would  do  so  if  her  mother  would  not  ob- 
ject. Again,  he  said  he  was  never  mad  at  the  girl,  and,  in 
the  same  connection,  testified  that  he  had  had  serious  trouble 
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with  her  and  her  family.  In  other  ways  his  testimony  was 
discredited.  Considering  all  the  circumstances,  the  jury, 
doubtless,  disbelieved  him  and  we  cannot  say  they  were  not 
warranted  in  doing  so. 

It  is  thought  that  none  of  the  suggestions  of  counsel  have 
escaped  our  attention,  and  that  all  have  been  referred  to, 
specially  or  generally,  which  are  at  all  meritorious. 

By  the  Covrt, — ^Judgment  affirmed. 


State  ex  beu  Owen,  Attorney  General,  vs.  Donau),  Secre- 
tary of  State. 

May  28, 1914r— February  12,  1915. 

SuFBEMB  CotJBT.  (1,  2)  Original  jurisdiction:  Broadening  issues: 
Bringing  in  parties.  (7, 18, 54,  65)  Judicial  questions,  (68)  Judg- 
ments and  orders:  Reference, 

CoNSTrrunoNAL  Law:  Amendments:  State  Debt:  Internal  Imfboye- 
MENTs:  FoBESTBY  Laws:  Tbtjst  Funds:  Taxation:  Police 
Poweb:  Ck)TTNTT  Qotebnment.  (3-8)  Amending  constitution: 
Potoer  of  legislature:  Limitations:  Procedure,  (9-17)  State  in- 
debtedness: Power  to  incur:  Limitations:  Evidences  of  state 
debt:  Contracts  to  purchase  land:  Moneys  borrowed  from  trust 
funds:  Refund  by  V.  8.  C18-22,  60)  "Works  of  internal  improve- 
ment:** WJtat  are.  (21,  53,  64,  65)  Forest  reserves:  Creation. 
(66)  Reforestation  and  afforestation.  (12,  22-33,  61,  67, 
68)  Trust  funds  and  lands:  Control  and  disposition:  Commission- 
ers of  public  lands:  Powers:  Conservation:  Withdrawal  of  lands 
from  sale:  Dedication  to  educational  purposes:  School  lands 
proper:  Stoamp  lands:  Drainage:  Legislative  control:  Confusion 
with  other  funds  and  lands:  Restoration:  Lien  on  other  funds: 
Procedure:  Assessment  for  taxation.  (34,  35,  40)  Construction 
of  constitution:  Intent,  (36-53,  55,  66)  Taxation:  Appropria- 
tions: Liniitations  on  legislative  power:  State  expenses:  Annual 
estimates:  Public  purposes.  (53-66)  Police  power:  Scope  and 
limitations.  (69,  70)  Special  laws  for  assessment  and  collection 
of  taxes:  Validity:  Assessment  of  trust  lands:  Local  self-govern- 
ment: Tax-title  lands:  Limiting  right  of  disposal:  Uniformity  in 
county  government:  Taking  property  without  compe7isation: 
Equality. 
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1.  Given  a  subject  of  litigation  within  the  original  authority  of  the 

court,  involving  some  question  of  great  public  importance  and 
an  appropriate  application  to  afford  Jurisdiction  of  adversary 
parties,  the  court  may  entertain  it  and  permit  or  order  the  scope 
thereof  to  be  broadened  as  such  importance  may  require,  without 
regard  to  change  of  mere  form  of  action  or  the  nature  of  the  ap- 
propriate redress. 

2.  In  the  circumstances  stated,  if  the  application  exhibits  a  subject 

of  controversy,  however  narrow,  the  court  may,  and,  if  great 
public  interest  demands  it,  will,  upon  application  of  a  party  to 
the  record,  or  on  its  own  motion,  permit  or  order  any  broaden- 
ing of  issues  or  addition  of  parties  advisable  to  bring  into  the 
litigation  all  questions  so  connected  with  the  initial  matter  as  to 
constitute  an  entirety. 

3.  To  amend  the  fundamental  law  the  prescribed  procedure  must  be 

followed  with  substantial  accuracy.  State  ex  rel.  Pastel  v,  Mar- 
cus, post,  p.  354. 

4.  In  proposing  an  amendment  to  the  constitution  the  legislature 

acts  ministerially  under  a  grant  of  power  defining  its  limitations 
and  manner  of  its  exercise,  so  that  it  should  observe  the  re- 
straints and  particulars  of  the  grant  State  ex  reh  Postel  v. 
Marcus,  supra, 

5.  A  legislative  proposal  to  amend  the  constitution,  in  order  to  be 

submitted  to  the  electors,  must  have  been  agreed  to  by  each 
house  of  one  legislature,  be  entered  upon  their  Journals  in  un- 
derstandable connection  with  a  recorded  yea  and  nay  vote,  show- 
ing that  a  majority  of  all  members  of  each  house  favored  the 
same,  and  there  must  be  a  like  recorded  vote  at  the  next  legis- 
lature as  to  the  precise  question  agreed  to  before,  and  though 
entry  on  the  Journals  is  not  necessary,  it  is  advisable. 

6.  Passage  of  the  ordinary  bill  directing  submission  of  a  proposed 

amendment  of  the  fundamental  law  to  the  people,  reciting  that 
it  has  been  agreed  to  by  the  two  houses  at  two  sessions  of  the 
legislature,  does  not  take  the  place  of  the  constitutional  pro- 
cedure.   State  ex  rel.  Pastel  v.  Marcus,  supra. 

7.  Whether  a  purported  amendment  to  the  fundamental  law  is  such 

in  fact,  is  a  Judicial  question  which  the  court  may  determine 
when  it  appears,  from  any  viewpoint,  involved  in  a  controversy 
submitted  for  decision,  and  must  determine,  in  case  of  its  being 
vital  to  the  final  result    State  ex  rel.  Postel  v.  Marcus,  supra. 

8.  A  Judicial  determination  that  the  prescribed  constitutional  steps 

are  essential  to  efficiency  in  submitting  to  the  people  a  proposal  to 
amend  the  constitution,  does  not  involve  technical  adherence  to 
form, — only  that  the  sovereign  command  must  be  obeyed. 

9.  An  agreement  between  the  state  and  another,  in  the  form  of  an 
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ordinary  land  contract,  the  former  promising,  absolutely,  to  pay 
the  purchase  price  of  property  at  stated  times  in  consideration  of 
the  promise  to  sell,  creates  state  debt,  within  the  meaning  of 
sec.  4,  art.  VIII,  of  the  constitution  and  is  prohibited  thereby. 

10.  Such  an  instrument,  as  in  number  9,  is  evidence  of  state  debt, 

within  the  meaning  of  sec  9,  art.  YIII,  of  the  constitution,  and 
is  prohibited  thereby. 

11.  A  legislative  appropriation  of  money  to  buy  land,  purporting  to 

confer  authority  to  contract  therefor  and  pay  as  money  be- 
comes available,  does  not  include  power  to  obligate  the  state 
upon  fixed,  time,  interest-bearing,  absolute  obligations. 

12.  The  commissioners  of  public  lands*  under  the  constitution,  consti- 

tute an  artificial  person,  intrusted  with  control  of  the  trust  fund 
landff  and  trust  funds  as  therein  mentioned,  though  the  control, 
as  to  lands  Is  restricted  "to  school  lands  proper"  and  university 
lands,  except  as  otherwise  provided  by  the  legislature,  and  in 
case  of  the  state  obtaining  money  from  such  fund,  in  form,  by 
borrowing,  the  relations  of  debtor  and  creditor  are  thereby  cre- 
ated, within  the  prohibition  of  the  constitution  in  respect  to  in- 
curring state  indebtedness. 

13.  The  money  obtained  by  the  state  from  1860  to  1870,  in  manner  in- 

dicated in  number  12,  and  used  for  state  purposes,  created  state 
Indebtedness  within  sec.  4,  art.  YIII,  of  the  constitution,  and  the 
certificates  issued  therefor,  constitute  evidences  of  indebtedness 
within  sec.  9  thereof,  and  such  indebtedness  and  such  evidences 
are  within  the  prohibitions  of  such  sections. 

14.  June  1, 1911,  the  state  was  under  disability.  In  any  event,  to  incur 

indebtedness,  since  it  was  then  indebted  In  excess  of  $100,000. 

15.  Regardless  of  the  state  indebtedness  existing  June  1,  1911,  on  ac- 

count of  dues  to  the  trust  funds,  it  was  under  disability  to  incur 
ordinary  land  purchase  indebtedness,  since  such  is  not  within 
the  emergency  purposes  mentioned  in  sees.  6  and  7  of  art  YIII 
of  the  constitution. 

16.  Aside  from  state  indebtedness  to  the  trust  fund,  the  land  contracts 

of  January  1, 1911,  with  other  such  obligations  exceeded  the  con- 
stitutional limitation  of  the  capacity  of  the  state  to  incur  indebt- 
edness. 

17.  The  refund  by  the  United  States  to  the  state  of  money  obtained 

from  the  trust  funds  which  was  carried  into  the  general  fund 
and  used  for  general  state  purposes  did  not  aftect  the  status  of 
the  state  indebtedness. 

18.  What  constitutes  "works  of  internal  improvement"  within  the  pro- 

hibition of  sec.  10,  art  YIII,  of  the  constitution,  is  a  Judicial 
question. 

19.  The  term  "works  of  internal  improvement"  used  in  sec.  10,  art 
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VIII,  of  the  constitutioa,  refers  to  a  broad  principle  as  to  state 
engagement  in  works  of  internal  Improvement,  and  not  to  any 
particular  species  thereof. 

20.  The  constitutional  prohibition  as  to  "works  of  internal  improve- 

ment"  is  not  restricted  to  such  as  appertain  to  business  enter- 
prises and  public  purposes  not  mere  avenues  of  trade  and  com- 
merce. It  extends  to  every  kind  of  public  improvement  not  nec- 
essary or  convenient  for  use  of  the  state  in  carrying  out  its  essen- 
tially governmental  function  as  fenced  about  by  the  constitution. 

21.  Creation  of  a  forest  reserve,  permanent  improvement  thereof  for 

the  production  of  forest  products,  conservation  and  equalization 
of  the  flow  of  natural  waters  for  effect  on  climatic  conditions,  de- 
velopment of  water  power  on  the  reserve,  and  business  operations 
to  make  such  reserve  a  source  of  gain  for  increase  thereof  or  re- 
plenishment of  the  public  treasury  are,  taken  as  a  whole,  a  "work 
of  internal  improvement." 

22.  Temporary  reservation  of  trust  fund  lands  from  sale  for  conserva- 

tion thereof,  protection  of  such  lands  from  fire  hazard  and  the 
state  generally  from  such  hazard,  purchase  of  lands  by  the  com- 
missioners of  public  lands  by  legislative  authority  to  block  up 
within  existing  trust  lands  for  the  purpose  of  increasing  pro- 
ceeds of  the  latter,  the  investment  in  the  additional  lands  within 
a  reasonable  time  to  be  returned  into  the  general  fund  if  fur- 
nished therefrom  as  legitimate  state  expense,  and  care  of  the 
land  during  the  waiting  time  for  sale  so  as  to  utilize  the  forest 
products  of  an  annual  character  and  to  save  dead  and  dying  and 
mature  timber  is  not  a  "work  of  internal  improvement"  though 
the  incidental  effect  may  be  such  an  improvement. 

23.  Withdrawal  from  sale  of  "school  lands  proper"  or  university  lands, 

except  in  the  discretion  of  the  constitutional  commissioners  and 
for  the  benefit  of  the  trust  is  prohibited  by  sees.  7  and  8,  art  X, 
of  the  constitution. 

24.  The  school  lands  of  the  swamp  land  class  and  the  drainage  land 

may  be  withdrawn  from  sale,  in  the  discretion  of  the  legislature, 
BO  long  as  the  purpose  thereof  is  conservation  of  the  lands  for 
the  benefit  of  the  purpose  of  the  grant  from  the  United  States 
and  the  dedication  of  moneys  arising  from  the  school  land  class 
as  stated  in  the  sections  to  follow. 

25.  Sec.  2,  art.  X,  of  the  constitution  dedicated  to  educational  purposes 

"all  moneys  arising  from  any  grant  to  the  state  where  the  pur- 
poses of  the  grant  are  not  specified"  so  as  to  create  an  obligatory 
trust  for  some  other  purposes. 

26.  Under  the  federal  grants  to  this  state  of  wet  and  overflowed  lands, 

commonly  bailed  the  swamp  land  grants,  for  the  purpose  of 
draining  such  lands,  so  far  as  necessary,  it  was  given  to  the  state 


12]  JANUARY  TERM,  1915.  25 

State  ex  rel.  Owen  v.  Donald,  160  Wis.  21. 

to  decide  upon  the  necessity,  leaving  excess  "lands  where  the 
purposes  of  such  grant  are  not  specified"  within  the  meaning  of 
the  constitution. 

27.  The  constitutional  dedication  impressed  the  land  which  the  state 

derived  from  the  swamp  land  grants  with  a  trust  for  educational 
purposes,  so  far  as  such  lands  were  not  necessary  for  the  particu- 
lar purposes  mentioned  in  the  grant,  to  the  extent  that  all  mon* 
eys  arising  therefrom  constitute  a  part  of  the  school  fund. 

28.  The  purpose  of  the  federal  grant  and  the  provision  of  the  consti- 

tution together  created  a  disability  of  the  legislature  to  dispose 
of  the  land  for  any  other  purpose  than  that  mentioned  in  such 
grant  and  dedication. 

29.  Upon  the  legislature  definitely  deciding  between  the  two  purposes 

for  which  the  lands  derived  from  the  swamp  land  grants  were 
held,  those  appropriated  to  the  constitutional  purpose,  auto- 
matically became  a  part  of  the  state  school  fund  land  under  the 
same  trusts,  reservations  and  restrictions  as  are  provided  in  the 
constitution,  to  the  extent  that  all  moneys  arising  therefrom  be- 
long to  the  school  fund  to  the  same  extent  as  proceeds  of  lands 
granted  to  the  state  for  educational  purposes. 

30.  The  partition  of  the  swamp  lands  under  ch.  537,  Laws  of  1865, 

one  half  for  school  purposes  and  one  half  for  drainage  purposes, 
relieved  the  former  from  any  trust  for  the  latter  and  gave  the 
school  land  half  the  status  of  school  lands  as  regards  moneys 
arising  therefrom  subject  to  be  added  to  by  any  future  express  or 
implied  determination  to  further  limit  the  amount  of  land  to  be 
devoted  to  drainage  purposes. 

31.  The  constitution  acted  upon  all  lands  derived  from  the  swamp 

land  grants  immediately  upon  title  thereto  being  vested  in  the 
state,  dedicating  the  same  to  the  extent  aforesaid,  irrevocably, 
to  educational  purposes  so  far  as  not  found  necessary  for  the 
primary  purposes  of  the  grant. 

32.  Ch.  867,  Laws  of  1897,  ch.  450,  Laws  of  1908,  and  ch.  264,  Laws  of 

1905,  and  all  other  acts  and  parts  of  acts,  so  far  as  they  would 
otherwise  supersede  sec.  250  and  sec.  251  of  the  Statutes  of  1898, 
embodying  the  provisions  of  the  legislative  enactment  of  1865, 
the  confirmatory  enactment  of  1869,  and  the  recognition  thereof 
for  a  long  term  of  years,  are  invalid.  Said  sees.  250  and  251  are 
a  part  of  the  written  law  of  the  state,  any  act  of  the  legislature 
to  the  contrary  notwithstanding. 

33.  While  the  proceeds  of  lands  granted  to  the  state  for  educational 

purposes  and  the  moneys  arising  from  lands  of  the  swamp  land 
grant  which  were  dedicated  to  such  purposes  by  sec.  2,  art.  X,  of 
the  constitution  form  one  "school  fund"  irrevocably  pledged  to 
school  purposes,  there  are  two  classes  of  lands,  the  first  being 
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'school  lands  proper"  and  under  the  jurisdiction  of  the  commis- 
sioners of  school  and  university  lands  to  the  extent  mentioned  in 
sees.  7  and  8  of  such  article,  and  the  second  the  lands  derived 
from  the  swamp  land  grant  which  are  under  the  control  of  the 
legislature  subject  to  duty  on  its  part  to  administer  the  same  for 
the  purpose  of  producing  moneys  for  such  school  fund. 

84.  The  fundamental  law  means  what  its  framers  and  the  people  ap- 

proving of  it  intended  to  have  it  mean,  that  to  be  determined  by 
reading  it  in  the  light  of  the  circumstances  in  which  they  were 
placed,  particularly,  as  to  the  objects  they  had  in  view. 

85.  When  the  intent  of  the  framers  of  the  constitution  looking  at  it 

from  the  environment  of  its  makers,  is  plain,  and  the  language 
they  used  to  express  such  intent  is  susceptible  of  a  narrow  and 
a  broad  construction,  the  one  favorable  to  such  intent  should  be 
adopted  as  the  correct  one  and  extended  so  far  as  necessary  to 
fully  vitalize  such  intent. 

36.  In  making  the  fundamental  law  a  government  was  created  with 

limited  functions,  specified  expressly  or  by  necessary  inference, 
and  the  power  of  taxation  limited  to  carry  out  such  functions. 

37.  The  purpose  for  which  the  power  of  taxation  may  be  used  is  cov- 

ered in  general  terms  by  sec.  5,  art  VIII,  of  the  constitution  and 
is  denominated  "expenses  of  the  state." 

38.  The  power  to  appropriate  money  out  of  the  state  treasury  is  lim- 

ited by  the  power  of  taxation  to  create  a  fund  to  appropriate 
from. 

39.  The  power  to  appropriate  money  out  of  the  public  treasury  being 

coextensive  with  the  power  to  tax,  it  is  inherently  and  also  im- 
pliedly and  expressly  limited  by  the  constitutional  functions  of 
government 

40.  In  determining  whether  a  particular  purpose  may  be  constitu- 

tionally served  by  state  appropriations  or  taxation,  the  funda- 
mental law  must  be  examined  from  the  plane  the  people  occupied 
when  they  created  the  government. 

41.  The  power  to  tax  is  not  retained  by  the  legislature  for  all  purposes 

not  mentioned  in  the  constitution;  but  the  n^ention,  expressly 
and  impliedly,  of  particulars  as  recognized  governmental  pur- 
poses, excludes  all  others. 

42.  The  language  of  the  constitution  as  to  state  taxation,  though,  In 

form,  a  grant  of  power,  is,  in  fact,  a  limitation  thereof.  It  must 
be  read  in  the  light  of  the  rule  peculiarly  adaptable  to  the  con- 
struction of  such  constitutional  provisions,  Expreasio  unius  ex- 
cluaio  alteriiis, 

43.  The  constitution  contemplated  a  legislative  estimate  for  each  year 

of  the  amount  of  money  required  to  defray  the  expenses  of  the 
state  for  such  year  in  the  carrying  out  of  its  governmental  func- 
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tion,  and  addition  thereto  of  any  deficiency  in  the  amount  pro- 
vided for  in  the  previous  year,  a  legislative  estimate  of  the  in- 
come for  the  ensuing  year,  other  than  from  ordinary  taxation,  a 
'balance  struck  between  the  two,  and,  if  thereby  found  necessary 
a  legislative  levy  of  a  state  tax  to  cover  the  deficiency. 

44.  The  purposes  for  which  taxes  may  be  levied  are  denominated  pub- 

lic purposes,  not  in  the  broad  general  sense;  but  In  the  constitu- 
tional sense  of  such  state-wide  purposes  as  are  contemplated  by 
the  functions  of  government  under  the  system  created  by  the 
fundamental  law. 

45.  Where  there  is  no  public  purpose,  in  the  sense  of  carrying  on  the 

machinery  of  government,  there  is  no  power  to  tax. 

46.  The  plan  embodied  in  the  constitution  contemplates  confining  the 

subject  of  state  appropriations  and  taxation  as  near  to  the  peo- 
ple as  practicable. 

47.  If  there  were  no  fundamental  limitations  on  the  power  of  taxation, 

the  inherent  nature  of  organized  society  would  limit  It  to  the 
legitimate  purposes  of  ggvernment. 

48.  The  maxim  ''the  right  to  tax  is  the  right  to  destroy*'  is  appropriate 

to  a  system  of  government  based  on  possession  by  the  people  of 
privileges  by  soVereign  grace.  It  is  applicable  to  a  system  based 
on  possession  by  them  of  inherent  rights,  only  upon  the  theory 
that  the  taxing  activity  is  confined  to  execution  of  governmental 
functions  within  fundamental  restraints. 

49.  There  may  be  destruction  by  means  of  taxation  for  governmental 

purposes  under  a  system  based  on  possession  by  the  people  of 
mere  privileges,  which  would  be  confiscation  under  a  system 
based  on  inherent  rights,  and  so  unconstitutional  both  by  the 
inherent  nature  of  the  government  and  by  fundamental  re- 
straints as  well. 

50.  Any  purpose,  whether  public  or  not,  not  included  in  the  plan  of 

government  created  by  the  constitution,  is  outside  the  limita- 
tion upon  the  right  to  take  private  property  for  public  use  by  the 
power  of  taxation,  and  outside  the  power  to  appropriate  money. 

51.  Where  there  is  no  benefit  to  the  property  owner  of  any  character 

which  is,  to  some  extent,  common,  there  Is  no  right  to  tax;  the 
underlying  principle  of  taxation  being  that  In  return  for  taxation 
there  is  a  consideration  either  of  a  pecuniary  or  protective  na- 
ture to  person  or  property  or  both. 

52.  The  demands  of  charity  In  a  foreign  Jurisdiction,  however  urgent, 

do  not  afTord  a  legitimate  basis  for  taxation.  There  is  no  such 
basis  except  in  the  uses  of  the  government  levying  the  tax  in  ex- 
ecution of  its  legitimate  functions. 

53.  The  practice,  however  extensive,  In  foreign  Jurisdictions,  of  cre- 

ating permanent  forest  reserves  by  using  proceeds  of  public  taxa- 
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tion  regardless  of  the  limitations  of  the  police  power  and  funda- 
mental prohibitions  as  to  state  engagement  in  works  of  internal 
Improvement, — is  unimportant  respecting  the  legitimacy  of  leg- 
islative imposition  of  such  burdens  here,  except  as  it  bears  on  the 
question  of  whether  there  is  reasonable  ground  for  belief  that 
promotion  of  public  welfare  under  the  police  power  calls  for 
such  creations. 

54.  So  far  as  creation  of  forest  reserves  is  a  subject  within  the  scope 

of  the  pplice  power,  that  being  a  judicial  question,  and  the  means 
adopted  to  that  end  are  appropriate  and  not  unduly  oppressive, — 
th^t  being  a  legislative  question,  within  the  boundaries  of  rea- 
son,— ^and  neither  the  subject  nor  the  means  are  prohibited,  it  is 
a  constitutional  exercise  of  the  police  power. 

55.  The  cost  of  governmental  activity  within  the  limitations  specified 

fn  number  44,  is  state  expense  within  the  meaning  of  sec.  5, 
art  VIII,  of  the  constitution. 

56.  Wh^t  is  within  the  police  power.  In  its  broad  sense,  must  be  deter- 

mined from  the  viewpoint  of  the  American  system  of  constitu- 
tional liberty  based  on  inherent  rights  regulated  by  law,  and  not 
on  ancient  and  foreign  systems  based  on  the  theory  that  the  indi- 
vidual possesses  only  privileges  which  are  absolutely  in  sover- 
eign power  to  take  partly  or  wholly  away. 

57.  The  police  power  extends  to  everything  promotive  of  public  wel- 

fare, but  exercise  of  it  is  limited  by  the  spirit  of  the  fundamental 
law  and  some  express  provisions  therein  besides. 

58.  When  not  within  some  express  fundamental  limitation  any  gov- 

ernmental activity  within  the  police  power  which  promotes  the 
purpose  for  which  governments  are  instituted  among  men  deriv- 
ing their  just  powers  from  the  consent  of  the  governed,  is  legiti- 
mate. 

59.  Qovernmental  activity,  not  prohibited,  and  appropriate  to  the  pur- 

poses mentioned  in  number  57,  so  far  as  it  conserves  and  pro- 
motes efficiency  of  Inherent  rights,  is  legitimate:  anything  fur- 
ther, going  to  the  extent  of  impairment  or  destruction  of  such 
rights  is  condemned  by  the  spirit  of  the  constitution. 

60.  Governmental  activity  within  the  scope  of  the  police  power,  other- 

wise legitimate,  which  is  within  the  field  of  the  express  prohibi- 
tion of  the  state  engaging  in  works  of  internal  improvement,  is 
condemned  by  the  constitution. 

61.  The  power  of  the  federal  government  over  the  public  lands  and 

that  of  any  state  over  lands  which  it  owns  in  its  proprietary  ca- 
pacity, has  no  relevancy  to  the  situation  in  this  state  in  regard 
to  state  handling  of  lands  held  in  trust  for  particular  purposes. 

62.  The  police  power  is  the  broadest  in  scope  of  any  field  of  govern- 

mental activity.    It  is  inherent  in  the  very  nature  of  organic  iso- 
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clety.    We  do  not  look  into  the  fundamental  law  to  find  It  or  de- 
fine it  but  only  for  limitations  upon  it 
68.  The  police  power  has  limitations,  both  inherent  and  fundamental; 
it  is  the  most  powerful  instrumentality  for  good  when  properly 
used  and  likewise  for  oppression  when  not  so  used. 

64.  In  view  of  the  possible  benefits  as  well  as  dangers  with  which  the 

police  power  was  conceived  to  be  pregnant,  in  the  creation  of  our 
system  of  government,  a  well  understood  standard  of  disability 
as  to  its  exercise  and  some  express  disabilities,  were  provided 
and  also  authority  created  to  defend  such  standard. 

65.  Whether  within  constitutional  limitations  as  to  express  prohibi- 

tions, creation  of  a  permanent  forest  reserve  at  state  expense  is 
within  the  scope  of  the  police  power  as  to  means  of  promoting 
the  public  welfare,  is  a  matter  within  legislative  discretion.  But 
if,  und^r  the  particular  circumstances,  the  means  adopted  are 
elthw  not  appropriate  or  are  unduly  oppresaive,  they  are  con- 
demned by  the  constitution  and  it  is  the  duty  of  the  court  to  give 
voice  thereto. 

66.  Reforestation  and  afforestation  within  limits  stated  in  the  opinion, 

and  other  actlvitleB  within  such  limits  provided  for  in  the  for- 
estry lee:islation  are  legitimate,  partly  referable  to  the  police 
power  and  partly  to  the  state  function  to  care  for  and  conserve 
tiie  lands  held  by  it  in  trust  for  granted  and  constitutionally 
dedicated  purposes  and  the  cost  of  such  administration  would  be 
"state  expense"  within  the  meaning  of  sec.  6,  art.  VIII,  of  the 
constitution. 

67.  Trust  fund  lands  and  trust  funds  having  been  confused  with  other 

lands  and  funds,  particularly  the  general  state  fund  and  forestry 
funds,  and  moneys  having  been  drawn  from  such  funds  and  in- 
vested in  other  lands,  and  operations  occurred  creating  confusion 
between  the  various  funds  and  trust  fund  lands, — an  equitable 
lien  may  be  held  to  result  upon  the  general  and  forest  funds  in 
favor  of  the  trust  funds  and  property  to  the  extent  necessary  to 
restore  the  latter  funds  and  property,  so  far  as  practicable,  both 
as  to  amount  of  fund  and  property. 

68.  For  the  purpose  of  rendering  a  Judgment  as  indicated  in  number 

67  efficient,  the  court,  in  the  exercise  of  its  general  Jurisdiction 
to  carry  out  Its  Judgments  may  make  all  necessary  orders  re- 
quired to  fully  carry  out  such  Judgment  and  for  that  purpose 
order  a  reference  to  a  referee  with  a  special  master  as  assistant 
and  settle  the  controversy,  finally,  upon  the  coming  in  of  the  re- 
port. Judicially  determining  the  amount  of  each  of  the  different 
kinds  of  property  belonging  to  each  fund. 

69.  Ch.  740,  Laws  of  1913,  providing  for  assessing  trust  fund  land  In 

particular  taxing  districts  by  a  special  method,  also  for  special 
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authority  as  to  reviewing  the  assessment,  obtaining  a  re-equallza- 
tlon  of  the  relative  assessment  of  property  In  different  taxing 
districts  of  a  county  and  taxing  the  lands  for  local  purposes  at 
the  expense  of  the  general  fund  of  the  state,  Is  void,  because 

a.  It  appropriates  state  money  for  local  purposes. 

b.  It  violates  the  constitutional  right  of  local  self-government. 

c.  It  Is  a  special  law  for  the  assessment  and  collection  of  taxes. 
70.  Sees.  1494—132  to  1494—134,  Stats.  1913,  specially  limiting  the  ca- 
pacity of  particular  counties  to  realize  on  their  tax-title  lands  by 
compelling  such  counties  to  sell  their  tax-title  lands  to  the  state 
at  cost,  while  other  counties  may  sell  similar  lands  when  and  at 
such  price  as  their  governing  boards  may  see  fit,  and  affording 
former  owners  of  lands  In  the  particular  class  less  advantages 
for  redressing  wrongs  In  respect  to  tax  deeds  on  their  lands  than 
is  possessed  In  general  are  unconstitutional,  because 

a.  They  violate  the  constitutional  requirement  for  singleness 

and  uniformity  of  town  and  county  government  so  far  as 
practicable. 

b.  They  are  a  special  act  for  the  collection  of  taxes. 

c.  They  take  county  property  to  which  It  Is  entitled  the  same 

as  a  private  Individual,  without  rendering  therefor  a  con- 
stitutional equivalent. 

d.  They  violate  the  equality  clauses  of  the  fundamental  law. 

[Syllabus  by  Marshall,  J.] 

Mandamus  proceedings  to  compel  the  secretary  of  state  to 
audit  a  claim  in  favor  of  the  G.  F.  Sanborn  Company  for 
payment  of  an  account  claimed  to  be  due  such  company  on  a 
land  contract  between  it  and  the  state  of  Wisconsin. 

The  petition  for  the  writ,  in  addition  to  essential  and  ap- 
propriate matters,  contained,  in  substance,  this  statement  of 
facts :  June  1,  1911,  under  sec.  1072 — 1  and  sec.  1494 — 61, 
Stats.,  in  a  contract,  in  writing,  between  G.  F.  Sanborn  Com- 
pany and  the  state  of  Wisconsin,  it  was  agreed  that  the  former 
should  sell  the  latter  certain  lands  for  $90,076.11,  payable 
$30,076.11  down  and  $20,000  on  the  first  day  of  each  year 
for  three  years  thereafter,  with  interest  at  six  per  cent,  per 
annum,  payable  annually.  All  payments  except  the  last  have 
been  made.  The  proposed  purchase  should  be  completed  to 
enable  the  state  forester  to  carry  on  systematic  forestry  work 
and  fire  protection.     There  is  money  for  such  completion  in 
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the  appropriate  fund  and  payment  withont  delay  will  be  a 
saving  to  the  state  in  interest.  The  secretary  of  state  refuses 
to  audit  the  claim  for  such  payment  and  threatens  not  to  audit 
any  such  claim  because  of  doubt  as  to  the  validity  of  such  con- 
ti'acts  and  of  the  statute  purporting  to  authorize  them,  under 
sec.  10,  art.  VIII,  Const,  and  that  he  will  not  be  justified  in 
considering  them  valid  before  such  doubt  shall  have  been  ju- 
dicially solved.  Irreparable  damage  will  occur  to  the  state 
and  general  prejudice  to  the  executive  officers  of  the  forestry 
board,  unless  such  contract  shall  be  carried  out. 

On  such  petition  an  alternative  writ  of  mandamus  was  duly 
issued  to  bring  up  for  adjudication  the  controversy  indicated. 

In  due  course,  respondent  and  defendant,  secretary  of  state, 
demurred  to  the  petition  for  insufficiency. 

In  considering  the  issue  thus  raised  it  seemed  that  several 
serious  questions  were  involved  in  whether  money  should  be 
paid  out  of  the  state  treasury  upon  contracts  made  under  the 
statutes  aforesaid ;  that  such  questions  reached  the  whole  state 
forestry  scheme  of  appropriating  state  lands  for  forestry  pur- 
poses, purchasing  other  lands  for  such  purposes,  paying  there- 
for out  of  the  proceeds  of  existing  state  lands  and  money 
raised  by  taxation,  and  using  the  lands  in  the  manner  con- 
templated by  such  scheme.  The  whole  subject  having  been  put 
within  reach  of  the  court  by  the  mandamus  action,  it  was  de- 
termined that  the  great  public  interests  involved  should  not  be 
prejudiced  and  the  state  officers  embarrassed  in  performing 
their  duties  by  any  delay  within  its  power  to  reasonably  pre- 
vent, and,  accordingly,  it  declined  to  decide  the  mere  narrow 
issue  raised  by  the  petition  and  demurrer  thereto,  and  deter- 
mined to  permit  the  demurrer  to  be  withdrawn  and  an  answer 
to  be  interposed,  presenting  every  existing  matter  of  defense 
in  order  that  all  questions  in  relation  to  defendant's  duty 
might  be  so  solved  as  to  protect  him,  the  state,  and  its  officers 
in  respect  to  use  of  money  for  forestry  purposes. 

Tn  aid  of  consummating  the  result  suggested,  the  court 
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mentioned  the  following  for  consideration  by  eminent  counsd 
representing  the  secretary  of  state : 

1.  Has  the  forestry  board  correctly  construed  the  statute 
in  presuming  to  have  authority  to  bind  the  state  by  long-time 
interest-bearing  obligations  ? 

2.  Is  the  basis,  itself,  of  the  forestry  scheme, — the  legis- 
lative diversion  of  the  land  and  proceeds  thereof  granted  to 
the  state  for  particular  purposes  to  a  different  one,  legiti- 
mate? 

3.  Is  using  revenue  raised  by  present  taxation  to  promote 
the  production  or  improvement  of  forests  for  the  benefit  of 
future  generations,  a  public  purpose  within  the  meaning  of 
the  constitution  ? 

4.  Are  interestrbearing  obligations  of  the  state  in  excess  of 
$100,000  valid  in  any  event  ? 

6.  Is  the  creation  of  interest-bearing  obligations  of  the 
state  of  a  less  amount  than  $100,000  proper  in  view  of  exist* 
ing  indebtedness  of  the  state  to  the  trust  funds,  or  otherwise  ? 

The  court,  prefacing  the  order  entered,  said : 

"All,  such  matters,  and  perhaps  still  others,  upon  due  con- 
sideration, aided  by  eminent  counsel,  may  be  deemed  worthy 
of  judicial  interference  and  of  being  brought  to  the  attention 
of  the  court  in  this  litigation  in  an  appropriate  way.  The 
case  is  of  great  importance.  The  best  service  which  eminent 
counsel  can  afford  would  be  appropriate  to  the  situation  and, 
in  the  public  interest,  should  be  called  to  the  work  by  the  par^ 
ties  and  thus  the  court  given  all  the  legitimate  aid  practicable 
in  arriving  at  a  proper  conclusion.^' 

The  way  being  thus  opened  for  bringing  the  great  subject 
respecting  the  forestry  scheme  in  its  entirety  to  the  bar  of 
the  court  and  submitting  it  for  decision  with  the  best  profes- 
sional services  obtainable  to  illuminate  the  same,  eminent 
counsel  appeared  upon  both  sides, — ^resulting  in  the  permis- 
sion to  withdraw  the  demurrer  being  acted  upon  and  an  an- 
swer being  interposed  tendering  issue  as  to  all  the  questions 
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suggested  by  the  court  and  others.     These,  in  substance,  are 
the  facts  pleaded : 

1.  The  contract  in  question  is  one  of  several  of  the  same 
nature.  Each  is  in  the  ordinary  form  of  a  land  contract. 
There  is  mutuality  of  obligations  therein, — on  the  one  side  a 
positive  promise  to  pay  the  stipulated  price  for  the  land  speci- 
fied, and  on  the  other,  a  like  promise  to  convey  the  land  upon 
payment  being  made.  The  particular  contract  and  several  of 
the  others,  provided  for  payment  of  interest  and  for  deferred 
payments  of  principal, — ^in  some  cases  until  1921.  The  con- 
tracts were  made  at  different  dates — ^the  first  April  21,  1908, 
and  the  last  September  7,  1912.  The  aggregate  amount  of 
land  covered  by  all  the  contracts  is  57,016.83  acres,  the 
purchase  price  $220,893.46,  and  the  price  per  acre  from 
$2.50  to  $4.60.  The  total  amount  of  deferred  payments  is 
$190,817.35.  None  of  the  contracts  have  been  fully  paid. 
The  Sanborn  contract  was  for  25,736.23  acres  of  land  at 
$90,076.11,  $30,076.11  of  which  was  paid  down  when  the 
contract  was  finally  consummated  August  22,  1911,  leaving 
$60,000  to  be  paid  in  three  instalments  of  $20,000  each,  one 
payable  each  year  and  the  last  June  1,  1914,  all  to  draw  in- 
terest at  the  rate  of  six  per  cent,  per  annum.  The  last  pay- 
ment with  the  accrued  interest  is  unpaid  and  is  what  the 
secretary  of  state  refused  to  audit,  precipitating  this  litiga- 
tion. The  total  amount  due  on  all  the  contracts  is  now 
$130,817.35,  exclusive  of'  interest.  The  Sanborn  contract 
bears  date  June  1,  1911.  Negotiations  in  respect  to  it  pre- 
ceded said  date  by  a  considerable  period.  They  had  proceeded 
80  far,  by  March  28,  1911,  that  deeds,  in  due  form,  for  con- 
veying the  land  to  the  state  were  made  which  were  thereafter 
deposited  with  the  Central  Wisconsin  Trust  Company  for  de- 
livery on  payment  of  the  purchase  price.  The  contract  was 
assigned  to  such  company  July  18,  1911 ;  but  final  consum- 
mation and  making  of  the  down  payment  waited  upon  ap- 
proval of  the  abstracts  of  title  which  occurred  August  21, 
Vol.  160  —  3 
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1911.  The  officers  of  the  state  in  making  the  purchase  in  its 
behalf  depended  upon  ch.  264,  Laws  of  1905,  and  eh.  639, 
Laws  of  1911  (sec.  1072 — 1,  Stats.  1913),  for  authority.  At 
the  date  of  the  Sanborn  contract  there  was  in  the  forestry 
fund  accumulated  under  the  act  of  1905,  $31,161.33,  which 
was  derived  from  the  sale  of  swamp  lands,  and  in  the  tax- 
title  fund  referable  to  sees.  1494 — 131  to  1494 — 135,  inclu- 
sive, Stats.  1911,  $53.87,  and  when  the  down  payment  was 
made  $10,053.87  in  the  latter  fund  and  $41,741.23  in  the 
former.  Such  payment  was  taken  out  of  the  general  fund 
depending  upon  sub.  1,  sec.  1072 — 1,  Stats. 

In  some  of  the  towns  where  said  lands  and  other  forest 
lands  are  situated,  the  local  authorities  claim  the  right  to 
include  them  in  property  for  general  taxation  under  sec, 
1092m,  Stats.  1913.  Proceedings  have  been  taken  to  tax  the 
state  trust  lands  against  the  state  and  pay  the  taxes  to  the 
several  taxing  districts  out  of  its  general  fund. 

2.  North  of  township  line  33  the  state  owns  trust  fund 
lands  as  follows : 

School  fund  lands,  24,840  acres,  obtained  under  par.  1, 
sec.  7,  Enabling  Act,  and  sec.  2,  art.  X,  State  Constitution. 

Universitv  lands  560  acres,  obtained  under  the  federal  act 
of  June  12, 1838. 

Agricultural  college  lands,  forty  acres,  obtained  by  the  fed- 
eral act  of  January  2,  1862. 

Normal  school  lands,  1,800  acres,  referable  to  the  federal 
grant  of  September  28,  1850,  as  amended. 

Swamp  lands  240,000  acres,  through  the  federal  grant  of 
September  28,  1850,  and  the  act  of  Congress  of  March  2, 
1855. 

19,138  acres  derived  through  the  federal  grant  of  June  37, 
1906,  this  being  specifically  for  forestry  purposes. 

A  large  number  of  small  unsurveyed  and  unattached  islands 
in  inland  lakes  granted  to  the.  state  for  forestry  purposes  by 
the  federal  act  of  August  22,  1912, 
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4,321.07  acres  conveyed  to  the  state  September  6,  1912,  for 
forestry  purposes  only,  by  the  Nebagamon  Lumber  Company. 

Pursuant  to  sec.  1494 — 43,  Stats.,  the  state  forestry  board 
assumed  control  of  all  the  swamp  lands  and  withdrew  them 
from  sale  as  held  for  forestry  purposes  only.  The  rest  of  the 
trust  fund  lands  have  not  been  so  appropriated  but  are  liable 
to  be  at  any  time.  Such  other  trust  fund  lands,  specially 
granted  to  the  state  for  specific  purposes,  have  been  withdrawn 
from  sale  by  the  land  commissioners  because  the  present  sell- 
ing price  is  too  low.  Claiming  to  act  under  the  forestry  stat- 
ute, a  considerable  amount  of  trust  fund  lands  have  been  ex- 
changed for  other  lands  which  are  asserted  to  be  a  part  of  the 
forestry  reserve. 

The  primary  title  to  all  the  lands  in  the  forestry  reserve  is 
referable  to  the  Virginia  cession  deed  of  March  1,  1784,  con- 
Tey ing  the  same  as  follows : 

"Unto  the  United  States  in  Congress  assembled,  for  the 
benefit  of  the  said  states,  all  right,  title,  and  claim,  as  well 
of  soil  as  jurisdiction,  which  this  commonwealth  hath  to  the 
territory  or  tract  of  country  within  the  limits  of  the  Virginia 
charter,  situate,  lying,  and  being,  to  the  northwest  of  the  river 
Ohio,  .  .  .  upon  condition  that  the  territory  so  ceded  shall 
be  laid  out  and  formed  into  states,  .  .  .  having  the  same 
rights  of  sovereignty,  freedom,  and  independence,  as  the  other 
siaires.  .  .  • 

*^That  all  the  lands  within  the  territory  so  ceded  to  the 
United  States,  .  .  .  shall  be  considered  as  a  common  fund 
for  the  use  and  benefit  of  such  of  the  United  States  as  have 
become,  or  shall  become,  members  of  the  Confederation  or 
federal  alliance  of  the  said  states,  Virginia  inclusive,  accord- 
ing to  their  usual  respective  proportions  in  the  general  charge 
and  expenditure,  and  shall  be  faithfully  and  bona  fide  dis- 
posed of  for  that  purpose  and  for  no  other  use  or  purpose 
whatsoever." 

3.  In  1862  and  1863  the  state  incurred  $100,000  of  bonded 
indebtedness  for  the  construction,  in  part,  of  the  state  capitol 
and  in  part  of  a  hospital  for  insane.     Such  indebtedness  still 
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exists  in  the  form  of  obligatioBS  to  the  state  trust  funds,  evi- 
denced by  seven  per  cent,  certificates  of  indebtedness. 

During  the  Civil  War  the  state  for  war  and  other  pur- 
poees,  incurred  bonded  indebtedness  to  an  amount  exceeding 
$2,000,000.  In  the  course  of  time  it  was  all  funded  into 
seven  per  cent,  certificates  of  indebtedness  to  the  state  trust 
fund,  which  are  now  outstanding.  Prior  to  1866,  the  state 
accumulated  $528,000  by  general  taxation  for  the  purpose  of 
paying,  in  part,  the  public  debt,  but  by  ch.  80  of  the  laws  of 
that  year  it  was  diverted  to  other  purposes. 

The  Congress  of  the  United  States  duly  provided  for  mak- 
ing good  to  the  state  the  money  advanced  to  it  for  war  pur- 
poses, which  was  done  from  time  to  time,  in  the  aggregate, 
principal  and  interest,  to  about  $2,257,291.74,  as  follows: 

September  t,  1861 1205,000  00 

July  18  and  September  30, 1862 257.163  83 

May  19,  1865 300.238  26 

March  2. 1870 219,742  06 

March  31,  1873 64,279  12 

December  31, 1875 10,347  53 

April  11, 1888. . . .  ^ 24,102  86 

1903 458,677  90 

1905 727,740  18 

12,257,291  74 

Of  the  indebtedness  incurred  by  the  state  during  the  Civil 
War,  part  of  the  money  being  taken  directly  from  the  trust 
funds  on  the  pretense  of  borrowing  it,  and  the  balance  ob- 
tained by  bonds,  the  United  States  refused  to  make  good  to 
the  amount  of  $766,200,  upon  the  ground  of  its  having  been 
used  for  state  purposes  only. 

The  money  refunded,  as  stated,  instead  of  being  covered 
into  the  trust  fund,  thus  making  good  so  far  its  depletion  and 
canceling  the  certificates  of  indebtedness  then  held,  to  the 
amount  of  some  $2,250,000,  was  put  into  the  general  fund 
and  used  for  general  state  purposes,  leaving  the  state  indebt- 
edness as  before,  which  has  ever  since  existed. 

4.  The  state  indebtedness  aforesaid  on  the  $100,000  of 
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bands  was  not  authorized  by  sec.  6,  art.  VIII,  of  the  constitu- 
tion, limiting  the  power  of  the  state  to  contract  debts  exceed- 
ing $100,000  and  conditioning  exercise  of  the  power  to  neces- 
sity for  defraying  extraordinary  expenditures,  to  a  vote  of 
all  the  members  elected  to  each  house  of  the  legislature  in 
favor  of  the  same,  taken  by  yeas  and  nays,  and  the  law  pro- 
viding for  the  levying  of  an  annual  tax  sufficient  to  pay  the 
annual  interest  on  the  debt  and  the  principal  within  five  years 
from  the  passage  of  the  law  and  the  appropriation  of  the  pro- 
ceeds of  the  taxes  to  payment  of  such  principal  and  interest, — 
the  law  in  that  regard  not  to  be  repealed  nor  the  taxes  post- 
poned or  diminished  in  advance  of  the  principal  and  interest 
being  wholly  paid.  Nor  was  it  authorized  by  sec.  7  of  such 
article,  which  empowers  the  state  to  borrow  money  to  repel 
an  invasion,  suppress  insurrection,  or  defend  the  state  in  time 
of  war,  the  money  to  be  used  exclusively  for  the  object  for 
which  the  loan  was  authorized  or  to  the  repayment  of  the  debt 
thereby  created.  ISor  was  it  otherwise  authorized,  but,  on 
the  contrary,  was  prohibited  by  the  constitution.  The  ex- 
istence of  the  $100,000  of  bonds  in  1862  and  1863  for  build- 
ing purposes,  which  have  never  been  paid,  precluded  legiti- 
mately contracting  other  indebtedness  such  as  that  on  the 
lands  in  question. 

The  limitations  in  sec.  6  aforesaid  require  loans  under  such 
section  to  be  made  in  compliance  therewith.  So,  in  any  event, 
the  right  of  the  state  to  incur  indebtedness  was  exhausted  be- 
fore the  land  contracts  were  made. 

5.  The  attempted  appropriation  of  the  state  trust  fund 
lands  by  sec.  1494 — 43,  Stats.  1913,  and  other  statutes,  to 
state  forestry  purposes,  and  to  authorize  the  sale  of  said  lands, 
or  exchange  of  them  with  private  parties  for  other  lands,  is 
within  the  prohibitions  of  sees.  2  and  6,  art.  X,  of  the  state 
constitution  setting  aside,  among  other  things,  the  proceeds  of 
all  lands  granted  to  the  state  for  educational  purposes,  except 
university  lands,  and  all  moneys  arising  from  any  grant  where 
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the  purposes  of  such  grant  are  not  specified,  as  a  separate 
fund  to  be  called  the  school  fund,  the  interest  on  which  and 
all  other  revenues  derived  from  the  school  lands  to  be  exclu- 
sively applied,  so  far  as  needed,  to  the  support  and  main- 
tenance of  common  schools  and  the  purchase  of  suitable 
libraries  therefor,  and  the  residue  to  the  support  and  main- 
tenance of  academies  and  normal  schools,  and  suitable  libra- 
ries therefor. 

6.  The  legislation,  particularly  sees.  1072 — 1,  1494 — 43, 
1494 — 61,  and  1494 — 62,  providing  for  use  of  money  raised 
by  taxation  for  the  growth  of  forests,  operations  and  improve- 
ment thereof,  for  future  use,  is  not  a  public  purpose  within 
sec.  5,  art.  VIII,  of  the  constitution,  limiting  exercise  of  the 
power  of  taxation  to  levies  from  year  to  year  sufficient  to 
meet  state  expenses. 

7.  Neither  sec.  1072 — 1,  nor  any  other  law  of  the  state, 
contains,  in  letter  or  otherwise,  any  grant  of  power  to  buy 
land  for  forestry  purposes  on  credit,  giving  long-time  interest- 
bearing  obligations  therefor. 

8.  The  land  contracts  in  question  are  evidences  of  indebt- 
edness and  so  prohibited  by  sec.  9,  art.  VIII,  of  the  consti- 
tution, providing  that:  "No  scrip,  certificate,  or  other  evi- 
dence of  state  indebtedness  whatsoever,  shall  be  issued  except 
for  such  debts  as  are  authorized  by  the  sixth  and  seventJi  sec- 
tions of  this  article." 

9.  If  the  land  contracts  in  question  and  the  forestry  sys- 
tem, in  general,  can  be  considered  as  within  the  field  of  public 
use  warranting  state  taxation  to  support  the  same,  in  any 
event,  they  are  within  the  prohibition  of  sec.  8,  art.  X,  of  the 
state  constitution  providing  that :  "The  state  shall  never  con- 
tract any  debt  for  works  of  internal  improvement,  or  be  a 
party  in  carrying  on  such  works,"  except  in  case  of  lands  or 
other  property  granted  to  the  state  "especially  dedicated  by 
the  grant  to  particular  works  of  internal  improvement." 

10.  Sec.  1092m,  Stats.,  attempting  to  burden  the  trust 
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fund  lands  of  the  state  with  taxation  and  thus  invade  the 
right  of  the  school  fund  to  the  proceeds  of  such  lands,  violates 
the  constitution  in  respect  to  such  matters  and  violates  the 
requirement  that  the  "rule  of  taxation  shall  be  uniform." 
Sec.  1,  art.  VIII,  Const. 

11.  All  the  appropriations  for  forest  reserve  purposes  de- 
pend for  validity  upon  the  constitutionality  of  the  statutes 
mentioned  and,  in  the  course  of  the  administration  of  the 
duties  of  the  office  of  secretary  of  state,  he  will  be  called  upon 
to  audit  claims  for  money  under  such  statutes,  dependable  for 
their  validity  upon  questions  material  to  the  validity  of  the 
claim  which  gave  rise  to  this  litigation,  and,  therefore,  he  was 
and  is  justified  in  refusing  to  obey  the  command  of  the  alter- 
native writ. 

The  plaintiff  demurred  to  the  answer  for  insufficiency  and 
the  issues  thus  raised  were  submitted  for  decision  on  all  ques- 
tions suggested  by  the  return. 

After  the  cause  was  thus  submitted,  the  court,  deeming 
considerable  time  necessary  for  study  thereof,  and  that  pend- 
ing the  decision,  to  the  end  that  the  final  judgment  might 
have  the  fullest  judicial  efficiency,  the  activities  of  the  state 
forestry  administration  should  be  restrained  in  the  meantime 
to  the  necessary  work  of  taking  care  of  the  lands  of  the  state, 
whether  held  in  trust  or  otherwise,  of  its  own  motion  entered 
an  order  enjoining,  until  otherwise  ordered,  the  creation  of 
any  obligation,  in  form  or  in  fact,  of  the  state,  for  the  pur- 
chase of  land  under  the  forest  reserve  act,  or  paying  out 
money  upon  any  contract  for  such  lands  theretofore  made,  or 
selling,  or  contracting  to  sell,  any  lands  derived  under  any 
grant  from  the  United  States  which  are  claimed  to  have  been 
turned  over  for  forest  reserve  purposes,  or  any  lands  pur- 
chased for  such  purposes,  or  incurring  any  expense  in  respect 
to  land  claimed  to  belong  to  the  state  for  a  forest  reserve  other 
than  such  as  should  be  found  necessary  to  protect  the  same 
against  danger  from  fires  or  from  being  injured  by  trespassers. 
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For  the  plaintiff  there  were  briefs  by  the  Attorney  Genr 
erai  and  W infield  W.  Oilman,  assistant  attorney  general,  and 
oral  argument  by  Mr.  Oilmaru  They  argued,  among  other 
things,  that  the  contract  in  question  here  does  not  create  a 
"debt"  of  the  state  within  the  meaning  of  sec-  6,  art  VIII, 
Const  In  determining  whether  or  not  such  a  contract  cre- 
ates indebtedness,  the  funds  in  the  treasury,  and  those  in 
process  of  collection,  available  for  the  purpose  of  meeting  the 
payments  called  for  by  the  contract,  may  be  offset  against  the 
amount  of  such  payments,  and  if  the  amounts  so  available 
equal  the  total  amount  to  be  paid  under  the  contract  no  in- 
debtedness is  created.  Earles  v.  Wells,  94  Wis.  286,  68  N.  W. 
064;  Staie  ex  rel.  Marinette,  T.  &  W.  B.  Co.  v.  Tomdhawh 
Common  Council,  96  Wis.  73,  91,  71  N.  W.  86 ;  Bice  v.  Mil- 
wauhee,  100  Wis.  516,  76  N*.  W.  341 ;  In  re  State  Warrants, 
6  S.  Dak.  618,  62  N.  W.  101,  55  Am.  St.  Eep.  852;  Bryan  v. 
Menefee,  21  Okla.  1,  96  Pac  471 ;  State  ex  rel.  Ash  v.  Park- 
inson, 5  Nev.  15 ;  Bowley  v.  Clarice  (Iowa)  144  N.  W.  908, 
912.  The  payments  on  such  a  contract  are  payable  only  out 
of  the  funds  provided  for  that  purpose,  and  are  in  no  sense  a 
claim  against  the  general  revenues  of  the  state.  Begents  v. 
Hart,  7  Minn.  61 ;  Brown  v.  Bingdal,  109  Minn.  6, 122  N.  W. 
469.  Contracts  which  do  not  create  a  general  liability  of  a 
municipality  or  a  state,  but  which  bind  merely  particular 
property  or  special  funds,  do  not  create  "debts"  within  the 
meaning  of  that  term  as  used  in  our  constitution.  Bumham 
V.  Milwaukee,  98  Wis.  128,  73  N.  W.  1018 ;  Connor  v.  Marsh- 
field,  128  Wis.  280,  292,  107  N*.  W.  639 ;  Begents  v.  Hart,  7 
Minn.  61 ;  Brown  v.  Bingdal,  109  Minn.  6,  122  K  W.  469 ; 
State  ex  rel.  Armington  v.  Wright,  17  Mont.  565,  44  Pac  89 ; 
Allen  V.  Grimes,  9  Wash.  424,  37  Pac.  662 ;  Fleckten  v.  Lamr 
herton,  69  Minn.  187,  72  N.  W.  65.  And  the  mere  fact  that 
such  contracts  provide  for  payment  of  interest  does  not  change 
their  nature  in  that  respect.  Bhea  v.  Newman,  153  Ky.  604, 
166  S.  W.  164;  In  re  State  Warrants,  6  S.  Dak.  518,  525,  62 
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K  W.  101,  104,  55  Am.  St.  Rep.  852,  857;  State  ex  rel.  Ash 
17.  Parkinson,  5  Nev.  15.  The  state  board  of  forestry  had 
authority  to  enter  into  contracts  like  the  one  involved  here. 
Begents  v.  Hart,  7  Minn.  61 ;  Jewell  N.  Co.  v.  State,  4  S. 
Dak.  213,  56  K  W.  113;  State  v.  Mills,  55  Wis.  229,  245, 
12  N.  W.  359.  The  revenues  to  be  derived  from  a  grant  to 
the  state  for  works  of  internal  improvement  may  be  antici- 
pated. Sloan  V.  Slate,  51  Wis.  623,  8  N.  W.  393.  The 
state  had  the  power  to  place  the  remaining  swamp  lands  in 
the  state  forest  reserve.  The  state  has  the  absolute  power  of 
disposition  of  the  swamp  lands  and  of  the  funds  derived  from 
the  sale  thereof.  La  Pointe  v.  Ashland,  47  Wis.  251,  2  N.  W. 
306 ;  American  E.  Co.  v.  Adams  Co.  100  U.  S.  61 ;  Mills  Co. 
V.  B.  <6  M.  R.  Co.  107  TJ.  S.  557,  2  Sup.  Ct.  654;  Hagar  v. 
Reclamation  Dist.  Ill  TJ.  S.  701,  4  Sup.  Ct.  663 ;  U.  S.  v. 
Louisia/na,  127  XT.  S.  182,  8  Sup.  Ct.  1047 ;  CooJe  Co.  v.  Cal- 
vmet  &C.Q.&  D.  Go.  138  TJ.  S.  635, 11  Sup.  Ct.  435 ;  BunTc- 
lin  Co.  V.  District  Court,  23  Mo.  449 ;  Barrett  v.  Brooks,  21 
Iowa,  144;  Whiteside  Co.  v.  Burchell,  31  111.  68,  78;  McRae 
V.  Comm'r  S.  L.  Oifice,  89  Mich.  463,  50  [N".  W.  1091 ;  26 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  351 ;  32  Cyc.  912,  928. 
Even  if  it  should  be  held  that  there  is  a  trust  attached  to  these 
lands,  yet  the  grantor,  the  United  States,  alone  can  raise  the 
question  of  a  breach  of  that  trust.     La  Pointe  v.  Ashland,  47 

Wis.  251,  2  N.  W.  306 ;  Schulenberg  v.  Harriman,  21  Wall. 

44;  American  E.  Co.  v.  Adams  Co.  100  TJ.  S.  61 ;  Mills  Co. 

V.  B.  &  M.  R.  Co.  107  TJ.  S.  557,  2  Sup.  Ct.  654;  Hagar  v. 

Reclamation  Dist.  Ill  F.  S.  701,  4  Sup.  Ct.  663 ;  U.  S.  v. 

Louisiana,  127  TJ.  S.  182,  8  Sup.  Ct.  1047 ;  Barrett  v.  Brooks, 

31  Iowa,  144;  Whiteside  Co.  v.  Burchell,  31  111.  68,  78;  Mc- 
fioe  V.  Comm'r  S.  L.  Office,  87  Mich.  463,  50  N.  W.  1091 ; 

32  Cyc  928;  26  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  351. 
The  normal  school  fund  is  not  a  fund  created  by  the  constitu- 
tion, but  is  purely  a  creature  of  statute.  It  is  one  of  the 
™d8  belonging  to  the  state  and  over  which  the  legislature 
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has  plenary  power.  36  Cyc  882,  889.  The  legislature  had 
the  power  to  transfer  the  swamp  lands  from  this  fund  to  any 
other  fund  it  desired.  Board  of  L,  Comm/rs  v.  Hemingway, 
66  Miss.  289,  6  South.  235 ;  Richmond  Co.  v.  Lawrence  Co. 
12  IlL  1.  Sees.  250  and  251,  Stats.,  being  merely  statutory 
enactments,  the  legislature  had  and  has  plenary  power  to 
amend  or  repeal  them  or  any  part  of  them.  36  Cyc.  1054, 
1069 ;  StaJte  v.  Coyle,  7  Okla.  Cr,  50,  122  Pac.  243 ;  5.  C.  8 
Okla.  Cr.  686,  130  Pac.  316;  Cooley,  Const.  Lim.  (7th  ed.) 
174.  In  so  far  as  the  law  placing  these  swamp  lands  in  the 
state  forest  reserve  is  inconsistent  with  sees.  250  and  251, 
Stats.,  it  repeals  those  sections.  The  legislature  has  full 
power  to  dispose  of  the  proceeds  of  the  sales  of  these  swamp 
lands.  La  Pointe  v.  Ashland,  47  Wis.  251,  2  N.  W.  306. 
The  purchase  of  these  lands,  and  the  carrying  on  of  forestry 
work  thereon,  is  a  public  purpose.  "Forestry  in  the  TJ.  S." 
(Pinchot)  8  Americana;  3  Johnson,  Univ.  Cyc.  "Forestry," 
475 ;  Loan  Asso.  v.  Topeka,  20  Wall.  655 ;  Report  of  State 
Forester  (1911-1912)  13,  58,  59 ;  People  v.  Adirondack  R. 
Co.  160  N.  Y.  225,  54  N.  E.  689,  affirmed  in  Adirondack  R. 
Co.  V.  New  York,  176  U.  S.  335,  20  Sup.  Ct.  460;  People  v. 
Brooklyn  C.  Co.  187  N.  Y.  142,  79  X.  E.  866,  affirming  100 
N.  Y.  Supp.  19.  Land  taken  for  public  parks  is  taken  for  a 
p-ablic  use.  Oilman  v,  Milwaukee,  55  W^is.  328,  13  N.  W. 
266 ;  Shoemaker  v.  U.  S.  147  U.  S.  282,  13  Sup.  Ct.  361 ; 
Brooklyn  Park  CommWs  v,  Armstrong,  45  N.  Y.  234 ;  In  re 
Central  Park  Cornm'rs,  63  Barb.  282 ;  Owners  of  Oroimd  v. 
Albany,  15  Wend.  374;  Staie  Park  Comm'rs  v.  Henry,  38 
Minn.  267,  36  N.  W^  874;  Kansas  City  v.  Bacon,  147  Mo. 
259,  48  S.  W.  860;  Memphis  v.  Hastings,  113  Tenn.  142,  86 
S.  W.  609;  Laird  v.  Pittsburg,  205  Pa.  St.  1,  54  Atl.  324; 
AtVy  Oen.  v.  Bun-ell,  31  Mich.  25 ;  Salisbury  L.  &  I,  Co.  v. 
Comm.  215  Mass.  371, 102  K  E.  619 ;  Kansas  City  v,  Wa/rd, 
134  Mo.  172,  35  S.  W.  600 ;  U.  8.  v.  Cooper,  9  Mackey  (20 
D.  C.)  104;  Londoner  v.  Denver.  52  Colo.  15,  119  Pac  156; 
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Southern  R.  Co.  v.  Memphis,  126  Tenn.  267,  148  S.  W.  662 ; 
Mills,  Em.  Dom.  (2(1  ed.)  §  18 ;  Nichols,  Power  of  Em.  Dom. 
§  233;  10  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1084;  Holt  v. 
Somervilley  127  Mass.  408;  County  Court  v,  Grisivold,  58 
Mo.  175,  194;  Higginson  v.  Treasurer  &  8. 11.  Comrrirs,  212 
Mass.  583,  99  N.  E.  623 ;  Hartford  v.  Maslen,  76  Conn.  599 
57  Atl.  740 ;  "Relations  of  Forests  to  Stream  Control,"  Amer 
ican  Waterways,  221 ;  3  Johnson,  Univ.  Cyc.  "Floods,"  422 
2  Johnson,  Univ.  Cyc.  "Climate,"  338 ;  5  Americana,  "Cli 
mate;"  People  v.  Salem,  20  Mich.  452,  4  Am.  Eep.  400,  406 
Att'y  Gen.  v.  Williams,  174  Mass.  476,  478,  55  K  E.  77,  78 
Brodhead  v.  Milwaukee,  19  Wis,  624,  652;  Shenandoah  L. 
Co.  V.  Governor,  115  Va.  865,  80  S.  E.  753.     An  incidental 
private  interest  does  not  render  the  law  invalid.     Soens  v. 
Racine,  10  Wis.  271,  280 ;  Att'y  Gen.  v.  Eau  Claire,  37  Wis. 
400,  435 ;  State  v.  Eau  Claire,  40  Wis.  533.     The  purchase 
of  forest  reserve  lands  is  not  "works  of  internal  improve- 
ment."    At  the  time  of  the  adoption  of  the  constitution  the 
term  "improvement"  as  applied  to  lands  meant,  among  other 
things,  clearing  the  trees  from  the  land  and  fitting  it  for  cul- 
tivation.    Webster,  New  Intemat.  Diet. ;  Mathews  v.  Davis, 
6  Humph.  324;  Byers  v.  Fowler,  12  Ark.  218,  293;  Mclvor 
V.  Williams,  24  Ark.  33 ;  Simpson  v.  Robinson,  37  Ark.  132 ; 
Johnson  v.  Gresham,  5  Dana  (Ky.)  542 ;  Voighi  v.  Meyer, 
42  App.  Div.  350,  59  N.  Y.  Supp.  70;  Clark  v.  Phelps,  4 
€ow.  (K  Y.)  190;  Bixler  v.  Baker,  4  Bin.  213;  Chase  v. 
Sioux  City,  86  Iowa,  603,  53  N.  W.  333.     Such  a  thing  as 
forestry  was  farthest  from  the  minds  of  those  who  used  the 
term  "works  of  internal  improvement."     Clearing  the  land 
would  be  an  improvement,  while  allowing  the  forest  to  grow 
would  be  leaving  the  land  in  a  state  of  nature — unimproved — 
as  those  terms  were  then  understood.      The  expression  "in- 
ternal improvement"   has  likewise  a  special  meaning,   and 
nearly  always  implies  facilitation  of  transportation.     Daw- 
son Co.  V.  McNamar,  10  Neb.  276,  4  K  W.  991;  Yesler  v. 
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Seattle,  1  Wash.  308,  311,  25  Pac.  1014;  Cooke  v.  Iverson, 
108  Minn.  388,  122  N.  W.  261 ;  Weturnpha  v.  Winter,  29 
Ala.  651,  660 ;  Wetumpka  v.  Wetumpka  W.  Co.  63  Ala.  611, 
629 ;  Bonsai  v.  YeUott,  100  M<L  481,  60  Afl.  593,  69  L.  R.  A. 
914.  That  thijs  was  the  thought  uppermost  in  the  minds  of 
the  members  of  the  constitutional  convention  clearly  appears 
from  the  journal  of  the  convention.  See  pp.  207—211,  236, 
237,  345-347,  350,  351.  See  11  Americana,  "Internal  Im- 
provements;" Funk  &  Wagnalls,  New  Stand.  Diet  (1913) 
1282,  "Internal  improvements;"  5  Cent  Diet  3021,  "Im- 
provement." Thus,  the  following  have  been  said  to  be  works 
of  internal  improvement:  Improving  the  channel  of  a  river 
(Wilcox  V.  Paddock,  65  Mich.  23,  31  N.  W.  609;  Gibson  v. 
Comm'r  8.  L.  Oflice,  121  Mich.  49,  79  N.  W.  919 ;  Ryerson 
V.  Utley,  16  Mich.  269)  ;  street  railways  (Att'y  Oen.  v.  Pin- 
gree,  120  Mich.  550,  79  N.  W.  814,  46  L.  R.  A.  407 ;  Atfy 
Gen.  ex  reh  Brotherton  v.  Detroit,  148  Mich.  71,  111  N.  W. 
860) ;  railroads  (Savannah  v.  Kelly,  108  U.  S.  184,  2  Sup. 
Ct  468 ;  State  ex  rel.  Burlington  <&  M,  R.  R.  Co.  v.  Wapello 
Co.  13  Iowa,  388)  ;  railroads,  highways,  bridges,  and  wharves 
(Cass  V.  Dillon,  2  Ohio  St  607 ;  Pattison  v.  Yuba,  13  Cal. 
175)  ;  bridges  (Union  Pac.  R.  Co.  v.  Colfax  Co.  4  Neb.  450; 
Fremont  B.  Asso.  v.  Sherwin,  6  Neb.  48 ;  South  Platte  L.  Co.^ 
V.  Buffalo  Co.  7  Neb.  253 ;  Staie  ex  rel.  Peterson  v.  Keith  Co. 
16  Neb.  508,  20  N.  W.  865 ;  State  ex  rel.  Columbus  v.  Bah- 
cock,  23  Neb.  179,  36  N.  W.  474;  Dodge  Co.  Commfrs  v. 
Chandler,  96  U.  S.  205 ;  U.  8.  v.  Dodge  Co.  110  U.  S.  156, 
3  Sup.  Ct  690)  ;  roads,  highways,  bridges,  ferries,  streets, 
sidewalks,  pavements  and  wharves,  and  the  like  (Leavenworth 
Co.  V.  Miller,  7  Kan.  479,  12  Am.  Rep.  425)  ;  pipe  lines  for 
transportation  of  petroleum  (West  Va.  T.  Co.  v.  Volcanic  0. 
&  C.  Co.  5  W.  Va.  382)  ;  macadamized  roads  (People  ex  rel. 
Hubbard  v.  Springwells,  25  Mich.  153) ;  telephone  or  tele- 
graph lines  (Northwestern  T.  E.  Co.  v.  C,  M.  &  St.  P.  R. 
Co.  76  Minn.  334,  79  N.  W.  315).     The  better  rule  is  that 
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the  term  "works  of  internal  improvement"  includes  "those 
things  which  ordinarily  might,  in  human  experience,  be  ex- 
pected to  be  undertaken  for  profit  or  benefit  to  the  property 
interests  of  private  promoters,  as  distinguished  from  those 
other  things  which  primarily  and  preponderantly  merely  fa- 
cilitate the  essential  functions  of  government."  State  ex  reU 
Jones  V.  Froehlich,  115  AVis.  32,  91  N.  W.  115.  See,  also, 
Atkinson  v.  Ada  Co.  18  Idaho,  282,  108  Pac  1046,  1048. 
Other  illustrations  of  this  rule  are :  Grain  elevators  (Rippe  v. 
Becker,  66  Minn.  100,  57  N".  W.  331) ;  levees  (Alcorn  v. 
Earner,  38  Miss.  652)  ;  levees  and  drains  {State  ex  rel.  Doug- 
las V.  Hastings,  11  Wis.  448)  ;  improvement  of  Fox  river 
(Slown  V.  State,  51  Wis.  623,  8  N.  W.  393) ;  irrigation  res- 
ervoirs and  canals  (In  re  Senate  Resolution,  12  Colo.  285,  21 
Pac  484;  Cummings  v.  Hyatt,  54  Neb.  35,  74  K  W.  411; 
Perkins  Co.  v.  Graff,  114  Fed.  441;  Kearney  v.  Woodruff, 
115  Fed.  90 ;  Keith  Co.  v.  Citizens'  S.  &  L.  As^.  116  Fed. 
13)  ;  lighting  plants,  waterworks,  gasworks,  and  the  like  (Cass 
V.  Dillon,  2  Ohio  St.  607 ;  PaUison  v.  Ynha,  13  Cal.  175 
Leavenworth  Co.  v.  Miller,  7  Kan.  479,  12  Am.  Rep.  425) 
ditches  (Wallace  v.  Skagit  Co.  8  Wash.  457,  36  Pac.  252) 
oil  refineries  (State  ex  rel.  Coleman  v.  Kelly,  71  Kan.  811, 
81  Pac.  450,  70  L.  R.  A.  450)  ;  grist  mills  (Blair  v.  Cuming 
Co.  Ill  TJ.  S.  363,  372,  4  Sup.  Ct.  449 ;  Ouemsey  v.  Burling- 
ton, 4  DilL  372 ;  Burlington  v.  Beasley,  94  U.  S.  310 ;  Trav- 
eler V.  Merrick  Co.  14  Neb.  327,  15  N.  W.  690,  45  Am.  Rep. 
Ill ;  Staie  ex  rel  Perry  v.  Clay  Co.  20  Neb.  452,  30  N.  W. 
528).  The  term  "internal  improvements"  indicates  some- 
thing of  a  fixed  and  permanent  nature.  In  re  Internal  Im- 
provements, 18  Colo.  317,  32  Pac.  611.  Forestry,  on  the 
other  hand,  implies  a  constant  changing — removal  of  the  ma- 
ture timber  and  allowing  the  young  trees  to  grow.  It  is  uni- 
versally held,  we  believe,  that  this  prohibition  does  not  pre- 
vent the  purchase  by  the  state  of  such  lands  and  the  erection 
of  such  buildings  as  are  reasonably  necessary  for  the  exercise 
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of  its  governmental  functions.  Asylums,  state  capitols,  state 
universities,  penitentiaries,  reformatories,  quarantine  build- 
ings, courthouses,  and  the  like  are  not  "works  of  internal  im- 
provement" within  the  meaning  of  the  prohibition.  In  re 
Internal  Improvement  Fiurid,  24  Oolo.  247,  48  Pac.  807; 
Lewis  V.  Sherman  Co*  5  Fed.  269 ;  Dawson  Co.  v.  McNam/ir, 
10  Neb.  276,  4  K  W.  991 ;  Union  Pac.  R.  Co.  v.  Lincoln  Co. 
3  Dill.  300,  301 ;  Lewis  v.  Comanche  Co.  35  Fed.  343,  348 ; 
Leavenworth  Co.  v.  Miller,  7  Kan.  479,  12  Am.  Kep.  425. 

On  behalf  of  the  G.  F.  Sanborn  Company  there  was  a  brief 
by  Olin,  Butler  &  Curkeet,  and  oral  argument  by  //.  L.  But- 
ler. They  contended,  inter  alia,  that  continuing  appropria- 
tions such  as  those  embraced  in  sec  1072 — 1,  Stats.,  may  law- 
fully be  made.  Chicago  <&  N.  W.  B.  Co.  v.  State,  128  Wis. 
553,  633,  108  N.  W.  557 ;  State  ex  rel.  New  Richmond  v. 
Davidson,  114  Wis.  563,  88  N.  W.  596;  Guilford  v.  Che- 
nango, 13  N.  Y.  143, 149 ;  36  Cyc.  893,  894;  Ristine  v.  State, 
20  Ind.  328,  338 ;  People  ex  rel  McCauley  v.  Brooks,  16  Cal. 
11,  29;  Stein  v.  Morrison,  9  Idaho,  426,  75  Pac.  246,  263; 
In  re  Continuing  Appropriations,  18  Colo.  192,  32  Pac.  272 ; 
Chicago  &  N.  W.  R.  Co.  v.  Faulk  Co.  15  S.  Dak.  501,  90 
N.  W.  149;  Fleckten  v.  Lamberton,  69  Minn.  187,  72  N.  W. 
65.  Contracts  payable  from  appropriations  or  funds  are  not 
public  debts,  but  operate  to  apply  and  charge  moneys  raised 
pursuant  to  such  appropriations  to  the  discharge  of  such  con- 
tracts. People  ex  rel.  McCauley  v.  Brooks,  16  Cal.  11 ;  State 
V.  McCauley,  15  Cal.  429,  456;  Koppikus  v.  State  Capitol 
Comm'rs,  16  Cal.  248,  253 ;  People  ex  rel.  Att'y  Oen.  v.  Par 
checo,  27  CaL  175 ;  Brown  v.  Ringdal,  109  Minn.  6,  122  K 
W.  469 ;  Fleckten  v.  Lamberton,  69  Minn.  187,  72  N.  W.  65 ; 
Regents  v.  Hart,  7  Minn.  61 ;  In  re  State  Warrants,  6  S.  Dak. 
518,  62  N.  W.  101;  Bryan  v.  Menefee,  21  Okla,  1,  95  Pac 
471 ;  State  ex  rel.  Ash  v.  Parkinson,  5  Nev.  15,  25 ;  Rhea  v. 
Newman,  153  Ky.  604,  156  S.  W.  154;  Stein  v.  Morrison,  9 
Idaho,  426,  75  Pac.  246,  254;  In  re  Incurring  of  State  Debts, 
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19  R.  I.  610,  37  Atl.  14,  15 ;  State  v.  Medhery,  7  Ohio  St- 
522.  If  the  principal  provided  for  is  not  a  debt  within  the 
meaning  of  the  constitution,  the  interest  payable  from  the 
same  fund  may  not  be  so  considered.  State  ex  rel,  Resley  v, 
Farwell,  3  Pin.  393 ;  State  ex  rel.  Ash  v.  Parkinson,  5  Nev. 
15,  28 ;  In  re  State  "Warrants,  6  S.  Dak.  518,  62  N.  W.  101 ; 
Bryan  v.  Menefee,  21  Okla.  1,  95  Pac.  471 ;  Rhea  v.  New- 
man, 153  Ky.  604,  156  S.  W.  154.  Concurrence  by  the  As- 
sembly in  Bill  No.  553,  S.  (ch.  514,  Laws  of  1909),  was  an 
agreement  to  the  amendment  within  the  meaning  of  the  con- 
stitution. Lovett  V.  Ferguson,  10  S.  Dak.  44,  71  N.  W.  765, 
766 ;  Prohibitory  Amendment  Cases,  24  Kan.  700,  710 ;  State 
ex  rel.  Adams  v.  Herried,  10  S.  Dak.  109,  72  K  W.  93,  95 ; 
State  ex  rel.  Morris  v.  Mason,  43  La.  Ann.  590,  9  South.  776, 
805.  There  are  many  respectable  authorities  which  hold  that 
the  omission  to  comply  with  positive  constitutional  require- 
ments involving  ministerial  or  clerical  duties,  such  as  entry 
upon  the  journals,  does  not  defeat  a  constitutional  amend- 
ment, these  being  regarded  as  matters  of  form  and  not  of  the 
essence.  Prohibitory  Amendment  Cases,  24  Kan.  700;  West 
V.  State,  50  Fla.  154,  39  South.  412 ;  Nesbit  v.  People,  19 
Colo.  441,  36  Pac,  221;  People  ex  rel  Elder  v.  Sours,  31 
Colo.  369,  74  Pac.  167;  Taylor  v.  Comm.  101  Va.  829,  44 
S.  E.  754 ;  State  ex  rel  Thompson  v.  Winnett,  78  Neb.  379^ 
110  N.  W.  1113,  10  L.  R.  A.  N.  s.  149;  Oreen  v.  Weller,  32 
Miss.  650.  The  courts  will  indulge  in  the  presumption  that 
the  legislature,  a  co-ordinate  branch  of  government,  has  con- 
formed to  every  constitutional  requirement,  including  en- 
actment by  the  requisite  majority,  which  the  journal  of  its 
proceedings  does  not  clearly  and  affirmatively  show  was  dis- 
regarded. Weyand  v.  Stover,  35  Kan.  545,  11  Pac.  355, 
359,  360;  In  re  Taylor,  60  Kan.  87,  55  Pac  340;  Homrig- 
hausen  v.  Knoche,  58  Kan.  546,  50  Pac.  879 ;  Missouri,  K.  & 
T.  R.  Co.  V,  Simons,  75  Kan.  130,  88  Pac.  551;  State  v. 
Peterson,  38  Minn.  143,  36  N.  W.  443,  444;  State  ex  rel 
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Minnesota  R.  C.  Co,  v.  Hastings,  24  Minn.  78,  81,  82 ;  In  re 
Ellis'  Appeal,  55  Minn.  401,  56  N.  W.  1056,  23  L.  R  A. 
287,  292;  Miesen  v.  Canfield,  64  Minn.  513,  67  K  W.  632, 
633 ;  People  ex  rel.  Hart  v.  McElroy,  72  Mich.  446,  40  N.  W. 
750,  2  L.  R  A.  609,  612,  613 ;  Hvll  v.  Miller,  4  Neb.  503 ; 
State  ex  rel.  Douglas  Co.  v.  Frank,  60  Neb.  327,  83  K  W. 
74,  75 ;  State  ex  rel.  Oldham  v.  Dean,  84  Neb.  344, 121  N.  W. 
719 ;  School  Dist.  v.  Chapman,  152  Fed.  887 ;  Miller  v.  State, 
3  Ohio  St  475,  484;  Glidewett  v.  MaHin,  51  Ark.  559,  11 
S.  W.  882,  883,  884;  Keene  v.  Jefferson  Co.  135  Ala.  465, 
33  South.  435,  438 ;  Uniontown  v.  Glass,  145  Ala.  471,  474, 
39  South,  814,  8  Ann.  Cas.  320,  321 ;  West  v.  State,  50  Fla. 
154,  39  South.  412,  414;  State  ex  rel.  Cheyney  v.  Sammons, 
62  Fla,  303,  57  South.  196,  200;  Speer  v.  Athens,  85  Ga.  49, 
11  S,  E.  802,  803,  804;  State  ex  rel  Whitson  v.  Algood,  87 
Tenn.  163,  10  S.  W.  310 ;  Willmm^  v.  State,  74  Tenn.  549, 
553;  Richardson  v.  Young,  122  Tenn.  471,  125  S.  W.  664, 
687,  688 ;  Jackson  v.  Weis  &  L.  M.  Co.  124  Tenn.  421,  137 
S.  W.  757 ;  Jf cZennon  v.  Cotner,  30  Oreg.  588,  49  Pae.  956; 
State  V.  Rogers,  22  Oreg.  348,  30  Pac.  74;  Andrews  v.  Peo- 
ple, 33  Colo.  193,  79  Pac  1031,  1033,  1034;  State  ex  rel 
Aull  V.  Field,  119  Mo.  593,  24  S.  W.  752,  755,  756 ;  State  v. 
Wray,  109  Mo.  594,  19  S.  W.  86 ;  Cooley,  Const.  Lim.  (6th 
ed.)  163.  The  forestry  legislation  is  directed  to  a  legitimate 
public  purpose.  It  is  the  legitimate  exercise  by  the  state  of 
its  sovereign  power  as  regards  the  use  and  disposition  of  its 
own  property.  26  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  219, 
225 ;  86  Cyc  869 ;  Light  v.  U.  S.  220  U.  S.  523,  31  Sup.  Ct. 
485 ;  Marshall  D.  Co.  v.  Iowa,  226  TJ.  S.  460,  33  Sup.  Ct 
168;  Holmes  v.  U.  S.  118  Fed.  995,  1000 ;  Wisconsin  v.  Tor- 
inus,  26  Minn.  1,  49  N.  W.  259,  260.  Apart  from  the  con- 
sideration of  proprietary  right,  the  legislation  is  justified  by 
legitimate  public  purposes.  The  primary  authority  and  duty 
of  determining  this  question  were  vested  by  the  constitution 
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in  the  legislature.  And  when  it  dedares  a  particular  use  to 
be  public,  the  sole  judicial  question  ia  whether  the  legislative 
"declaration  is  so  manifestly  wrong  as  not  to  admit  of  a  rea- 
sonable doubt  on  the  question."  Chicago  <&  N.  W.  B.  Co.  v. 
Morehouse,  112  Wis.  1,  9,  87  K  W.  849 ;  Wallman  v.  R.  Con- 
nor Co,  115  Wis.  617,  92  N.  W,  374;  Allaby  v.  Mansion  E.  8. 
Co.  135  Wis.  345, 116  X.  W.  4;  Wis.  River  Imp.  Co.  v.  Pier, 
137  Wis.  326,  118  N.  W.  857;  In  re  Southern  Wis.  P.  Co. 
140  Wis.  245,  122  K  W.  801;  Cooley,  Tax.  (3d  ed.)  182. 
Public  use  is  not  synonymous  with  public  benefit  and  need  not 
concern  the  whole  population  of  the  state.  Wis.  River  Imp. 
Co.  V.  Pier,  137  Wis.  325,  338,  118  K  W.  857.  Embraced 
within  the  police  power  of  the  state  is  tlie  power  to  legislate 
to  increase  the  industries  of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity.  Bittenhaus  v.  Johns- 
ton, 92  Wis.  588,  597,  598,  66  N.  W.  805 ;  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  31,  5  Sup.  Ct.  357;  Jones  v.  North  Oa. 

E.  Co.  125  Ga.  618,  54  S.  E.  85 ;  Nolan  v.  Central  P.  Co. 
134  Ga,  201,  67  S.  E.  656,  660;  People  ex  rel.  Detroit  <&  H. 
R.  Co.  V.  Salem,  20  Mich.  452,  4  Am.  Eep.  400,  406 ;  Hudr 
son  Co.  W.  Co.  v.  McCarter,  209  U.  S.  349,  355,  356,  28 
Sup.  Ct  529 ;  Georgia  v.  Tenn.  C.  Co.  206  IT.  S.  230,  238, 
27  Sup.  Ct  618.  As  supporting  the  proposition  that  all  the 
purposes  here  involved  are  public,  see,  also,  Light  v.  U.  S.  220 

F.  S.  523,  536,  537,  31  Sup.  Ct  485 ;  Kansas  v.  Colorado, 
206  U.  S.  46,  99,  27  Sup.  Ct  655 ;  Marshall  D.  Co.  v.  Iowa. 
226  IT.  S.  460,  33  Sup.  Ct  168 ;  U.  S.  v.  Orimavd,  220  U.  S. 
506,  515,  31  Sup.  Ct  480;  Shannon  v.  U.  S.  151  Fed.  863, 
867;  S.  C.  160  Fed.  870,  873 ;  U.  S.  v.  Tygh  VaUey  L.  <£  L. 
Co.  76  Fed.  693,  694;  Conley  v.  Daughters  of  Republic 
(Tex.)  156  S.  W.  197 ;  Op.  of  Justices,  103  Me.  506,  69  AtL 
627 ;  People  v.  Brooklyn  C.  Co.  187  N.  Y.  142, 157,  79  N.  E. 
866 ;  Comm.  v.  LaBar,  32  Pa.  Super.  Ct  228,  231 ;  Stockman 
V.  Leddy,  55  Colo.  24,  129  Pac.  220;  People  v.  Fisher,  190 
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N.  Y,  468,  83  N.  E.  482,  486.  The  acquisition  and  estab- 
lishment of  public  parks  furnish  a  further  example  of  legis- 
lation looking  far  into  the  future  and  also  of  legislation  rest- 
ing upon  some  of  the  considerations  applicable  to  forest  re- 
serves. Such  legislation  is  uniformly  sustained.  21  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  1066 ;  Mills,  Em.  Dom.  (2d  ed.) 
§  18;  Shoemaker  v.  U.  S.  147  U.  S.  292,  297,  13  Sup.  Ct 
361 ;  People  v.  Adirondack  R.  Co.  160  K  Y,  225,  54  K  E. 
689 ;  Adirondack  R.  Co.  v.  New  York,  176  U.  S.  335,  349, 
20  Sup.  Ct  460. 

For  the  defendant  there  were  briefs  by  B.  R.  Ooggins  and 
Hugh  Ryan,  special  counsel,  and  separate  briefs  by  Mr.  Ryan, 
and  the  cause  was  argued  orally  by  Mr.  Goggins. 

Maeshai^l,  J.  The  decision  in  this  case  has  been  delayed 
very  much  longer  than  is  usual  after  submission.  That  cir- 
cumstance signifies  the  court's  conception  of  the  importance 
of  the  particular  matter.  There  has  been  no  undue  delay. 
The  questions  presented  and  requiring  consideration  and  de- 
cision measure  up  with  anything  heretofore  dealt  with  here. 
When  the  case  was  submitted  we  were  confronted  with  these 
propositions  among  others : 

1.  Legislation  has  been  placed  on  the  statute  books,  caus- 
ing large  expenditures  of  public  money  and  imminent  peril 
of  further  such  expenditures,  in  violation  of  the  inhibition 
against  the  state  contracting  "any  debt  for  works  of  internal 
improvement,  or  being  a  party  in  carrying  on  such  works." 

2.  The  modification  of  such  inhibition  purporting  to  have 
been  adopted  in  November,  1910,  and  supposed  to  permit  ap- 
propriations of  money  out  of  the  state  treasury  "for  the  pur- 
pose of  acquiring,  preserving,  and  developing  the  water  power 
and  the  forests  of  the  state,"  under  which  large  sums  of  pub- 
lic moneys  have  been  expended  and  other  such  expenditures 
are  imminent,  is  not  a  part  of  the  constitution. 
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3.  The  legislature  in  proposing  such  amendment  did  not 
comply  with  the  grant  of  power  in  respect  to  the  matter. 

4.  The  particular  indebtedness  questioned  in  this  caae  was 
created  pursuant  to  legislation, 

(a)  in  violation  of  the  inhibition  as  to  internal  improve- 

ments ; 

(b)  in  violation  of  the  constitutional  limitation  of  indebt- 

edness to  $100,000 ; 

(c)  in  violation  of  the  prohibition  as  to  issuance  of  evi- 

dences of  indebtedness ; 

(d)  in  violation  of  the  constitutional  prohibition  as  to  cre- 

ation of  indebtedness  except  for  emergency  pur- 
poses ; 

(e)  in  absence  of  legislative  authority,  even  in  form,  to 

buy  land  on  interest-bearing  credit. 

5.  The  particular  indebtedness  is  a  part  of  and  dependable 
upon  the  general  scheme  contained  in  sees.  1494 — 43  to 
1494 — 62,  inclusive.  Stats.,  setting  aside  the  state  trust  fund 
lands  and  proceeds  thereof  to  be  used,  with  money  derived 
from  taxation,  to  purchase  other  lands  for  reforestation  and 
exploitation  for  general  benefit  in  violation 

(a)  of  the  terms  of  the  grant  by  which  such  trust  lands 

were  acquired  from  the  United  States  and 

(b)  in  violation  of  the  state  constitution  pledging  fidelity 

to  the  terms  of  the  grant  from  the  United  States 
and  setting  apart  "all  moneys  arising  from  any 
grant  to  the  state  where  the  purposes  of  such  grant 
are  not  specified"  for  common  school  and  other 
school  purposes. 

6.  The  legislature,  in  constructing  the  forestry  scheme,  vio- 
lated the  constitutional  jurisdiction  of  the  commissioners  of 
public  lands  over  property  set  aside  by  the  fundamental  law 
for  school  purposes,  wholly  ignoring  and  superseding  consti- 
tutional limitations  in  respect  to  such  property. 
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7.  All  appropriations  for  forestry  purposes  violate  the  con- 
stitutional system  limiting  all  tax  burdens  to  sucli  as  are  neo- 
essary  to  "defray  the  estimated  expenses  of  the  state." 

8.  It  violates  the  constitutional  system  designed  to  limit  all 
state  expenditures  to  public  purposes  of  a  governmental  char- 
acter. 

9.  So  far  as  within  the  police  power,  it  violates  the  con- 
stitutional limitation  upon  the  exercise  thereof. 

10.  The  legislative  plan  for  burdening  the  lands  in  the 
forest  reserve  for  local  taxation  purposes,  violates  the  consti- 
tutional requirement  for  uniformity  of  "rule  of  taxation,"  the 
prohibition  of  "special  legislation  for  the  assessment  or  col- 
lection of  taxes,"  and  the  right  of  local  self-government. 

Each  of  such  propositions  was  so  supported  as  to  challenge 
the  most  serious  attention  thereto  of  representatives  of  the  state 
and  its  officers,  who,  as  indicated,  were  charged  with  being 
the  legislative  instrumentalities  for  burdening  the  state  with 
illegal  taxation,  wrongful  diversion  and  waste  of  its  school 
funds  and  property,  depletion  of  its  treasury,  and  increase  of 
its  indebtedness.  It  was  claimed,  and  not  without  reason, 
as  will  be  seen  later,  that  the  trust  funds  and  trust  fund 
lands, — notwithstanding  the  protection  of  the  state's  obliga- 
tion to  the  United  States  and  the  mandate  of  the  state  con- 
stitution,— have  been  inextricably  confused  with  other  funds 
and  lands  and  diverted  from  their  legitimate  purpose  to  such 
as  are  entirely  foreign  thereto,  causing  loss  to  such  trust  funds 
of  thousands  of  dollars,  ignoring  their  sacred  character  and 
entirely  imperiling  their  existence. 

There  was  no  other  way  under  the  circumstances  by  which 
the  great  interests  of  the  state  could  be  properly  conserved, 
but  for  the  court  to  exercise  in  a  somewhat  extraordinary,  but 
proper  way,  its  power  to  prevent  and  redress  wrongs,  particu- 
larly where  vital  interests  of  the  whole  people  were  imperiled. 
That  was  done,  as  indicated  in  the  statement,  by  supervising 
the  formation  of  issues  so  as  to  bring  all  the  matters  referred 
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to  definitely  before  it  upon  the  record,  and  by  restraining  fur- 
ther activity  within  the  alleged  scope  of  illegalities  until  such 
time  asr  the  real  rights  involved  could  be  considered  and  as  the 
result  of  exhaustive  study,  be  determined.  We  should  say, 
in  passing,  that  the  state  officers  who  now  are  the  commis- 
sioners of  public  lands,  were  not  adversary  to  having  such 
questions  thus  presented  for  solution,  but  rather  were  favor- 
able thereto  and  co-operated  in  having  the  right  of  the  matter 
vindicated. 

It  is  believed  that  the  situation  sought,  as  stated,  to  be 
reached  by  the  court,  has  been  attained  as  nearly  as  can  be 
under  the  circumstances.  That  some  diversity  of  views  should 
exist  where  so  many  important  far-reaching  questions  are  in- 
volved, having  t6  do  with  a  long  practice,  developed  through 
legislative  promotion  from  a  small  beginning  to  the  state  in- 
dicated, is  unavoidable.  Happily  there  is  practical  unanim- 
ity on  the  generality  of  questions  which  we  must  answer. 
They  will  be  taken  up  in  the  order  which  seems  best  suited  to 
the  case,  though  quite  out  of  that  seen  in  the  statement,  which 
follows  more  closely  the  presentation  by  counseL 

L      • 

Is  the  second  proviso  to  sec.  10,  art.  VIII,  of  the  constitu- 
tion, purporting  to  modify  the  original  general  disability  of 
the  state  as  to  internal  improvements,  so,  as  is  supposed,  to 
authorize  state  appropriations  and  expenditures  for  "acquir- 
ing, preserving,  and  developing  the  water  power  and  forests 
of  the  state," — a  part  of  the  fundamental  law  ? 

The  principles  applicable  to  the  stated  question  are  so  fully 
set  forth  in  State  ex  rel.  Pastel  v.  Marcus,  post,  p.  354,  152 
K  W.  419  (as  modified  on  rehearing),  it  is  sufficient  to  re- 
fer thereto,  restricting  the  treatment  here,  in  the  main,  to  a 
statement  of  the  facts. 

The  joint  resolution  which  resulted  in  the  proviso  above 
mentioned  appearing  in  the  official  publications  as  part  of  the 
state  constitution,  was  introduced  in  the  Senate  at  the  1907 
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session.     The  only  notation  on  the  Senate  Journal  at  first  is 
this: 

"Jt  Res.  No.  43  S. 

"Providing  for  an  amendment  to  section  10  of  art.  VIII 
of  the  constitution  relating  to  internal  improvements. 

"Resolved  by  the  Senate,  the  Assembly  concurring,  that 
section  10  of  article  VIII  of  the  constitution  be  amended  by 
adding  at  the  end  of  said  section  the  following:  ^Provided  that 
the  state  may  appropriate  money  for  the  purpose  of  acquiring, 
preserving,  and  developing  the  water  power  and  the  forests 
of  the  state.'  "     S.  J.  674. 

That  is  identical,  so  far  as  it  goes,  with  the  language  finally 
written  into  the  constitution ;  but,  sometime  during  the  pro- 
ceedings in  the  legislature,  this  was  added  without  being 
spread  on  the  journal  either  by  itself  or  as  a  part  of  an  entire 
proposal:  "But  there  shall  not  be  appropriated  under  the 
authority  of  this  section  in  any  one  year,  an  amount  to  exceed 
two-tenths  of  one  mill  of  the  taxable  property  of  the  state  as 
determined  by  the  last  preceding  assessment." 

Thus  the  possible  burden  per  year  for  the  new  activity  was 
restrained  to  about  $500,000,  according  to  existing  conditions, 
with  progressive  probabilities  which,  in  time,  might  reach  a 
much  larger  amount. 

In  due  course,  a  substitute  was  proposed  which  was  not  en- 
tered on  the  Senate  Journal.     S.  J.  1049. 

Later,  a  second  substitute  was  proposed.  S.  J.  1119.  It 
was  not  entered  on  the  journal. 

The  second  substitute  was  adopted.  S.  J.  1134.  It  was 
not,  at  any  time,  entered  upon  the  journal  of  eirtier  house  in 
extenso  or  by  title. 

After  adoption  of  such  substitute,  substitute  No.  1  was 
withdrawn  and  the  resolution  was  passed  without  journal  en- 
try as  to  its  final  form.     S.  J.  1134. 

The  action  of  the  Senate  was,  in  due  course,  reported  to  the 
Assembly  and  the  resoliition  was  entered  on  the  journal  by  its 
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number  and  origin  without  any  indication  of  its  import. 
A.  J.  1298. 

Later,  without  reference  to  any  committee,  the  Senate  res- 
olution was  concurred  in ;  no  journal  entry  being  made  other 
than  of  the  vote,  except  this :  " Jt.  Res.  No.  43  S.,  providing 
for  an  amendment  to  Section  10  of  Art.  VIII  of  the  Consti- 
tution relating  to  internal  improvements." 

At  the  legislative  session  of  1909,  an  attempt  was  made  to 
submit  the  proposition  of  1907  in  the  Senate  by  Joint  Resolu- 
tion 33  S.,  and  in  the  Assembly  by  Joint  Resolution  38  A. 

The  resolution  as  entered  on  the  Senate  Journal  purports 
to  embody  the  action  of  the  previous  session  and  includes 
sec.  10  of  art.  VIII  as  it  would  appear  if  amended  as  pro- 
posed. It  omitted  the  earlier  change  relating  to  highways, 
making  a  very  different  proposal  than  that  of  the  previous 
session. 

In  due  course,  Joint  Resolution  33  S.  came  before  the  Sen- 
ate for  action  upon  a  substitute  which  was  adopted,  and  in  its 
new  form  the  resolution  was  passed.     S.  J.  731, 

What  the  nature  of  the  substitute  was  is  not  disclosed  by 
the  journal.  The  only  reference  to  the  matter  after  the  res- 
olution was  introduced,  is  by  number.  The  actual  title,  from 
first  to  last,  is  this:  *'A  joint  resolution  purporting  to  amend 
the  constitution,  permitting  the  state  to  appropriate  money 
in  excess  of  $100,000  for  the  purpose  of  acquiring  and  de- 
veloping water  powers  and  forests  of  the  state."  Quite  dif- 
ferent, as  will  be  seen,  from  the  resolution  as  introduced  at 
the  1907  session. 

In  due  course,  the  Senate  resolution  was  received  by  the 
Assembly,  but  no  journal  entry  was  made  indicating  its  pur- 
port. A.  J.  842.  After  the  several  steps  had  been  taken 
without  any  more  expressive  journal  entry,  the  resolution  was 
ordered  **held  at  the  clerk's  desk  for  reference  to  the  special 
committee  on  waterways  to  be  appointed."    A.  J.  1009.    Such 
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committee  was  in  oantemplation,  as  what  follows  will  indi- 
cate. The  clerk's  indorsements  on  the  resolution  agree  with 
the  journal  entries.  The  last  is  this:  "Referred  to  special 
committee  to  be  appointed  by  the  speaker  for  the  special  ses- 
sion." 

May  1,  1909,  a  joint  resolution  was  adopted  providing  for 
a  committee  to  consider  several  matters  and  report  at  a  special 
session  which  was  in  contemplation.  In  general  scope,  they 
included  the  subject  of  Joint  Resolution  33  S.  and  Joint  Res- 
olution 38  A.  Both  were  referred  accordingly.  The  com- 
mittee was  not  appointed.  The  contemplated  session  did  not 
occur.     Thus  both  the  resolutions  dropped  out  of  sight. 

In  anticipation  of  the  adoption  of  Joint  Resolution  33  S., 
Bill  553  S.  was  introduced,  providing,  as  usual,  for  submis- 
sion of  the  proposed  amendment  to  a  vote  of  the  electors.  The 
bill  erroneously  recited  that  the  proposal  had  already  been 
agreed  to  by  the  Senate  and  Assembly.  It  was  passed  in  the 
Senate  May  25, 1909,  and  concurred  in  by  the  Assembly  June 
9,  1909.  There  was  no  yea  and  nay  vote  nor  record  showing 
by  what  vote  the  matter  was  passed  in  either  house.  In  due 
course,  it  became  ch.  514,  Laws  of  1909. 

It  is  thought  that  no  discussion  is  necessary  for  the  purpose 
of  demonstrating  that  the  facts  detailed  come  far  short  of  sat- 
isfying the  requirement  of  sec.  1,  art  XII,  of  the  constitu- 
tion conferring  upon  the  legislature  the  ministerial  power  to 
formulate  proposed  amendments  to  the  constitution.  The  pro- 
posal, as  agreed  to,  at  the  first  session  was  not,  in  any  sense, 
entered  on  the  journals  of  the  two  houses.  At  the  second  ses- 
sion it  was  not  entered  on  the  Senate  Journal  nor  on  the  As- 
sembly Journal,  nor  was  it  agreed  to  by  the  Assembly.  Such 
journal  entries,  at  the  second  session,  thou^  advisable,  were 
not  vital,  as  held  in  State  ex  rel.  Postel  v.  Marcus,  post, 
p.  354,  152  N.  W.  419. 

The  failure  by  the  Assembly  to  concur  in  the  Senate  res- 
olution was  not,  by  any  means,  cured  by  its  concurring  in 
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I 

Bill  553  S.  That  did  not  purport  to  pass  on  the  resolution* 
It  proceeded  regardless  of  the  condition  thereof.  The  fact 
that  it  was  not  passed  by  a  recorded  yea  and  nay  vote  in  either 
house,  of  itself,  leaves  no  fair  basis,  from  any  viewpoint,  for 
holding  that  it  supplies  the  place  of  an  express  approval  of 
the  proposal  to  amend. 

Testing  the  foregoing  by  State  ex  rel.  Hudd  v.  Timme,  54 
Wis.  318,  11  N.  W.  785,  "No  amendments  can  be  made  un- 
der this  section  without  a  compliance  with  all  its  provisions 
both  in  the  passage  in  the  l^islature  and  the  submission  to 
the  people,''  fatal  infirmity  is  easily  seen. 

If  all  else  could  be  successfully  passed  by  in  this  case,  the 
fact  that  the  proposal  was  not  passed  upon,  at  all,  in  the  As- 
sembly at  the  session  of  1909  would  be  insurmountable*  Such 
an  effort,  as  in  the  case  heretofore  decided,  to  be  efficient  must 
be  characterized,  among  other  things,  by  these  circumstances : 

The  proposal  must  be  acted  upon  favorably  by  a  majority 
of  the  members  elected  to  each  house,  evidenced  by  a  recorded 
yea  and  nay  vota 

If  agreed  to  at  the  first  session,  it  must  be  entered,  aub- 
stantially,  upon  the  journals  of  each  of  the  two  houses,  as  in- 
dicated in  the  final  decision  in  the  Mar  cits  Case.  At  the  next 
session  of  the  legislature  each  of  the  two  houses  must  agree 
to  the  precise  proposal  agreed  to  at  the  previous  session,  and 
that  must  be  evidenced  by  a  recorded  yea  and  nay  vote  in 
each  house. 

We  may  well  add  that.  Senate  resolution  33  aforesaid,  was 
not  published  as  having  been  agreed  to.  How  it  came  about 
does  not  appear;  but  the  fact  is  that  Assembly  resolution  38 
was  published,  which  never  passed  out  of  the  Assembly  and 
was  referred,  as  before  indicated.  The  executive  officers  of 
the  state  have,  in  several  ways,  treated  the  proposed  amend- 
ment as  not  adopted.  It  was  not  published  in  the  laws  of 
1909.  The  legislature  of  1911,  inferentially,  declared  the 
previous  proceedings  void  by  commencing  anew  to  change  the 
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constitution  substantially  as  before.  Laws  of  1911,  p.  1386. 
The  legislature  of  1913,  likewise  passed  upon  the  matter  by 
making  a  third  attempt  to  so  amend  the  constitution.  Laws 
of  1913,  p.  1120. 

Therefore  it  is  considered  that  the  second  proviso  to  sec  10 
of  art.  VIII  of  the  constitution,  as  printed  in  the  official  pub- 
lication, is  no  part  thereof  and  does  not  furnish  any  support 
for  the  proceedings  called  in  question  in  this  case.  So  far  as 
such  proceedings  and  others  concerning  the  administrative 
acts  of  acquiring  and  using  lands  for  the  development  of  for- 
ests and  water  powers  and  legislation  in  respect  thereto  are 
within  the  constitutional  scope  of  "works  of  internal  improve- 
ment," they  must  be  declared  void. 

We  think  proper  to  remark  as  of  public  interest,  that  it  is 
a  mistake  to  suppose  the  judicial  disapproval  of  a  legislative 
effort  to  propose  a  constitutional  amendment  to  the  people,  is 
based  on  what  is  conmionly  termed  in  legal  matters  "techni- 
calities." It  is  very  far  therefrom.  Those  who  assume  to 
teach  on  this  subject  should  be  very  careful  not  to  inculcate 
false  notions  in  respect  to  such  an  important  matter.  To 
characterize  the  point  that  there  has  been  a  failure  to  do  a 
thing  which  the  people  made  a  condition  precedent  to  ef- 
ficiency of  the  particular  activity  of  amending  the  constitu- 
tion, a  technicality,  shows  want  of  appreciation  of  the  very 
basic  features  of  a  constitutional  system  and,  unwittingly, 
breeds  disrespect  for  such  a  system,  if  not  for  law  in  general. 
The  court  does  not  accord  any  dignity  to  mere  technical  ac- 
curacy in  respect  to  nonessentials,  and  none  in  any  situation 
unless  required  by  mandate  of  written  law.  But  the  court  is 
in  duty  bound  to  decide  upon  what  is  technical  or  directory, 
and  what  is  substantial  and  mandatory.  What  the  people  in 
creating  our  form  of  government  made  material,  no  one  has  a 
right  to  say  is  not,  or  is  technical,  in  the  common  acceptation 
of  that  term  as  being  mere  matter  of  form.     The  court  can- 
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not  so  invade  the  sovereign  command  unless  its  trusted  in- 
strumentalities violate  the  solemn  obligations  to  which  they 
are  pledged  by  their  oaths  of  office. 

IL 

Is  the  indebtedness  created  for  purchase  of  land  for  re- 
forestation and  water-power  purposes  within  the  constitu- 
tional prohibition  contained  in  sec.  4,  art.  VIII,  of  the  con- 
stitution, providing  that  "The  state  shall  never  contract  any 
public  debt  except  in  the  cases  and  manner  herein  provided"  t 

Little  time  need  be  spent  in  answering  that  question.  For 
the  purpose  thereof  we  will  assume  for  now,  without  decid- 
ing, that  the  state  forester  has  authority  to  sign  the  corporate 
name  of  the  "State  of  Wisconsin,"  by  himself,  as  its  author- 
ized officer. 

The  obligations  to  pay  for  the  contract  lands  may  be,  at 
this  point,  considered,  apart  from  the  evidence  of  it.  If  any 
authority  existed  to  purchase  land,  obviously,  the  agreement 
to  paj  in  consideration  of  the  agreement  to  sell,  which  char- 
acterized all  the  actions  of  the  state  forester  in  the  purchase 
of  land,  created  indebtedness. 

There  is  nothing  particularly  technical  about  the  meaning 
of  the  word  "debt"  as  used  in  the  constitution.  It  includes 
all  absolute  obligations  to  pay  money,  or  its  equivalent,  from 
funds  to  be  provided,  as  distinguished  from  money  presently 
available  or  in  process  of  collection  and  so  treatable  as  in 
hand.  Earles  v.  Wells,  94  Wis.  285,  68  N.  W.  964;  Boon 
Tp.  V.  Cummins  U2  U.  S.  366,  376,  12  Sup.  Ct.  320. 

There  was  an  unqualified  promise  to  pay  in  all  the  land 
purchase  transactions.  The  character  of  each  was  the  same 
as  that  of  any  ordinary  binding  promise  to  pay  in  considera- 
tion of  a  promise  to  sell  and  convey  the  agreed  equivalent. 
They  were  not  grounded  on  money  presently,  or  its  equiva- 
lent, available  for  their  discharge,  but  upon  anticipated  means 
to  be  derived  from  state  appropriations  running  years  into 
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the  future,  and  proceeds  derivable  from  st^te  property.  That 
the  promise  to  pay,  so  far  as  any  competency  existed,  created 
state  indebtedness,  does  not  seem  to  admit  of  a  question. 

III. 

Is  the  indebtedness,  so  called,  incurred,  within  the  excep- 
tion of  the  prohibited  competency  mentioned  in  sec  4  ? 

The  language  of  such  exception  is  very  precise  and  its 
meaning  unmistakable.  ^^The  cases  and  manner  herein  pro- 
vided" requires  us  to  find  express  authority  to  create  such  as 
that  in  question  and  to  create  it  in  the  particular  manner  at- 
tempted. The  only  purpose  specified  as  within  the  exception 
is  found  in  sees.  6  and  7  of  art  VIII  of  the  constitution,  as 
follows : 

'Tor  the  purpose  of  defraying  extraordinary  expenditures 
the  state  may  contract  public  debts  (but  such  debts  shall  never 
in  the  aggregate  exceed  one  hundred  thousand  dollars).  Every 
such  debt  shall  be  authorized  by  law,  for  some  purpose  or  pur- 
poses to  be  distinctly  specified  therein;  and  the  vote  of  the 
majority  of  all  the  members  elected  to  each  house,  to  be  taken 
by  yeas  and  nays,  shall  be  necessary  to  the  passage  of  such 
law ;  and  every  such  law  shall  provide  for  levying  an  annual 
tax  sufficient  to  pay  the  annual  interest  of  such  debt  and  the 
principal  within  five  years  from  the  passage  of  such  law,  and 
shall  specially  appropriate  the  proceeds  of  such  taxes  to  the 
payment  of  such  principal  and  interest ;  and  such  appropria- 
tion shall  not  be  repealed,  nor  the  taxes  be  postponed  or  dimin- 
ished, imtil  the  principal  and  interest  of  such  debt  shall  have 
been  wholly  paid. 

"The  legislature  may  also  borrow  money  to  repel  invasion, 
suppress  insurrection,  or  defend  the  state  in  time  of  war ;  but 
the  money  thus  raised  shall  be  applied  exclusively  to  the  ob- 
ject for  which  the  loan  was  authorized,  or  to  the  repayment 
of  the  debt  thereby  created.'' 

It  would  seem  that  little,  if  anything,  need  be  said  to  dem- 
onstrate that  the  obligations,  aggregating  some  $230,000  in 
all,  and  undischarged  to  the  extent  of  some  $130,817.35  when 
this  action  was  commenced,  answer  to  the  constitutional  mean- 
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ing  of  "public  debt"  and  do  not  answer  to  its  call  for  excep- 
tional cases  for  incurring  such  debts  or  for  manner  in  respect 
thereto.  The  particular  infirmities  are  too  clear  to  require 
being  pointed  out. 

There  was  no  option  feature  about  the  purchase  agreements, 
as  in  Burnham  v.  Milwaukee,  98  Wis.  128,  73  N.  W.  1018, 
and  Stedman  v.  Berlin,  97  Wis.  606,  73  N.  W.  67.  The  ab- 
solute liability  was  not  contingent  upon  some  future  occur- 
rence, as  in  Herman  v.  Oconto,  110  Wis.  660,  86  N.  W.  681 ; 
Vtmghn  v.  Montreal,  124  Wis.  302,  102  N.  W.  661.  Pay- 
ment was  not  made  dependable  upon  particular  funds,  as  in 
Brown  v.  Bingdal,  109  Minn.  6,  122  N.  W.  469,  nor  appro- 
priationfl  without  incurring  any  indebtedness  in  prcesenti,  as 
in  Flechten  v.  Lamberton,  69  Minn.  187,  72  N.  W.  65. 

Much  time  might  be  spent  in  reviewing  the  numerous  cases, 
brought,  by  the  industry  of  counsel,  to  our  attention.  It  may 
well  be  admitted  that  courts  have  been  quite,  and  perhaps 
too,  resourceful  in  discovering  methods  of  so  construing  the 
term  ^'debts''  and  ^'indebtedness"  as  to  restrict  the  meaning 
thereof  so  as  to  meet  the  exigencies  of  particular  cases.  The 
safest  way  is  to  cut  quite  loose  from  case  law  and  look  to  the 
fair  meaning  of  the  constitution  itself.  To  study  the  many 
judicial  sayings  and  endeavor  to  evolve  a  rule  of  unwritten 
law  therefrom  would  be  liable  to  impair  the  constitutional 
mandate  and  add  to  the  confusion  which  I  think  already  ex- 
ists. This  court,  in  the  public  utility  and  option  cases,  has 
given  as  broad  a  meaning  to  the  constitution  as  can  well  be 
accorded  thereto.  These  agreements  come  far  short  of  satis- 
fymg  the  logic  of  those  cases.  They  are  absolute  promises 
to  pay  sums  of  money,  fixed  as  to  amount,  in  prcesenti,  with 
payments  deferred  and  without  reference  to  money  in  hand 

or  equivalent. 

IV. 

Are  the  obligations,  in  form,  within  the  prohibition  of 

sec  9,  art  VIII,  of  the  constitution  providing  that  '^No 
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scrip,  certificate,  or  other  evidence  of  state  debt  whatsoever^ 
shall  be  issued  except  for  such  debts  as  are  authorized  by  the 
sixth  and  seventh  sections  of  this  article"  ? 

What  has  been  said  under  the  previous  head  sufficiently  an- 
swers this  question.  Obviously,  the  excepted  indebtedness 
for  which  evidences  may  be  issued  does  not  include  such  as 
that  in  question,  as  we  have  seen.  Given  the  premises,  that 
the  promise  to  pay  created  a  state  debt  and  that  such  debt  was 
within  the  prohibition  of  sec.  4,  aforesaid,  of  the  constitution 
and  it  follows,  logically,  and  conclusively,  that  the  written 
contracts  embodying  promises,  as  is  ordinarily  the  case,  inter 
partes,  where  there  is  mutuality  of  absolute  obligations,  are 
"evidences  of  state  debt"  in  the  constitutional  sense  of  the 
term. 

It  will  not  do  to  restrict  the  meaning  of  "evidence  of  state 
debt"  to  municipal  bonds  or  other  similar  obligations,  because^ 
impliedly,  sees.  6  and  7  refer  to  debts,  conamonly  and  well 
nigh  universally,  evidenced  by  such  obligations.  The  clause 
is  in  words  of  limitation  respecting  the  manner  in  which  the 
state  may  become  indebted.  The  prohibition  in  the  later  sec- 
tion harmonizes  with  that  in  sec  4  and  the  exceptions  in 
sees.  6  and  7,  and  is  so  phrased  as  to  leave  no  possible  room 
for  construction.  No  "evidence  of  state  debt  whatsoever"  is 
permissible  except  for  the  particular  purposes  mentioned  in 
sees.  6  and  7. 

y. 

Were  it  not  for  infirmities  in  the  land  purchase  agreements, 
assuming  for  now  that  ch.  639,  Laws  of  1911  (sec  1072 — 1, 
Stats.),  is  constitutional,  is  the  particular  agreement  which 
gave  rise  to  this  litigation, — the  Sanborn  contract  so  called, — 
one  authorized  thereby  ?  The  enactment,  in  terms,  appropri- 
ated $50,000  per  year  for  a  period  of  five  years  and  the  in- 
terest thereon  as  a  forestry  investment  fund,  authorized  the 
state  forester,  under  the  supenasion  of  the  state  board  of  for- 
estry, to  contract  for  the  purchase  of  land  as  an  addition  to 
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the  forest  reserve,  and  to  pay  therefor  out  of  the  forest  re- 
serve fund  as  moneys  became  available.     Under  this  and  other 
sections  very  broad  powers  were  attempted  to  be  given  to  the 
officer,  called  state  forester.     A  legislative  creation  removed 
from  control  of  any  of  the  constitutional  departments  of  the 
state,  by  jurisdiction  as  to  competency  of  the  active  officer  be- 
ing conferred  upon  a  minor  United  States  official  and  his 
selection,  subject  to  such  jurisdiction,  being  placed  with  a 
board,  called  the  state  board  of  forestry,  made  up  of  five  mem- 
bers, three  not  officers  of  the  state,  one  constitutional  officer, 
and  one  appointee  of  the  governor — ^was  substantially  given 
all  powers  formerly  exercised  by  the  commissioners  of  public 
lands  named  in  the  constitution — ^the  secretary  of  state,  the 
attorney  general,  and  the  state  treasurer ;  and  large  additional 
powers  were  conferred  upon  such  officer  under  the  supervision 
of  the  practically  nonoffieial  board,  no  one  except  the  attorney 
general  being  responsible  directly  to  the  people.     Such  of- 
ficer, 80  clothed  with  large  powers  was  not  required  to  be  a 
citizen  of  the  state  or  give  bonds,  as  in  ordinary  cases  to  se- 
cure fidelity  to  his  trust.     This  situation  is  not  referred  to  in 
criticism  of  the  public  policy  evinced  thereby,  but  as  throw- 
ing some  light  on  the  probability  of  whether  the  legislature 
purposed  by  the  statute  imder  consideration  to  confer  upon 
the  state  forester  the  extraordinary  authority  to  sign  the  cor- 
porate name  of  the  state  to  contracts  of  the  nature  of  those 
under  consideration.      They  might  have  run  up  to  a  very 
large  amount, — ^hundreds  of  thousands  of  dollars, — ^$250,000 
referable  to  the  particular  piece  of  legislation.    The  contracts, 
though  signed  by  the  state  of  Wisconsin,  do  not  contain  any 
personal  signature  except  that  of  the  state  forester  and  the 
president  of  the  state  university  in  his  capacity  as  chairman 
of  the  board  of  forestry. 

The  extraordinary  authority  thus  assumed  w^ould,  of  itself, 
surest  ambiguity  in  the  legislation  calHn«;  for  construction, 
if  it  were  plain  in  its  letter.     It  is  not  altogether  plain.     One 
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would  expect  to  see  authority  of  the  large  nature  suggested 
csonferred,  if  at  all,  even  upon  constitutional  officers  of  the 
state,  clothed  in  plain  unmistakable  language.  A  fortiori, 
when  conferred  upon  a  legislative  creation  the  selection  of 
which  was  practically  surrendered  to  an  outside  agency  and  a 
nonofficial  class,  not  answerable  to  the  people  and  not  under 
bonds  for  fidelity  to  the  trust. 

We  are  unable  to  find  authority,  even  in  form,  conferred 
to  make  such  contracts  as  those  in  question, — long-time  in- 
terestrbearing  absolute  obligations  to  pay.  An  investment 
fund  was  contemplated  and  payment  out  of  that  as  available, 
which  might  be  cut  off  at  any  session  of  the  l^slature.  It 
is  quite  significant  that  the  forester  by  the  terms  of  the  act 
was  to  contract  for  lands  payable  out  of  the  investment  fund 
as  available,  not  payable  in  fixed  sums  and  at  stipulated  times 
with  interest.  The  fund  was  denominated  an  investment 
fund  and  language  was  used,  showing,  unmistakably,  that  it 
was  expected  to  be  augmented  by  interest,  in  striking  con- 
trast with  the  idea  of  using  the  fund  for  payment  of  large 
sums  of  accrued  interest  on  land  purchase  obligations. 

The  question  of  whether  the  Sanborn  contract,  dated  June 
1,  1911,  in  fact,  antedated  the  act  of  1911  which  was  ap- 
proved July  11,  1911,  was  argued  at  considerable  length* 
There  are  some  reasons  for  holding  in  the  affirmative  and 
some  for  a  contrary  view.  As  we  have  already  seen,  and  shall 
see  further,  if  this  point  were  important  in  any  event,  it  is  so 
overshadowed  by  other  features  of  the  case  as  to  practically 
drop  out  of  sight.  We  will  dispose  of  the  point  on  the  as- 
sumption that  the  indebtedness  on  the  Sanborn  contract  of 
$90,076.11,  originated  after  the  act  of  1911  became  in  force, 
notwithstanding  the  conflict  as  to  dates.  Most  of  the  con- 
tracts in  number  and  also  in  amount,  if  we  consider  the  San- 
bom  contract  as  indicated,  making  up  the  entire  amount 
around  $200,000  of  indebtedness  contracted,  were  made  after 
the  act  of  1911  took  effect     Nothing  in  the  foregoing  should 
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be  taken  as  casting  any  reflection  upon  the  incumbent  of  the 
office  of  state  forester.  Nothing  which  we  have  perceived  in 
this  case  casts  the  slightest  discredit  on  him  personally.  On 
the  contrary,  there  are  many  evidences  of  most  distinguished 
devotion  to  the  legitimate  duties  he  was  employed  to  perform. 

VI. 

If  by  any  possibility  we  were  mistaken  in  our  conclusions 
up  to  this  point,  we  would  then  face  this  question :  In  making 
the  land  purchase  contracts  was  sec.  6,  art  VIII,  of  the  con- 
stitution violated  as  to  the  feature  limiting  state  indebted- 
ness to  $100,000 1 

We  see  no  way  of  escape  from  the  conclusion  that  such  ques- 
tion must  be  answered  in  the  affirmative.     The  statement  of 
facts  plainly  shows  this :  The  purchase  contracts  themselves 
far  exceeded  the  constitutional  limit.     True,  the  limit,  look- 
ing only  to  such  contracts,  was  not  reached  by  the  Sanborn 
contract,  but  the  state  was  indebted,  in  fact,  at  the  time  of 
making  the  first  contract  in  a  sum  exceeding  $2,000,000.    As 
indicated  in  the  statement,  it  was  mostly  incurred  during  the 
Civil  War  and  to  defray  cost  of  constructing  the  state  capitol 
and  hospital  for  the  insane ;  some  being  borrowed,  so  called, 
direct  from  the  trust  funds  of  the  state,  and  some  by  issuing 
obligations  in  the  shape  of  bonds  and  other  evidences  of  in- 
debtedness.    None  of  this  was,  really,  ever  paid.     The  evi- 
dences of  debt  were  taken  out  of  circulation,  so  far  as  any 
leached  that  stage,  by  the  commissioners  of  public  lands  as 
an  investment  for  trust  funds  under  legislative  authorization, 
in  form.     All  was  used  for  legitimate  state  purposes  and, 
doubtless,  the  state  is  morally  and  equitably  liable  to  make 
the  trust  fund  good,  and  it  has  done  so  up  to  date  by  paying 
interest  on  the  indebtedness  out  of  the  proceeds  of  tax  bur- 
dens, contrary  to  the  constitutional  plan.     The  state  is  liable 
to  make  good  the  misuse  the  same  as  any  trustee  is  responsi- 
ve for  money  intrusted  to  his  care.     Whether  the  state  is 
lemediably  so  liable,  does  not  matter  for  the  purposes  of  this 
Vol.  160  —  6 
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ease.  It  has  always  recognized  liability  by  maintaining  out- 
standing interest-bearing  evidences  of  debt,  made  in  due  form, 
as  between  borrower  and  lender,  and,  doubtless,  will  continue 
to  do  so  without  interference  from  any  source,  until  some  ef- 
ficient plan  shall  have  been  adopted  and  executed  for  their 
retirement.  Had  the  trustees  asserted  their  constitutional 
power  when  they  might  have  done  so,  they  could  have  pre- 
served their  trust  inviolate  in  spite  of  legislative  direction. 
Had  forces  been  seasonably  put  in  motion  to  redress  departure 
from  the  legal  course  it  would  have  been  somewhat  trouble- 
some to  them  and  their  sureties  notwithstanding  they  were  so 
morally  innocent. 

It  is  very  plain  that  the  constitution  made  the  three  con- 
stitutional officers  a  board  of  commissioners  for  the  adminis- 
tration of  the  university  and  school  lands  and  the  funds  de- 
rived therefrom.  Sec.  7,  art.  X,  Const.  That  provided  for 
the  sale  of  all  such  lands.  All,  until  within  recent  years,  as 
regards  sales  and  protection  of  lands,  was  administered  under 
such  provisions.  The  board  was  made  an  independent  entity, 
substantially  an  artificial  person  like  a  corporation,  referable 
for  its  authority  solely  to  the  fundamental  law,  except  as  to 
some  particulars,  and  not  to  the  legislature.  The  latter 
possessed  power  for  the  purpose  of  conservation  of  the  trust, 
but  no  power  to  breach  it,  or  afford  authority  to  the  constitu- 
tional board  to  do  so.  The  only  way  the  state,  if  it  were  not 
for  disability  as  to  restrictive  use  of  the  trust  fund  and  as  to 
incurring  indebtedness,  could  properly  obtain  any  part  there- 
of for  general  governmental  purposes,  is  by  creating  the  re- 
lation of  debtor  and  creditor. 

The  policy  pursued  by  the  state  during  the  distressing  con- 
ditions existing  during  the  Civil  War,  it  is  not  our  business  at 
this  late  day  to  criticise.  The  emergency  was  one  of  that 
overshadowing  character  which,  sometimes  is  supposed  to  ex- 
cuse, if  not  justify,  a  breach  of  some  feature  of  the  fundamen- 
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tal  law  for  the  purpose  of  saving  the  sovereignty  which  cre- 
ated it  But  that  does  not  militate  against  the  fact  that  some 
over  $2,000,000  of  state  certificates  of  indebtedness  held  by 
the  constitutional  board  of  trustees  of  state  trust  funds,  stand 
for  indebtedness  in  fact,  the  same  as  if  the  money  had  been 
borrowed  in  the  ordinary  way. 

The  fact  that  the  money  so  obtained  has  been  returned  to 
the  state,  principal  and  interest,  to  the  extent  of  $2,257,- 
291.74,  or  thereabouts,  does  not  change  the  situation.  It  has 
never  been  returned  to  the  trust  fund.  The  history  of  this  is 
strange,  "  'tis  passing  strange,"  but  involves  no  moral  turpi- 
tude. It  demonstrates,  however,  how  prone  the  people  are, 
imless  restrained  hy  a  strong  arm,  to  leap  over  the  very  bar- 
riers they  have  created  for  their  own  protection. 

Of  the  original  indebtedness  to  the  trust  funds,  there  stands 
the  $100,000  of  the  bonded  indebtedness  for  the  state  capitol 
and  hospital  for  the  insane,  incurred  in  1862  and  1863,  taken 
by  the  board  of  commissioners  of  the  trust  funds  as  an  invest- 
ment and  so  remaining.     That,  of  itself,  was  enough  to  ex- 
haust the  capacity  of  the  state  to  borrow  money.     Again,  the 
indebtedness  to  the  trust  fund  includes  several  hundred  thou- 
sand dollars  borrowed  by  the  state  and  used  for  general  state 
purposes.     As  indicated,  why  the  large  sums  paid  to  the  state 
to  reimburse  it  for  the  trust  fimd  depletion  were  not  returned 
thereto,  is  not  our  business.     The  fact,  though,  is  important 
here  that,  notwithstanding  payment  to  the  representatives  of 
the  state  of  $2,257,291.74,  none  of  it  reached  the  trust  funds. 
It  was  used  for  general  state  purposes  and  to  lighten  the  bur- 
den of  taxation.     Whatever  wrong  is  thus  involved  the  con- 
stitutional elective  officers  of  the  state,  legislative  and  execu- 
tive, except  the  justices  of  this  court,  have  been  to  some  ex- 
tent participants  therein  with  passive  consent  of  the  people 
and  without  moral  turpitude  and  without,  in  a  technical  sense, 
any  financial  loss  to  the  state,  assuming  that  it  obtained  value 
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received  for  its  expenditures*  But  the  real  test  of  what  is 
wrong,  in  an  ethical  sense,  does  not  rest  in  whether  there  is 
injury  nor  whether  the  transgression  is  remediable. 

As  before  indicated,  though  we  thought  it  proper  to  in- 
dulge in  the  observations  above,  we  appreciate  that  the  policy 
involved  in  the  past  of  handling  of  the  trust  funds  as  regards 
the  use  thereof  as  a  source  from  which  to  borrow  by  the  state 
is  a  matter  we  have  nothing  to  do  with  in  this  case,  except  as 
it  incidentally  throws  light  on  the  character  of  the  certificates 
of  indebtedness  we  have  discussed. 

If  this  case  so  brings  to  public  attention  such  real  character 
as  to  cause  greater  fidelity  in  the  future  to  the  great  trust  cre- 
ated by  the  constitution  and  stimulate,  to  effect,  remedial 
measures  for  the  past,  it  will  have  served  a  monumental  pur- 
pose. For  now,  suffice  it  to  say,  that  the  certificates  of  in- 
debtedness of  the  state  held  by  the  board  of  commissioners  of 
school  and  university  lands  represent  state  debts,  within  the 
meaning  of  sec  6,  art.  VIII,  of  the  constitution,  and  no  act 
of  the  legislature  can  properly  change  that  situation.  The 
school  and  university  trust  funds  are  high  above  the  compe- 
tency of  the  legislature  to  destructively  assault  them. 

VII. 

This  further  question  is  presented  as  overshadowing  all 
heretofore  treated  as  regards  the  land  purchase  agreements, 
and,  as  counsel  for  defendant  claim,  strikes  at  the  very  foun- 
dation of  the  legislative  scheme  of  which  the  law  of  1911  is 
a  part  and  is  supposed,  by  the  state  agencies,  to  specially 
authorize  such  agreements  if  no  authority  existed  before : 

Does  the  forest  reserve  scheme  provided  for  by  sec.  1072 — 1, 
Stats,  (ch.  639,  Laws  of  1911),  and  sees.  1494 — 41  to  1494 — 
62,  inclusive,  contemplate  state  participation  in  works  of  in- 
ternal improvement,  within  the  meaning  of  sec.  10,  art  VIII, 
of  the  state  constitution  ? 

To  such  extent  as  the  stated  question  must  be  answered  in 
the  affirmative^  such  scheme  must  fall  under  the  condemna- 
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tioQ  of  the  fundamental  law,  since  the  legislative  effort  to 
amend  it  failed,  as  we  have  seen. 

What  are  "works  of  internal  improvement,"  in  a  constitu- 
tional sense,  would  admit  of  differences  of  opinion  as  an  orig- 
inal proposition.  If  it  be  confined  to  the  particular  kind  of 
improvements  which  moved  the  framers  of  the  constitution  to 
make  the  broad  prohibition  a  part  of  the  fundamental  law,  it 
means  one  and  a  somewhat  narrow  thing.  If  it  was  a  prin- 
ciple the  constitution  makers  had  in  view,  and  not  particular 
activities  within  the  scope  of  such  principle,  it  means  quite 
another  and  covers  a  very  broad  field. 

It  will  be  instructive  to  look  at  the  matter  under  considera- 
tion from  the  various  viewpoints.  If  the  line  of  sight  from 
eadi  of  the  points  of  view  leads  to  the  same  result,  the  con- 
clusion which  should  be  pronounced  will  stand  upon  pretty 
solid  ground. 

The  legislative  view. 

By  attempts  to  amend  the  constitution  so  as  to  cover  the 
subject,  as  we  have  seen,  the  legislature  most  considerately, 
consistently,  and  persistently  treated  reforestation  as  involv- 
ing a  work  of  internal  improvement.  Not  only  at  one  ses- 
sion but  at  three,  it  was  so  treated.  By  two  joint  resolutions 
in  1907,  two  more  in  1909,  and  Bill  553  S.,  the  subject  was 
referred  to  as  "relating  to  internal  improvements."  The 
"appropriation  of  money  for  acquiring  and  developing  water 
powers  and  forests"  was  likewise  made  referable  thereto.  The 
final  act,  as  before  stated  under  another  head,  embodied  in 
ch.  514,  Laws  of  1909,  bears  this  title :  "An  act  to  submit  to 
the  people  an  amendment  to  section  10  of  article  8  of  the 
constitution,  relating  to  internal  improvements."  There  we 
have  the  legislative  conception  of  the  joint  resolution  which 
failed;  entitled  as  a  proposal  to  authorize  appropriation  "of 
more  than  $100,000,  for  acquiring  and  developing  water  pow- 
ers and  forests."  Referring  more  particularly  to  the  legis- 
lative construction,  the  legislature  of  1911  by  the  new  attempt 
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to  accomplish  that  which  failed  before,  labeled  the  resolution 
"To  amend  section  10  of  article  VIII  of  the  constitution,  re- 
lating to  internal  ilnprovements."  Laws  of  1911,  p.  1121. 
The  repetition  was  by  a  still  broader  proposition  bearing  the 
isaine  label  in  the  legislature  of  1913.  Laws  of  1913,  p.  1386. 
Those  efforts  "fat  four  sessions  to  embody  in  the  constitution 
authority  to  appropriate  money  for  internal  improvements  of 
the  character  specified  therein,  viz.:  "acquiring,  preserving 
and  developing  the  water  powers  and  forests  of  the  state"  as 
phrased  at  first;  "permitting  the  state  to  appropriate  money 
in  excess  of  $100,000  for  the  purpose  of  acquiring  and  de- 
veloping water  powers  and  forests  of  the  state'*  later ;  then : 
"Providing  that  the  state  may  appropriate  moneys  for  the 
purpose  of  acquiring,  preserving,  and  developing  the  water- 
power  resources  and  forests  of  the  state,"  and  lastly :  to  "reg- 
ulate or  improve  the  navigable  waters  or  streams  in  the  state, 
and  to  acquire,  preserve,  regulate  or  develop  the  water  supply, 
water  powers,  lands  and  forests  in  the  state" — ^make  about  as 
strong  a  case  respecting  the  legislative  idea  of  whether  the 
particular  activities  under  consideration  are  "works  of  inter- 
nal improvement"  as  circumstances  could  create. 

It  will  be  observed  that  the  various  phrasings  of  what  was 
in  the  legislative  mind  check  up  with  the  language  found  in 
some  parts  of  the  reforestation  scheme  and  with  the  spirit  of 
the  whole. 

True,  the  legislative  idea  does  not  settle  the  matter  at  is- 
sue. While  it  shows  the  legislative  intent,  pretty  conclu- 
sively, what  meaning  the  framers  of  the  constitution  intended 
to  convey  by  the  term  "internal  improvements"  might  be  more 
restrictive.  We  must  recognize  that  it  is  the  latter  which  is 
the  subject  for  discovery.  It  may  be  that  the  forest  reserve 
scheme,  to  some  or  much  extent,  is  legitimate,  yet  that  its 
promoters  persuaded  the  lawmakers  to  go  so  far  that  the  very 
magnitude  of  the  undertaking  as  it  developed  aroused  appre- 
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ciation  of  a  probable  constitutional  peril,  leading  to  the  stren- 
uous efforts  indicated  to  guard  against  it  by  the  fundamental 
law,  in  its  letter,  according  to  legislative  interpretation  cov- 
ering the  subject  favorably  to  the  enterprise. 

Former  judicial  view  here. 

We  note  that  counsel  for  plaintiff  recognize  that  the  words 
of  the  constitution  must  be  accorded  the  meaning  its  f  ramers 
attributed  thereto,  though  some  other  reasonable  meaning 
might  be  gathered  therefrom  if  we  were  not  thus  restricted. 
That  is  a  cardinal  rule  of  construction  which  we  will  refer 
to  on  another  branch  of  the  case. 

A  further  concession  of  counsel  we  must  accept  as  sound. 
That  is,  that  if  the  words  "internal  improvements"  are  to  have 
a  broad  general  meaning  they  must  be  held  to  include  the  use 
of  public  money  for  the  purchase  of  lands  and  the  preserva- 
tion and  development  of  water  powers  and  forests  thereon  and 
much  of  the  activities  contemplated  by  the  forestry  scheme. 
In  that  connection  it  is  confidently  suggested  that  "the  broad 
and  general  meaning  being  an  impossible  one  the  restrictive 
meaning  in  which  the  words  must,  necessarily,  have  been  used 
is  the  thing  to  be  sought  for," 

If  it  were  true  that,  "the  broad  and  general  meaning  is  an 
impossible  one,"  the  conclusion  of  counsel  would  appear  very 
plausible.  It  seems  that  taking  the  whole  of  counsel's  rea- 
soning it  is  illogical  and  the  conclusion  a  n(yfi  sequitur.  If 
the  premise  in  the  latter  part  were  accepted  as  a  verity,  the 
conclusion  would  be  quite  clearly  correct.  But  what  right 
have  we  to  assume  that  "the  broad  general  meaning  is  im- 
possible ?"  If  that  be  correct,  or  if  the  words  must  "neces- 
sarily have  been  used  in  the  restricted  sense"  of  referring  to 
some  particular  species  of  "internal  improvements"  instead 
of  to  declare  a  principle  of  general  application,  then  this 
court  must  have  made  a  serious  mistake  in  the  line  of  logic 
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adopted  and  the  conclusion  reached  in  State  ex  rel,  Jones  v. 
Froehlichj  115  Wis.  32,  91  N.  W.  115,  and  other  courts  have 
made  a  like  mistake  as  we  shall  see. 

The  case  to  which  we  refer  did  not  escape  the  attention  of 
counsel.  But  it  seems  they  did  not  get  the  right  idea  out  of 
it.  It  did  not  deal  with  any  such  internal  improvements  as 
^'channels  of  trade  and  commerce"  which  is  thought  to  be  the 
restrictive  meaning  of  the  term  "internal  improvements"  now 
contended  for.  It  applied  the  "broad  general  meaning"  which 
is  now  said  to  be  "impossible"  to  include  the  particular  enter- 
prise. It  was  conceded  that  the  particular  matters  were  what 
had  challenged  the  attention  of  the  members  of  the  constitu- 
tional convention  and  that  the  question  was  whether  their 
view  was  thus  restricted  in  guarding  against  dangers  to  the 
prospective  new  state.  We  cannot  do  better  now  than  to  adopt 
the  course  of  reasoning  which  then  led  to  a  unanimous  con- 
clusion. That  conclusion  must  be  followed  now  or  be  over- 
ruled. The  fact,  if  it  be  a  fact,  that  such  result  will  or  may 
lead  to  some  embarrassment  in  respect  to  other  enterprises 
which  the  state  has  entered  upon  at  public  expense,  can  make 
no  difference.  The  constitution  must  be  upheld  at  all  haz- 
ards until  the  people  who  made  it  see  fit  to  change  it  It  is 
not  likely  that  they  would  sanction  large  general  taxation 
which  cannot,  in  the  very  nature  of  things,  come  home  to 
them,  individually,  if  they  had  an  opportunity  to  pass  on  the 
matter  directly.  A  constitution  would  be  of  little  protection 
to  the  people  against  their  representatives  who  might  for  a 
time  lose  sight  of  the  wise  limitations  of  the  fundamental  law, 
if  the  very  result  of  the  infraction  could  be  successfully  held 
up  to  intimidate  those  who  are  charged  with  the  duty  of  rec- 
tifying the  mischief. 

The  calamities  which  had  befallen  the  people  of  neighbor- 
ing and  near-by  states  from  the  creation  of  debts  and  burdens 
of  taxation  for  "works  of  internal  improvement,"  had  made  a 
deep  impression  upon  the  people  of  the  territory  before  the 
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selection  of  delegates  to  formulate  a  constitution  for  the  pros- 
pective new  state.  How  to  avoid  the  mischiefs  which  had  so 
befallen  the  people  of  other  conmiunities  was  regarded  as  one 
of  the  greatest  problems  to  be  fiolved.  The  difficulties  to  be 
overcome  and  Ihe  fears  that  they  might  not  be  successfully 
met,  constituted  a  powerful  deterrent  to  the  formation  of  a 
new  government  and  surrender  of  the  advantages  of  the  ter- 
ritorial organization.  No  halfway  work  would  satisfy,  as  will 
be  seen,  so  as  to  insure  adoption  of  the  work  of  the  convention 
by  the  people.  That  was  well  understood.  Imbued  with  that 
sentiment,  the  constitutional  convention  of  1846  approached 
consideration  of  the  subject  A  committee  was  appointed 
upon  the  particular  matter.  From  the  beginning  to  the  end, 
there  was  no  lessening  of  the  determination  to  encompass  the 
matter  in  hand  eflFectually  if  possible.  The  committee's  re- 
port was  one  of  the  first  to  come  before  the  convention.  It 
was  as  follows : 

"Internal  improvements  shall  forever  be  encouraged  by  the 
government  of  this  state.  But  the  legislature  shall,  in  no 
case,  create  or  incur  a  state  debt  for  that  object,  without  at 
the  same  time  providing  means  for  payment  of  interest  there- 
of and  final  liquidation  of  the  same." 

That  proved  very  unsatisfactory.  Methods  of  strengthen* 
ing  the  prohibition  were  suggested  and  on  motion  of  Hon. 
E.  G.  Ryan  the  whole  matter  was  referred  to  a  special  com- 
mittee of  seven.  He  was  made  its  chairman.  In  due  course, 
the  committee  reported  this : 

"Section  1.  The  state  shall  encourage  internal  improve- 
ments by  individuals,  associations  and  corporations,  but  shall 
not  carry  on,  or  be  a  party  to  carrying  on,  any  work  of  inter- 
nal improvement,  except  in  cases  authorized  by  the  second 
section  of  this  article." 

"Section  2.  When  grants  of  land  or  other  property  shall 
have  been  made  to  the  state,  specially  dedicated  by  the  grant 
to  particular  works  of  internal  improvement,  the  state  may 
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carry  on  such  particular  works,  and  shall  devote  thereto  the 
avails  of  such  grants  so  dedicated  thereto ;  but  shall  in  no  case 
pledge  the  faith  or  credit  of  the  state  or  incur  any  debt  or 
liability  for  such  works  of  internal  improvement." 

"Section  3.  All  lands  which  come  to  the  state  by  forfeiture 
or  escheat,  or  by  grant,  where  the  grant  does  not  specially 
dedicate  the  same  to  any  other  object,  shall  be  held  by  the 
state  as  part  of  the  state  school  fund,  under  the  same  trusts, 
reservations  and  restrictions  as  are  provided  in  this  constitu- 
tion in  regard  to  school  lands  proper." 

We  shall  later  recur  to  this  last  and  very  significant  section 
on  another  branch  of  the  case. 

The  unqualified,  unmistakable  character  of  the  effort  of 
the  Ryan  committee  is  about  what  one  would  naturally  expect 
to  come  from  the  hands  of  its  distinguished  head.  It  left  no 
room  for  construction,  as  was  doubtless  thought  The  refer- 
ence thereto  in  the  second  convention,  is  convincing  evidence 
of  that  What  was  aimed  at  was  the  declaration  of  a  prin- 
ciple as  broad  as  plain  English  words  could  make  it  The 
recommendation  without  change  became  a  part  of  the  pro- 
posed constitution. 

The  only  possible  weakness  in  the  proposal  thus  submitted 
to  the  people  was  the  pledge  of  state  encouragement  of  inter- 
nal improvements.  The  fear  was  that  through  such  avenue 
some  way  would  be  found  to  use  state  revenues  and  state  prop- 
erty for  other  than  ordinary  state  purposes.  However,  the 
proposal  was,  in  general,  approved  though  the  constitution  as 
a  whole  was  disapproved  and,  of  course,  the  particular  pro- 
posal went  with  the  rest;  though  it  furnished  the  model  for 
guidance  in  the  second  convention. 

There  was  still  a  deep-seated  fear  that  insecurity  lurked  in 
the  move  to  form  a  new  government  and  the  people  demanded 
to  be  convinced  of  the  contrary  and  to  that  task  the  second 
convention  bent  all  its  energies,  proceeding  by  the  light  of  the 
former  experience.  The  favor  with  which  the  particular 
clause  was  received  before  was  referred  to  in  the  convention, 
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frequently,  and  was  given  much  significance  by  this  court  in 
Side  ex  rel.  Jones  v.  Froehlich,  115  Wis.  32,  91  N.  W.  115, 
as  indicating,  pretty  clearly,  that  the  principle  of  exclusive 
individual  and  local  communal  instead  of  state  enterprise  was 
the  thing  the  f  ramers  of  the  constitution  had  in  mind  and  not* 
any  particular  class  of  internal  improvements. 

Speaking  of  the  history  of  the  subject  in  the  second  con- 
vention this  court  before  said : 

"In  the  convention  of  1847  •  .  •  the  clause  from  the  former 
which  directed  encouragement  of  internal  improvements  by 
private  enterprise  was  at  first  reported  but  afterwards  dropped 
out,  and  that  prohibiting  the  incurring  of  any  indebtedness 
therefor  was  inserted.  The  debates  make  entirely  clear,  how- 
ever, that  the  choice  made  was  between  the  policy  of  permit- 
ting governmental  construction  of  'internal  improvements,' 
and  that  of  leaving  them  to  come  by  private  enterprise.  The 
same  choice  was  obvious  in  Michigan,  when  in  1860  the  peo- 
ple reversed  the  policy  commanded  by  the  constitution  of 
1835,  and  adopted  a  prohibitory  section  substantially  like  our 
own.  .  •  . 

"There  cannot  be  doubt  that  this  quarter  century  of  vehe- 
ment discussion  had  produced  a  fairly  definite  conception  of 
what  had  come  to  be  designated  'internal  improvements,' 
which  either  the  government  was  to  undertake,  or  was  to  leave 
to  private  enterprise,  according  as  one  policy  or  the  other  pre- 
vailed. We  think  it  clear  that  such  conception  included  those 
things  which  ordinarily  might,  in  human  experience,  be  ex- 
pected to  be  undertaken  for  profit  or  benefit  to  the  property 
interests  of  private  promoters,  as  distinguished  from  those 
other  things  which  primarily  and  preponderantly  facilitate 
the  essential  functions  of  government  Of  course,  this  line 
of  classification  does  not  exclude  possibility  that  the  dominant 
characteristics  of  one  class  may  be  present  in  illustrations  of 
the  other.  A  toll-earning  canal  which  gathers  spreading  water 
within  its  banks  may  promote  public  health,  as  also  may  a 
drainage  system  undertaken  for  improvement  of  the  lands  of 
those  who  construct  it.  Improvement  of  the  grounds  of  a 
state  institution  may  improve  access  to,  and  enhance  the  value 
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of,  private  property.  But  in  each  case  the  dominant  purpose 
is  obvious,  and  therefore  the  classification  along  the  line  of 
distinction  above  stated."  State  ex  reL  Jones  v.  Froehlich, 
115  Wis.  32,  38,  91  N.  W.  116. 

The  idea  that  the  constitutional  conception  of  the  term 
"works  of  internal  improvement"  was  restrictive  in  character, 
and  included  only  avenues  of  travel  and  commerce  upon  which 
the  calamitous  expenditure  of  public  state  money  had  been 
made  elsewhere,  and  so  had  imperiled  the  welfare  of  the  older 
states,  was  repudiated  in  the  light  of  the  times  in  which  the 
constitution  was  framed,  the  proceedings  in  respect  thereto, 
and  authority  elsewhere  to  which  we  will  specially  refer. 

The  following  were  pointed  to  as  illustrating  the  broad 
character  of  the  term  under  discussion:  Dredging  sand  flats 
from  .a  river ;  deepening  and  straightening  a  river ;  construct- 
ing a  street  railway ;  telephone  and  telegraph  lines ;  irrigation 
reservoirs,  roads,  highways,  bridges,  ferries,  streets,  sidewalks, 
pavements,  wharves,  levees,  drains,  waterworks,  improvement 
of  Fox  river  have  been  held  to  be  internal  improvements.  It 
was  said  that,  whether  a  particular  enterprise  answers  to  the 
call  for  a  public  purpose,  is  not  the  test  of  whether  it  is  outr 
side  the  constitutional  prohibition ;  that  many  matters  so  an- 
swer and  on  that  account  power  in  respect  to  them  may  be 
delegated  to  governmental  subdivisions  of  the  state ;  but  such 
public  enterprises  are  not  governmental  in  character  and  may 
be  undertaken  by  private  enterprise  though  having  some  meas- 
ure of  governmental  purpose,  and,  so,  are  works  of  internal 
improvement  in  a  constitutional  sense. 

The  result  was  that  the  court  held  that  an  appropriation  of 
money  for  the  purpose  of  constructing  and  strengthening  the 
levee  system  so  as  to  prevent  the  waters  of  the  Wisconsin 
river  from  escaping  from  its  banks,  is  a  "work  of  internal  im- 
provement" prohibited  by  the  constitution,  notwithstanding 
the  purpose  was  very  much  of  public  character. 

After  quoting  with  unqualified  approval  the  decision  of  the 
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Bupreme  court  of  Minnesota^  which  we  will  repeat  later,  this 
was  declared  as  the  principle  to  be  observed : 

^'In  the  light  of  the  historical  situation  surrounding  the 
framiiig  of  the  constitution,  and  the  construction,  both  prac- 
tical and  judicial,  since  given,  we  cannot  doubt  that,  prima 
facie,  levees  or  dikes  to  restrain  the  waters  of  a  navigable 
river  are  works  of  internal  improvement,  within  the  meaning 
of  the  prohibitory  section  .  .  .  and  that,  too,  whether  the 
main  purpose  be  promotion  of  navigability,  creation  of  water 
power,  or  reclamation  of  adjoining  lands.  In  any  of  these 
there  is  enough  of  pecuniary  benefit  to  warrant  belief  in  the 
possibility,  at  least,  that  they  may  be  undertaken  by  private 
enterprise  or  local  associations."  State  ex  rel.  Jones  v*  Froeh- 
Uch,  115  Wis.  32,  40,  91  N.  W.  116. 

We  note  how,  ex  industria,  the  court  attempted  to  give  the 
broadest  meaning  reasonable  to  the  particular  term,  "warrant- 
ing belief  in  the  possibility,  at  least,"  that  they  might  be  the 
subject  of  enterprise  other  than  that  of  a  state  character  at 
state  expense.  Note  also  the  emphasis  put  before  upon  the 
practical  construction  which  had  been  given  in  this  state  to 
the  constitution  for  half  a  century,  in  that  nothing  in  the 
nature  of  "works  of  internal  improvement,"  in  the  broad 
meaning  of  the  term,  had,  up  to  that  time,  been  undertaken 
^t  state  expense. 

JvMcidl  construction  elsewhere  which  this  court,  as  above 

staled,  approved. 

As  stated  in  the  Jones  Case,  Minnesota,  Michigan,  and 
some  other  states  followed  the  policy  adopted  here  and  under 
^e  same  conditions.  That  particular  fact  gives  significance 
to  the  position  of  this  court,  since  the  meaning  of  the  partic- 
ular term,  whether  broad  or  narrow,  is  governed  very  much 
V  the  characterizing  circumstances  of  its  use  at  the  start  in 
the  particular  locality  under  consideration,  as  we  have  here- 
tofore said,  approving  of  the  contention  of  counsel  for  plaintr 
iff  on  that  subject 
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The  particular  states  mentioned^  as  a  result  of  a  contest 
the  same  as  here,  even  discountenanced  state  interference  at 
state  expense  in  matters  of  internal  improvements  to  the  ex- 
tent of  pledging  all  lands  and  money  appropriated  to  the 
state  by  the  United  States  for  internal  improvements,  to  school 
purposes,  so  far  as  Congress  would  consent,  and  so  dedicated 
all  other  granted  lands  where  free  to  be  so  appropriated.  That 
was  intended  to  reach  the  swamp  lands,  as  we  shall  see  later 
in  treating  another  branch  of  the  case.  It  is  only  referred  to 
now  to  show  the  scrupulous  care  exercised  by  the  f ramers  of 
the  constitution  to  leave  no  avenue  of  escape  from  the  sweep- 
ing prohibition. 

After  the  change  in  Michigan  from  a  policy  of  state  engage- 
ment in  "works  of  internal  improvement"  which  occurred  in 
1850,  by  substituting  in  lieu  of  the  constitutional  provision 
for  state  appropriation  for  such  purposes  a  prohibition  the 
same  as  ours,  the  new  policy  was  vitalize(i,  very  greatly,  by 
the  court's  construing  it  strictly  in  favor  of  the  prohibition, 
instead  of  as  before  construing  the  grant  broadly  in  favor  of 
the  power.  That  will  be  seen  by  an  examination  of  the  fol- 
lowing: Byerson  v.  UtUy,  16  Mich.  270;  People  ex  rel.  Hvb- 
hard  v.  Township  Board,  25  Mich.  153 ;  Sparrow  v.  Commis- 
sioner, 56  Mich.  567,  23  K  W.  315 ;  Wilcox  v.  Paddock,  65 
Mich.  23,  31  N.  W.  609. 

Campbell,  J.,  in  Sparrow  v.  Commissioner,  speaking  of 
the  prohibition  said :  "The  change  is  as  broad  as  language  can 
make  it.  It  can  make  no  difference  for  what  direct  purpose 
of  public  utility  an  improvement  is  made  so  long  as  it  comes 
within  such  a  definition."  In  People  ex  rel  Hubbard  v. 
Township  Board,  supra,  it  was  said:  that  if  a  work  is  "di- 
rected, planned  and  executed  by  state  agency"  although  not 
at  state  expense  it  is  within  the  prohibition. 

The  clause  of  the  Minnesota  constitution  as  adopted  from 
here  is  as  follows :  "The  state  shall  never  contract  any  debts 
for  works  of  internal  improvement  or  be  a  party  to  carrying 
on  such  works." 
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JuRippe  V.  Becker,  66  Minn.  100, 117,  57  N.  W.  331,  the 
precise  question  we  now  have  under  consideration  was  care- 
fully considered.  As  we  have  heretofore  said  the  result  there 
was  fully  approved  here.  The  opinion  of  the  court,  written 
by  Mitchell,  J.,  is  well  abridged,  as  to  the  principle  de- 
clared, in  the  syllabus : 

"  'Works  of  internal  improvement,'  as  used  in  the  constitu- 
tion, means,  not  merely  the  construction  or  improvement  of 
ehaimels  of  trade  and  commerce,  but  any  kind  of  public  works, 
except  those  used  by  and  for  the  state  in  performance  of  its 
govenmiental  functions,  such  as  a  state  capitol,  state  univer- 
sity, penitentiaries,  reformatories,  asylums,  quarantine  build- 
ings, and  the  like,  for  the  purposes  of  education,  the  preven- 
tion of  crime,  charity,  the  preservation  of  public  health,  fur^ 
nishing  accommodations  for  the  transaction  of  public  busi- 
ness by  state  officers,  and  other  like  recognized  functions  of 
state  government*' 

The  Minnesota  court,  and  this  court  also  in  State  ex  ret 
Jones  V.  Froehlich,  supra,  said,  the  term  "works  of  internal 
improvement"  in  the  constitutional  sense,  is  far  reaching, — 
extending  far  beyond  construction  or  improvement  of  roads 
of  various  sorts,  of  canals,  improvement  of  rivers  and  other 
facilities  for  trade  and  commerce.     Said  Mitchell,  J. : 

"It  excludes  only  such  public  works  as  are  used  by  the  state 
in  carrying  on  the  affairs  of  civil  government.  .  .  .  The  far- 
i^eaching  consequences  of  restricting  this  constitutional  inhi- 
bition to  highways  for  travel  and  commerce  .  .  .  would  leave 
the  state  ...  at  liberty  ...  to  embark  in  any  and  every 
other  sort  of  enterprise,  outside  of  its  legitimate  governmen- 
tal functions,  which  might  be  deemed  of  public  benefit.  It 
wonld  admit  of  .  .  •  engaging  in  schemes  of  drainage,  irri- 
gation, developing  water  powers,  building  public  gristmills,  • 
pubUc  creameries  and  cheese  factories,  establishing  stock  yards 
and  packing  houses,  and  other  like  enterprises.  .  .  .  The  time 
was  when  the  policy  was  to  confine  the  functions  of  govern- 
ment to  the  limits  strictly  necessary  to  secure  enjoyment  of 
life,  liberty,  and  property.     The  old  Jeffersonian  maxim  was 
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that  the  country  is  governed  the  best  that  is  governed  the 
least.'' 

And  further,  in  effect :  If  the  people  desire  to  make  a  radi- 
cal change  in  the  present  constitutional  theory  of  government 
they  have  the  sovereign  authority  to  do  it ;  but  only  by  amend- 
ing their  fundamental  law.  The  present  constitution  was 
not  framed  on  anv  such  lines. 

A  more  restricted  construction  has  obtained  in  some  of  the 
Eastern  states.  Bonsai  v.  Yellott,  100  Md.  481,  60  Atl.  693^ 
But  in  the  states  of  the  Middle  West  where  the  necessity  for 
the  sweeping  restriction  was  appreciated,  as  here,  the  judicial 
construction  has  been  uniformly  with  Rippe  v.  Becker^  supra, 
with  which  State  ex  rel,  Jones  v,  Froehlich,  supra,  since  it 
was  decided,  has  been  commonly  associated.  We  may  well 
add:  Benedict  v.  New  Orleans,  115  La.  646,  39  South.  792; 
Leavenworth  Co.  v.  Miller,  7  Kan.  479,  493;  State  ex  rel. 
Coleman  v.  Kelly,  71  Kan.  811,  81  Pac.  450,  6  Am.  &  Eng. 
Ann.  Cas.  298  and  note. 

The  Minnesota  court  quoted  with  unqualified  approval  this 
view  of  the  Kansas  court  in  respect  to  the  term  under  discus- 
sion : 

"The  state  is  absolutdy  prohibited  from  engaging  in  any 
kind  of  works  of  internal  improvement.  We  will  concede 
that  this  prohibition  does  not  extend  to  the  building  of  a  state 
house,  penitentiary,  state  university  and  such  public  improve- 
ments as  are  used,  exclusively,  by  and  for  the  state  as  a  sov- 
ereign corporation ;  but  it  does  extend  to  every  other  kind  of 
public  improvements.'* 

Meamng  of  the  term  'internal  improvements'*  as  indicated  hy 
the  Journal  of  the  Constitutional  Convention. 

We  Diight  fill  pages  in  the  further  discussion  of  this  sub- 
ject and  use  only  the  material  found  in  the  Journal  of  the 
Constitutional  Convention.  No  subject  received  more  earn- 
est attention  or  was  more  emphatically  settled  in  the  manner 
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indicated  in  the  fundamental  law  as  we  find  it  It  is  thought 
best  not  to  dose  this  discussion  without  looking  at  the  matter 
more  particularly  from  the  convention  viewpoint. 

The  term  "works  of  internal  improvement"  is  open  to  con- 
struction as  evidenced  by  the  large  amount  of  judicial  labor 
which  has  been  put  upon  it.  That  is  conceded  all  the  way 
along.  Commonly,  the  debates  in  constitutional  conventions 
have  been  referred  to  for  the  purpose  of  discovering  the  full 
meaning  intended  to  be  embodied  therein.  That  was  done, 
most  significantly,  in  Stdte  ex  rel.  Coleman  v.  Kelly,  supra, 
where  the  court  deemed  it  proper  to  incorporate  into  the  opin- 
ion substantially  the  entire  convention  discussion,  covering 
many  pages.  Courts,  we  reiterate,  must  in  determining  the 
meaning  of  an  ambiguous  provision  of  law  look  to  the  condi- 
tions with  which  the  lawmakers  sought  to  deal  and  the  mis- 
chiefs they  sought  to  prevent  As  said  in  the  Kansas  case, 
in  effect,  the  rule  is  specially  adaptable  to  the  task  of  deter- 
mining the  meaning  of  the  term  under  consideration  as  the 
framers  of  the  constitution  understood  it  We  must  look  to 
the  history  of  the  subject  as  they  had  it  before  them  and  all 
the  circumstances  characterizing  their  action,  particularly  as 
appears  upon  the  journal  of  the  convention.  In  short,  we 
must  strive  by  all  means  within  our  jurisdiction  to  put  our- 
selves in  the  place  the  constitution  makers  occupied, — ^look  at 
the  situation  they  had  in  view  through  the  same  vista  they  ob- 
served it,  and  then  read  out  of  the  term  the  meaning  they 
sought  to  embody  in  it  It  is  in  that  way  that  this  court  in 
Stuie  ex  rel  Jones  v.  Froehlich,  115  Wis.  32,  91  N.  W.  115, 
and  other  courts  have  reached  the  conclusion  before  stated. 

As  indicated  by  the  cases  before  quoted  from,  particularly 
our  own,  it  was  the  principle  at  stake, — ^\\'hether  the  new  gov- 
ernment should  be  confined  to  the  ordinary  civil  affairs  or  be 
extended,  at  general  expense,  to  those  things  of  a  public  na- 
ture which  were  not  really  governmental  in  character,  which 
was  the  subject  of  the  convention  labor.  The  calamities  which 
Vol.  160  —  6 
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had  come  upon  the  other  states  were,  from  first  to  last,  held 
up  as  object  lessons  and  every  effort  made  to  let  down  the  bars 
at  any  point,  defeated.  True,  particular  improvements  were 
now  and  then  spoken  of,  but,  in  general,  they  were  used  to 
point  argument  as  to  the  principle. 

It  is  notable  that  one  of  the  most  strenuous  efforts  made  to 
break  in  upon  the  majority  idea  was  in  the  movement  to  mod- 
ify the  plan  of  the  committee  on  Education  to,  with  the  con- 
sent of  Congress,  devote  to  school  purposes  the  600,000  acres 
of  land  and  five  per  cent,  on  land  sales  granted  to  the  state  by 
the  United  States  for  the  purpose  of  internal  improvements, 
so  that  part  or  all  thereof  might,  in  any  event,  be  used  for  the 
latter  purpose.  It  was  at  this  point  that  the  opposition  to 
the  internal  improvement  idea  was  so  great  that,  by  the  funda- 
mental law,  Congress  was  requested  to  change  the  direction 
of  that  grant. 

Here,  we  may  well  say  in  passing,  the  expression  was  made 
by  Mr.  Estabrook,  who  was  chairman  of  the  committee  on  Edu- 
cation, mentioned  in  State  ex  rel.  Jones  v.  Froehlich,  supra, — 
referring  to  the  plan  for  a  large  common  school  fund,  more 
than  to  the  prohibition  of  th«  state's  engagement  in  works  of 
internal  improvement.  On  the  one  side  there  was  the  effort 
to  preserve  the  federal  grant  for  purposes  of  internal  improve- 
ment On  the  other  there  was  the  determination,  with  the 
consent  of  Congress,  to  cover  the  granted  land,  not  impressed 
with  any  obligatory  trust,  into  the  school  fund.  Mr.  Esta- 
brook, referring  to  the  strength  of  public  sentiment  in  favor 
of  the  latter  and  against  the  former,  said :  "In  the  old  consti- 
tution, the  article  in  reference  to  schools  was  the  precious 
jewel  in  the  head  of  a  toad."    Journal  of  the  Convention,  238. 

Later  on  we  wiU  have  occasion  to  again  refer  to  the  stren- 
uous contest  between  the  advocates  of  state  internal  improve- 
ment activity  and  the  common-school  leaders.  Further  on  the 
subject  now ;  one  member  of  the  convention  said :  "Every  gen- 
tleman desires  that  the  public  lands  shall  be  applied  either  to 
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purposes  of  education  or  internal  improvements."  "I  hope 
the  subjects  will  be  taken  up  together."  Convention  Jour- 
nal, 255.  In  the  same  connection  a  member  remarked :  "The 
proposition  is  to  apply  the  fund  to  the  purpose  of  internal 
improvement  and  it  is  very  proper  to  inquire  into  the  subject. 
If  there  is  any  article  in  the  old  constitution  which  was  ac- 
ceptable to  the  people,  it  was  par  excellence  that  which  ap- 
propriated this  fund  to  purposes  of  education."  Convention 
Journal,  238. 

Later  it  was  suggested  that  the  best  system  of  internal  im- 
provements was  one  of  general  education  and,  further,  that 
one  of  the  causes  which  defeated  the  first  proposed  constitu- 
tion was  that  which  left  open  the  opportunity  to  exploit  the 
large  general  grant  to  the  state  for  internal  improvements. 
It  was  thought  this  time  to  prevent  that  peril  by  diverting 
suet  fund  to  common-school  purposes,  if  Congress  would  per- 
mit. 

It  is  needless  to  say  that  the  school-fund  advocates  pre- 
vailed. In  the  contest  is  found  the  most  emphatic  condemn 
nation  of  the  idea  of  state  burden  for  internal  improvements. 
As  before  indicated,  we  shall  have  more  to  say  on  this  subject 
imder  another  head. 

Outside  the  particular  feature  of  the  contest  above  men- 
tioned, the  debates  in  the  constitutional  convention  are  very 
instructive.  Mr.  Gale  "hoped  no  one  would  attempt  to  force 
into  the  constitution  any  provision  which  would  allow  our 
state  to  plunge  into  the  gulf  of  internal  improvements  which 
had  swallowed  up  the  credit  and  prosperity  of  so  many  states. 
The  state  is  not  the  proper  party  to  carry  on  that  system. 
The  provision  in  the  constitution  prohibiting  these  works  in 
the  last  constitution  has  given  universal  satisfaction.  In  fact 
one  of  the  strongest  arguments  against  the  formation  of  a  state 
government"  was  the  danger  of  the  state  engaging  in  work  of 

•  _ 

internal  improvement.     Journal,  347. 
Opposing  a  proposition  to  modify  the  absolute  prohibition 
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SO  that  the  state  might  engage  in  a  particular  work  of  inter- 
nal improvement  upon  approval  of  a  legislative  enactment  on 
referendum  to  the  people,  Mr.  Kilboum  pointed  out  the  use- 
lessness  of  such  a  modification  because  any  sort  of  such  im* 
provement  at  state  expense,  would  be  condemned  by  the  people 
if  given  opportunity  to  vote  direct  upon  it.     Journal,  350. 

Mr.  Larrabee  considered  the  whole  matter  "one  of  princi- 
ple ;"  whether  the  state  should,  under  any  circumstances,  en- 
gage in  works  of  internal  improvement ;  whether  that  was  the 
best  way  to  secure  such  improvements,  and  not  a  question  as 
to  how  and  under  what  restrictions  the  state  should  engage  in 
them.  It  was  clear  to  his  mind  that  our  own  safety  con- 
sisted in  prohibiting  the  state,  absolutely,  from  engaging  in 
any  works  of  the  kind,  except  eo  far  as  the  agencies  of  the 
state  might  be  necessary  in  carrying  out  the  objects  of  special 
grants  or  donations  for  such  purposes. 

So  we  conclude,  as  in  Stale  ex  rel.  Jones  v.  Froehlich,  that 
it  was  the  principle,  in  a  broad  sense,  of  whether  there  should 
be  state  competency  to  incur  state  burdens  for  internal  im- 
provements, other  than  such  as  might  be  required  by  the  state 
for  state  purposes,  not  whether  there  should  be  such  compe- 
tency as  to  any  particular  species  of  such  improvements  of  a 
public  character,  which  was  dealt  with  and  decided  in  favor 
of  the  restriction.  The  really  governmental  features,  except 
such  as  belong  in  the  field  of  police  power,  were  specially 
treated  under  the  titles:  "Declaration  of  Eights,^^  "Bound- 
aries," "Suffrage,"  "Legislative,"  "Executive,"  "Administra- 
tive," "Judiciary,"  "Eminent  Domain,"  "Education,"  "Cor- 
porations," "Amendments,"  and  "Finance."  Under  the  latter 
head  provision — except  as  to  the  very  restrictive  power  as  to 
purpose  and  amount,  to  borrow  money  or  incur  public  debt — 
was  made  for  an  annual  accumulation  of  money  sufiicient  to- 
defray  the  cost,  denominated  "expenses  of  the  state,"  of  all 
legitimate  state  activities. 
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Vila. 

The  following  is  an  abridgment  of  the  forest  reserve  law  to 
which  the  concliision  reached  respecting  the  constitutional 
scope  of  "works  of  internal  improvement"  relates : 

Sec  1494 — 41  provides  for  a  board  of  forestry  consisting 
of  the  president  of  the  university,  director  of  the  state  geolog- 
ical survey,  dean  of  the  state  agricultural  department,  attor- 
ney general,  and  an  appointee  of  the  governor,  they  to  choose 
a  president  and  secretary  without  compensation  in  excess  of 
expenses. 

Sec.  1494 — 42  provides  for  a  state  forester  to  be  certified 
as  to  competency  by  the  secretary  of  the  United  States  depart- 
ment of  agriculture,  salary  to  be  $3,600  per  year  and  ex- 
penses, to  have  power  to  employ  a  clerk  at  not  to  exceed  $1,500 
per  year,  be  furnished  office  quarters  and  supplies,  and  to  act 
aa  secretary  of  the  forestry  board.  Under  supervision  of  the 
forestry  board  he  is  clothed  with  broad  jurisdiction  over  all 
forestry  matters  within  the  state.  He  is  to  collect  statistics 
as  to  forest  fire  loss,  aid  in  preventing  such  and  other  losses 
of  forest  property,  promote  forestry  in  this  state,  co-operate 
with  the  University  of  Wisconsin  in  drilling  forest  rangers, 
and  make  biennial  reports  of  the  forest  work  with  suggestions 
as  to  forest  conservation,  improvement,  and  taxation. 

Sec.  1494 — 43  withdraws  aU  state  lands  north  of  town  33 
and  possible  reversion  lands,  from  sale  and  provides  that  they 
shall  constitute  a  forest  reserve,  such,  however,  as  may  be 
found  by  the  forester  to  be  less  suitable  for  forests  than  for 
other  purposes  to  be  sold  by  the  commissioners  of  public  lands 
npon  the  forester's  recommendation  and  approval  of  the  board 
of  forestry,  such  board  to  be  competent  to  exchange  lands.  It 
empowers  the  forester,  under  supervision  of  the  board,  to 
manage  the  forest  reserve,  to  employ  necessary  assistants,  to 
institute  on  the  reserve  "conservative  lumbering,  make  and 
maintain  forest  nurseries,  plantations,  and  fire  lines,  and  ex- 
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ecute  other  silvicultural  and  protective  measures  necessary  to 
the  highest  permanent  usefulness  of  the  reserve ;"  in  such  lum- 
bering under  the  supervision  of  the  board  to  remove  and  sell, 
in  his  discretion,  forest  products  from  the  reserve.  It  also 
provides  for  his  appointment  as  special  fiscal  agent  of  the 
state  treasury  department,  and,  upon  his  giving  security,  for 
money  to  be  placed  to  his  credit  out  of  the  forest  reserve  fund 
not  to  exceed  $500  at  a  time,  for  his  use  for  temporary  labor- 
ers on  the  reserve. 

Sec.  1494 — 43a  provides  for  ascertainment  of  the  available 
water  powers  upon  the  reserve  and  report  of  the  same. 

Sec.  1494 — 44  provides  for  acceptance  of  donations  of  lands 
for  forest  reserve  purposes. 

Sec.  1494 — 45  provides  for  co-operation  by  the  forester 
with  the  federal  authorities  and  those  of  other  states  and  mu- 
nicipalities and  other  corporations  and  individuals. 

Sec  1494 — 46  provides  for  appointment  by  the  forester  of 
an  assistant  with  approval  of  the  board  at  a  salary  of  $2,000 
per  year. 

Secs»  1494 — 47  and  1494 — 47a  provide  for  fire  wardens  to 
serve  under  the  forester. 

Sees.  1494 — 48  to  1494 — 60,  inclusive,  relate  to  minor  ad- 
ministrative details. 

Sec.  1494 — 61  provides  that  all  proceeds  from  products 
of  reserve  lands,  as  far  as  the  constitution  permits,  shall  be- 
long to  the  forest  reserve  fund  and  be  used  for  purchase  of 
lands  to  be  added  to  the  forest  reserve,  and  forest  reserve  ex- 
penses. 

Sec.  1494 — 62  provides  for  an  annual  levy  of  $35,000  per 
year  for  payment  of  salaries  under  the  forest  reserve  law. 

The  following  which  do  not  appear  in  their  l(^cal  order  in 
the  statutes  should  be  considered  in  connection  with  the  fore- 
going: 

Sub.  1,  sec.  257,  provides,  as  to  swamp  lands,  a  special 
privilege  to  towns  south  of  town  34,  in  that  it  affords  to  any 
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such  town,  the  benefit  for  its  drainage  fund  of  the  use  of  all 
such  lands  for  cutting  grass  and  picking  berries.  It  also  af- 
fords these  special  privileges :  The  proceeds,  as  regards  cut- 
ting grass  and  berry-picking  privileges,  on  the  lands  in  the 
forest  reserve  counties  north  of  town  33  go  to  the  forest  re- 
serve fund,  but  the  like  proceeds  in  all  other  counties  north 
of  such  line  go  to  the  town  where  the  lands  are  situated  for 
the  benefit  of  the  town  drainage  fund. 

Secsw  1494 — 121  to  1494 — 124  appropriate  the  proceeds 
of  all  state  lands  in  Indian  reservations  to  the  forest  reserve 
fund. 

Sec.  1072 — 1  provides  $50,000  per  year  for  five  years  for 
use,  principal  and  interest,  for  purchase  of  lands  for  the  for- 
est reserve  and  for  traveling  expenses  of  a  legislative  forestry 
committee,  the  forester  with  the  approval  of  the  board  to 
possess  power  to  contract  for  the  purchase  of  such  lands  and 
pay  therefor  as  funds  become  available,  the  board  to  use  the 
power  of  eminent  domain  for  acquirement  of  land  where  nec- 
essary. 

Sec  1494 — 131  empowers  the  commissioners  of  public 
lands  to  acquire  lands  in  the  forest  reserve  territory  by  pur- 
chase at  tax  sales  and  of  counties  of  tax-title  lands  and,  upon 
request  of  the  forestry  board,  of  other  lands  all  at  the  cost  of 
appropriation  for  use  of  such  commissioners. 

Sec.  1494 — 132  gives  the  commissioners  of  public  lands 
one  year  option  to  take  any  lands  in  forest  reserve  territory 
acquired  by  any  county  upon  tax  title. 

Sec.  1494 — 133  requires  county  clerks,  upon  lands  being 
selected  under  the  foregoing,  to  deed  such  lands  to  the  state 
for  the  agreed  price,  not  exceeding  the  cost  to  the  county,  pay- 
ment to  be  made  from  the  general  fund  appropriation. 

Sec.  1494 — 134  preserves  to  former  owners  the  same  rights 
as  to  lands  acquired  as  aforesaid  as  regards  remedies  against 
private  persons,  except  no  costs  of  litigation  to  be  taxed 
against  the  state. 
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These  features  pervade  the  whole  of  the  foregoing: 

1st.  Withdrawal  of  the  lands  from  sale,  except  such  as  the 
forester  may  decide  to  be  more  suitable  for  some  other  than 
forestry  purposes. 

2d.  Devotion  of  the  lands  to  the  growing  of  forest  products, 
such  to  be  removed  for  sale  only  so  far  as  required  to  utilize 
dead  and  dying  timber,  and  to  be  leased^  in  the  discretion  of 
the  board,  upon  a  cropping  basis. 

8d.  Control  of  the  lands  by  the  forest  reserve  board  for 
forest  reserve  purposes,  the  commissioners  of  public  lands  be- 
ing subordinate  at  all  points  where  left  with  any  authority 
at  alL 

4th.  General  gainful  business  of  silviculture  and  arboricul- 
ture. 

6th.  Business  of  gainful  lumbering  operations  as  deemed 
advisable  to  realize  on  forest  crops. 

6th.  Ultimate  gainful  use,  by  lease  or  by  improvement  of 
water-power  opportunities  in  the  reserve  territory  and  on 
other  state  lands. 

7th.  Progressive  increase  of  forest  reserve  territory  by  use 
of  all  revenues  derived  from  forest  reserve  lands  and  appro- 
priation from  general  state  revenues,  except  as  required  for 
expenses  of  forest  administration  in  excess  of  special  appro- 
priation therefor,  and  except  as  to  small  amounts  to  towns. 

8th.  Care  of  the  state  lands  for  the  prevention  and  extin- 
guishment of  fires,  and  prevention  and  remedying  of  trespass- 
ing. 

9th.  Optional  appropriation  of  the  value,  in  excess  of  cost, 
of  all  tax-title  lands  owned  or  acquired  by  counties  in  forest 
reserve  territory. 

10th.  Special  privileges  conferred  on  municipalities  in  cer- 
tain territory,  not  regarding  any  rule  of  equality,  or  the  con- 
stitutional authority  of  the  commissioners  of  public  lands  or 
claims  of  the  school  fund, 

11th.  In  addition  to  the  special  appropriation  of  $250,000 
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from  the  ordinary  revenues  of  the  state,  devotes  other  sums 
annually  to  establish,  augment,  and  promote  the  forestry  busi- 
ness. 

Thus  it  will  be  seen  that  the  all-pervading  idea  of  the 
whole  forestry  scheme  is  substantial  exclusion  of  the  commis- 
sioners of  public  lands  from  control  over  such  lands,  acquire- 
ment of  a  large  forest  area  at  the  expense  of  the  trust  fund 
lands  and  general  resources  of  the  state,  handling  of  such 
lands,  including  all  the  former  swamp  lands  and  other  granted 
lands  in  a  proprietary  way,  gainful  use  by  business  operations 
suitable  to  such  an  enterprise  of  forest  reserve  lands,  with  in- 
cidental gainful  use  of  water-power  opportunities  in  such 
area,  devotion  of  such  area  to  the  acquired  use,  and  annual 
extension  of  the  business,  so  far  as  practicable,  by  use  to  that 
end  of  all  the  results  of  such  business  and  an  additional  an- 
iiual  appropriation  out  of  the  general  revenues  of  the  state. 
No  return  to  the  general  revenues  of  the  state  or  to  any  of  its 
specified  funds  is  contemplated,  or  public  benefit  in  prcesenti 
^less  it  be  in  the  nature  of  beneficial  influence  upon  climatic 
conditions;  conservation  of  the  waters  of  rivers  whose  sources 
We  iix  the  reserve  area,  regulation  of  the  flow  of  such  waters, 
pteservation  and  cultivation  of  the  animal  life  of  forests  and 
streams,  and  conservation  of  general  facilities  for  hunting, 
fishing,  and  otherwise  enjoying  life  on  wild  unsettled  lands. 

That  some  features,  at  least,  of  the  scheme  as  pictured  spell 
"carrying  on  works  of  internal  improvement*'  under  the  con- 
stitutional meaning  of  the  term,  there  can  be  no  manner  of 
doubt;  such  as  pledge  of  the  revenues  of  the  forestry  business 
to  augmentation  of  the  forest  area,  especially,  so  far  as  re- 
lates to  conservation  of  natural  waters  and  regulation  of  the 
fiow  thereof  for  climatic,  drainage,  or  water-power  purposes 
or  creating  a  game-preserve  territory  and  the  carrying  on  of 
lumber  operations,  and  permanent  removal  of  a  vast  property 
acquired  at  public  expense  from  the  field  of  opportunity  for 
any  return  to  the  taxpayers  of  the  present  or  even  of  the 
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future,  as  the  scheme  now  stands,  if  that  is  what  the  law 
jneans,  which  may  not  be  the  fact.  But,  in  any  event,  the 
legislature  has  the  field  as  regards  disposing  of  the  land  so 
far  as  not  restricted  by  the  constitution.  One  legislature  can- 
not bind  another.  If  the  legislature  of  today  buys  land  to 
keep,  permanently,  or  decides  to  devote  state  trust  lands,  per- 
manently, to  forestry  purposes,  the  next  legislature,  or  any 
other^  may  decide  otherwise,  in  its  discretion.  If  one  legis- 
lature decides  to  devote  trust  lands  to  forestry  or  any  other 
purpose  which  is  destructive  of  the  constitutional  purpose  of 
the  same  being  conserved  with  a  view  of  producing  money  for 
the  trust  fund  purpose,  that  decision  would  not  stand  the  test 
of  the  constitution,  as  we  shall  see. 

The  mere  reservation  of  the  sale  of  state  lands,  until  fur- 
ther advised,  and  augmentation  of  the  amount  thereof  by  use 
of  the  revenues  therefrom  for  the  purchase  of  adjacent  lands, 
so  far  as  not  affected  by  the  result  of  the  next  question  to  be 
treated,  and  the  care  of  lands  to  prevent  and  extinguish  fires 
and  prevent  and  remedy  trespassing,  and  control  of  the  lands 
by  a  forestry  board,  and  possibly  the  use  of  the  general  fund 
appropriations  to  purchase  other  lands  adjacent,  or  the  ac- 
quirement of  such  lands  with  a  view  of  increasing  the  value 
of  lands  presently  owned  and  of,  within  a  reasonable  time, 
reselling  the  newly  acquired  lands  and  return  of  the  cost  to 
the  general  fund  and,  perhaps  activity  to  a  still  greater  ex- 
tent,— ^may  not  be  within  the  constitutional  inhibition.  We 
incline  to  that  view  and  that  the  forestry  scheme  is  legitimate 
in  its  general  features,  as  we  shall  more  particularly  see 
later,  except  in  so  far  as  it  provides  for  lumbering  operations 
and  any  diversion  of  the  proceeds  of  the  trust  fund  land  to 
forestry  purposes  and  unconstitutional  disturbance  of  the  com- 
missioners of  public  lands  as  to  control  over  the  educational 
lands  not  having  the  cast  of  "school  lands,  proper/'  because 
of  having  been  so  dedicated  by  the  terms  of  the  grant, — in 
harmony  with  our  conclusion  upon  the  next  point  to  be  con- 
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sidered,  particularly,  the  protection  of  the  lands  from  fire, 
the  sdling  of  dead,  down,  dying,  and  mature  timber  and  de- 
riving revenue  from  the  annual,  natural  forest  products ;  all 
with  the  primary  purpose  of  conserving  the  property  so  as  to 
obtain  the  greatest  practicable  amount,  in  the  judgment  of 
those  in  authority,  of  proceeds  therefrom  for  the  constitutional 
purpose  and  v^ithout  fettering  the  lands  so  but  that  they  may 
be  offered  for  acquirement  by  private  owners  if  the  legisla- 
ture shall  see  fit. 

The  point  to  be  considered  is  of  such  vital  importance  and 
80  affects  this  one  that  the  latter  cannot  be  determined,  finally, 
V  itself.  So  we  will  rest  from  our  labor  on  this  subject  and 
go  to  the  next,  treating  it  under  another  head,  only  conclud- 
ing for  now  that  the  present  subject  must  be  answered,  in 
part,  in  favor  of  the  plaintiff. 

VIIL 

Is  it  legitimate  to  set  aside  the  trust  lands  or  proceeds  there- 
of for  a  forest  reserve,  according  to  the  legislative  plan  indi- 
cated in  the  foregoing,  in  view  of  art,  X  of  the  constitution  ? 

^Section  2.  The  proceeds  of  all  lands  that  have  been  or 
hereafter  may  be  granted  by  the  United  States  to  this  state 
for  educational  purposes  (except  the  lands  heretofore  granted 
for  the  purposes  of  a  university),  and  all  moneys  and  the  clear 
proceeds  of  all  property  that  may  accrue  to  the  state  by  for- 
feiture or  escheat,  and  all  moneys  which  may  be  paid  as  an 
equivalent  for  exemption  from  military  duty;  and  the  clear 
proceeds  of  all  fines  collected  in  the  several  counties  for  any 
hreach  of  the  penal  laws,  and  all  moneys  arising  from  any 
grant  to  the  state  where  the  purposes  of  such  grant  are  not 
specified,  and  the  five  hundred  thousand  acres  of  land  to  which 
the  state  is  entitled  by  the  provisions  of  an  act  of  Congress, 
eBtitled  'An  act  to  appropriate  the  proceeds  of  the  sales  of  the 
public  lands  and  to  grant  pre-emption  rights,'  approved  the 
fourth  day  of  September,  one  thousand  eight  hundred  and 
forty-one;  and  also  the  five  per  centum  of  the  net  proceeds  of 
the  public  lands  to  which  the  state  shall  become  entitled  on 
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her  admission  into  the  Union  (if  Congress  shall  consent  to 
such  appropriation  of  the  two  grants  last  mentioned)^  shall 
be  set  apart  as  a  separate  fund  to  be  called  ^the  school  fund,' 
the  interest  of  which  and  all  other  revenues  derived  from  the 
school  lands  shall  be  exclusively  applied  to  the  following  ob- 
jects, to  wit: 

"1.  To  the  support  and  maintenance  of  common  schools  in 
each  school  district,  and  the  purchase  of  suitable  libraries  and 
apparatus  therefor. 

"2.  The  residue  shall  be  appropriated  to  the  support  and 
maintenance  of  academies  and  normal  schools,  and  suitable 
libraries  and  apparatus  therefor," 

Sec.  6  provides  for  distribution  of  the  income  of  the  school 
fund. 

Sec.  6  provides  for  a  state  university  and  pledge  therefor 
of  the  proceeds  of  all  lands  "that  have  been  or  may  hereafter 
be  granted  by  the  United  States  to  the  state,  for"  such  purpose, 
the  same  to  constitute  a  permanent  fund,  the  interest  only  to 
be  used  for  the  support  of  such  university. 

Sec  7  makes  the  secretary  of  state,  state  treasurer,  and  at- 
torney general  a  board  of  commissioners  for  the  sale  of  the 
school  and  university  lands,  with  exclusive  power  to  adminis- 
ter the  fund  arising  therefrom. 

Sec.  8  requires  provision  to  be  made  for  the  sale  of  all 
school  and  university  lands  after  appraisal  thereof,  fixes  the 
rate  of  interest  on  deferred  payments  for  land,  empowers  the 
commissioners'  to  convey  lands  and  discharge  mortgages  as 
necessary,  to  withhold  lands  from  sale  "when  they  shall  deem 
it  expedient"  and  to  invfeSt  the  proceeds  of  the  lands  "in  such 
manner  as  the  legislature  shall  provide." 
.  The  particular  features  of  that  article  which  are  important 
are  the  pledge  of  "all  moneys  arising  from  any  grant  to  the 
state  where  the  purposes  of  such  grant  are  not  specified"  to 
the  school  fund,  the  jurisdiction  of  the  constitutional  commis- 
sioners to  invest  the  fund  arising  from  the  trust  lands,  the 
requirement  of  a  provision  for  the  sale  of  the  lands,  and  the 
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jurisdiction  of  the  commissioners  in  making  sales,  with  power 
to  withdraw  lands  from  sale  in  their  discretion. 

Thus  it  will  be  seen,  there  is  a  difference  in  the  phraseology 
as  regards  the  two  classes  of  lands, — ^those  granted  to  the  state 
for  educational  purposes,  and  those  dedicated  to  that  purpose 
when  given  to  the  state  unfettered  by  any  interfering  trust. 
The  '^proceeds  of  all"  the  former  and  "all  moneys  arising 
from  the  latter"  were  "set  aside  as  a  separate  fund  to  be  called 
'the  school  fund,'  the  interest  of  which  and  all  other  revenues 
derived  from  the  school  lands"  to  be  devoted,  exclusively,  to 
specified  purposes.  If  room  were  left  for  legislative  discre- 
tion as  regards  handling  the  second  class  none  was  left  as  to 
the  first  class,  except  subject  to  the  power  vested  in  the  com- 
missioners of  public  lands,  and  no  room  was  left  as  to  either 
dass  for  any  diversion  of  the  proceeds  of  the  first  or  the 
inoneys  arising  from  the  second  from  the  particularly  speci- 
fied purposes.  Legislative  jurisdiction  was  made  very  narrow 
as  to  the  first  class,  at  least,  as  plainly  indicated  by  the  debates 
in  the  constitutional  convention,  in  order  to  guard  against  mo- 
tives, prejudicial  to  conservation  of  the  trust  fund  lands  and 
^(Xiey  for  the  best  interest  of  the  schools  of  the  state,  par- 
tially or  wholly,  dominating  the  situation  so  as  to,  practically' 
or  wholly,  defeat  realization  of  the  great  anticipated  benefits 
to  the  school  system,  so  carefully  provided  for.  That  such 
idea  evidences  dear  conception  of  popular  control  of  things 
^ess  strongly  fenced  about  by  fundamental  law,  subsequent 
events,  especially  as  disclosed  in  this  case,  bear  witness.  It  is 
<^nceded,  as  we  understand  it,  that,  so  far  as  the  legislature 
interfered  with  control  conferred  upon  the  commissioners  of 
lands  which  were  granted  by  the  United  States  to  this  state 
for  educational  purposes,  of  which  there  was  only  a  small 
.amount,  when  the  forestry  scheme  was  constructed,  and  set 
aside  such  lands  and  the  proceeds  thereof  for  a  permanent 
forest  reserve,  it  exceeded  its  power.  It  must  be  kept  in  mind 
that,  by  the  forestry  scheme,  control  of  all  the  land  was  prac- 
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tically  taken  away  from  the  constitutional  oflScers, — school 
lands  under  specific  grant,  university  lands,  agricultural  col- 
lege lands  and  specifically  granted  normal  school  lands,  ag- 
gregating some  27,160  acres  (see  statement  for  details  of 
this),  as  well  as  240,000  or  more  acres  derived  from  the 
swamp  land  grant.  There  can  be  no  question  but  what  the 
control  and  administration  of  the  first  four  classes  of  lands  are 
vested  in  the  commissioners  of  public  lands  with  some  power 
of  regulation  as  to  disposal,  not  including  withdrawal  of  the 
lands  from  sale,  permanently,  or  at  all;  but  how  about  the 
lands  which  came  to  the  state  under  tiie  swamp  land  grant  ? 

We  should  say,  in  passing,  that  the  amount  of  land  involved 
as  shown  by  the  return,  which  was  taken  as  the  basis  for  what 
is  contained  on  the  subject  in  the  statement  at  the  head  of  this 
opinion,  was  made  up  for  the  assessment  of  1913,  and  does 
not  disclose  the  facts  as  they  existed  at  the  origin  of  the  for- 
estry scheme.  The  public  records,  statements  from  which 
have  been  made  a  part  of  the  pleadings  since  the  case  was 
submitted,  indicate  that  some  $422,000  was  derived  from 
lands  in  the  forest  reserve  territory  from  the  date  of  the  act 
of  1905  to  the  date  of  the  assessment  return.  About  $328,000 
of  that  sum  came  from  sales  of  land.  Doubtless  the  total 
amount  of  the  trust  lands  at  the  origin  of  the  forestry  scheme 
in  1903,  and  which  was  affected  thereby  and  the  later  act, 
north  of  town  33,  is  not  less  than  240,000  acres,  derived  by 
the  state  under  the  swamp  land  grant. 

The  question  is  raised  as  to  whether  those  lands  which  have 
been  carried  on  the  state  records  since  1865,  as  will  be  here- 
after shown,  as  half  drainage  and  half  school  lands,  under  the 
name  of  "normal  school  lands,"  and  the  half  of  all  other  lands 
which  the  state  derived  from  the  swamp  land  grants  are  not  as 
far  removed  from  legislative  interference  as  university  land, 
or  the  class  of  school  lands  which  were  granted  to  the  state 
expressly  for  educational  purposes. 

At  this  point  we  have,  perhaps,  reached  a  very  vital  feature 
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of  this  case.  It  has  led  to  a  study  of  the  constitutional  plan 
for  a  school  fund  and  the  administration  thereof,  as  regards 
trust  lands,  for  the  past  sixty-five  years.  The  dignity  which 
was  given  to  the  plan  in  the  constitutional  convention,  and 
the  execution  of  it  for  half  a  century  after  the  constitution 
was  adopted,  will  throw  light  on  the  fundamental  meaning  of 
the  language  of  sec.  2,  art.  X,  aforesaid — "all  moneys  derived 
from  any  grant  to  the  state  where  the  purposes  of  such  grant 
are  not  specified." 

As  we  have  seen,  substantially  the  same  language  as  that 
quoted  was  used  with  reference  to  "lands  .  .  .  granted  .  .  . 
to  the  state  for  educational  purposes."     It  was  the  money  de- 
rived from  the  lands,  regardless  of  class,  which  was  dealt 
with  in  sec.  2.     All  were  set  aside  as  a  separate  fund  to  be 
called  the  "school  fund."     Therefore,  if  the  swamp  grant 
lands,  in  part,  became,  in  due  course  of  time,  "school  lands," 
the  fundamental  protection  of  art.  X  of  the  constitution,  au- 
tomatically, was  impressed  thereon  so  as  to  prevent  legislative 
interference  therewith,  at  least  as  regards  diverting  the  money 
arising  therefrom  to  any  other  than  school  purposes,  the  same  as 
in  respect  to  what  may  be  called  "school  lands  proper."     As  to 
such,  the  legislature  cannot  withhold,  the  same  from  sale, 
since  jurisdiction  in  that  respect,  as  plainly  seen,  is  given  to 
the  commissioners  of  public  lands.     It  cannot  devote  the  same 
to  parks  or  forests  or  any  purpose  inconsistent  with  the  consti- 
tutional mandate.     State  ex  rel.  Sweet  v,  Cunningham,  88 
Wis.  81,  67  K  W.  1119,  59  K  W.  503. 

Here  is  a  case  where  the  characterizing  circumstances  of 
the  adoption  of  a  term  are  especially  helpful  in  reading  out 
of  it  the  fundamental  purpose.  Education,  and  that  of  a  na- 
ture which  reaches  the  boys  and  girls  in  every  quarter  of  the 
state, — conmoLon  school  education  and  training  for  the  profes- 
sion of  common  school  teacher,  was  one  of  the  most  cherished 
thoughts  of  the  dominating  figures  in  the  constitutional  con- 
vention.   While  the  overshadowing  need  for  that,  and  the 
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universal  verbal  advocacy  of  it  was  acknowledged,  a  general 
apathy  at  the  source  of  vitalizing  the  wish,  the  taxpayers,  was 
freely  confessed,  and  to  meet  that  it  was  proposed  to  create 
the  largest  possible  3chool  fund  which  could  be  gathered  from 
sources  other  than  public  taxation.  That,  it  was  thought,  dis- 
tributable only  upon  condition  of  local  outlay  sufficient  with 
it  for  common  school  maintenance,  would  afford  sufficient 
stimulation  in  the  matter. 

One  member  of  the  conmiittee  on  Education  said: 

"If  dependence  is  placed  entirely  or  chiefly  upon  direct 
taxation  for  the  support  of  common  schools  ...  it  will  be  a 
long  time  before  the  state  will  have  an  efficient  and  beneficial 
system  of  public  education.  I  believe  that  we  want  a  liberal 
school  fund, — and  am  prepared  to  show  our  necessities  will 
require  the  largest  fund  that  can  be  realized  from  all  the  re- 
sources of  which  we  can  avail  ourselves  for  that  object" 

Other  members  of  the  committee  spoke  with  like  urgency  of 
the  necessity  of  bringing  into  the  common  school  fund  all  that 
could  be  reached.  Before  the  committee  reported  its  plan, 
which,  in  time,  was  adopted,  it  was  anticipated,  and  the  con- 
test commenced  to  save  the  grant  to  the  state  for  internal  im- 
provements, or  some  part  of  it,  from  augmenting  the  school 
fund.  It  was  at  that  point  in  the  debates  that  Mr.  Estabrook, 
chairman  of  the  committee  on  Education,  in  the  course  of  his 
enthusiastic  advocacy  of  the  contemplated  conmiittee  plan,  to 
be  adopted  from  the  proposed  constitution  of  1846,  earnestly 
requested  the  opponents  thereof  to  restrain  themselves  from 
prematurely  pressing  their  points,  and  referred  to  the  fact 
that  the  probable  proposition  the  committee  would  present, 
met  with  general  satisfaction  before  and,  as  compared  with 
the  whole  of  which  it  formed  a  part,  it  was  like  "the  precious 
jewel  in  the  head  of  a  toad," — the  one,  if  no  other  idea,  which 
survived  the  wreck  of  the  first  structure,  emerging  from  the 
gloom  with  increasing  brightness,  to  again  appeal  to  the  con- 
vention for  approval  without  a  stain  upon  it.     An  eminent 
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member  of  the  convention,  Mr.  Kilboum,  not  a  member  of 
the  committee,  likewise  expressed  himself,  saying: 

"If  there  was  an  article  in  the  old  constitution  which  was 
acceptable  to  the  people  it  was,  par  excellence,  that  which  ap- 
propriated this  fund  [referring  to  the  internal  improvement 
grant]  to  purposes  of  education.  It  was  said  by  many  that 
if  the  old  constitution  contained  no  other  good  provision  it 
ought  to  be  adopted  for  that  alone.  I  am  in  favor  of  retain- 
ing in  substance  the  system  there  presented.  It  ought  not  to 
admit  of  a  difference  of  opinion  that  such  a  fund  so  appropri- 
ated would  be  a  public  benefit.  A  general  system  of  educa- 
tion is  the  only  system  we  can  depend  upon  for  the  preserva- 
tion of  our  liberties.  I  do  not  believe  that  the  whole  fund 
will  be  any  too  much  for  a  general  system  of  education  which 
should  provide  not  only  for  common  schools,  but  for  those  of 
a  higher  order.  At  any  rate,  it  will  require  a  very  large  sum 
to  educate  not  only  the  children  now  here  but  those  to  come 
hereafter." 

That  was  the  sentiment  which  strongly  swayed  the  conven- 
tion.   It  grew  in  intensity  after  the  committee  brought  in  its 
report,  as  consideration  of  it  progressed.     Contrasting  the 
idea  of  internal  improvements  with  the  opportunity  for  all  the 
children  of  the  state  to  acquire  a  common  school  education,  it 
was  pictured  as  the  best  system  of  internal  improvements  that 
the  ingenuity  of  man  could  design  or  his  resources  execute. 
Every  effort  to  weaken  the  committee  plan  signally  failed. 
Here  is  the  very  significant  circumstance,  which  cannot  well  be 
referred  to  too  often,  that  after  laying  hold  of,  for  the  school 
fund,  as  strongly  as  possible  the  large  donation  from  the 
United  States  for  works  of  internal  improvement  and  all  other 
known  sources  of  augmenting  such  fund,  the  idea  of  the  Ryan 
committee,  incorporated  into  the  article  on  internal  improve- 
ments, phrased  so  as  to  sweep  in  all  possibilities,  present  and 
future,  was  made  a  part  of  the  educational  plan  to  the  end 
that  nothing  should   escape.     The   language  was   changed, 
somewhat,  for  brevity,   at  the  expense   of  emphasis.     The 
Vol.  160  —  7 
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thought  of  the  convention  can  most  clearly  be  seen  by  refer- 
ring back  to  the  language  of  the  Ryan  committee,  which,  it  is 
clear,  was  intended  to  be  adopted  in  effect: 

''All  lands  which  shall  come  to  the  state  .  •  .  by  grant 
where  the  grant  does  not  specifically  dedicate  the  same  to  any 
other  purpose,  shall  be  held  by  the  state  as  a  part  of  the  state 
school  fund,  under  the  same  trusts,  reservations  and  restric- 
tions as  are  provided  in  this  constitution  in  regard  to  school 
lands  proper." 

That  seems  very  plain.  Higher  education  was  only  inci- 
dentally spoken  of  in  the  convention.  The  secondary  idea  of 
the  educational  system  was  library  facilities,  and  normal 
schools  to  provide  professional  common  school  teachers,  as  in- 
dicated by  sub.  1  and  2,  sec.  2,  art.  X,  of  the  constitution. 

The  words  "all  moneys  arising  from  any  grant"  must  be 
read  in  connection  with  the  previous  words  relating  to  grants 
expressly  impressed  with  an  educational  purpose,  '^all  lands 
that  may  have  been  or  hereafter  may  be  granted,"  etc.  There 
was  no  existing  grant  not  so  impressed,  but,  evidently,  such 
were  expected.  There  had  been  agitation  to  that  effect,  as 
history  shows.  Both  expressions  referred  to  form  parts  of 
one  harmonious  system  to  effectuate  a  single  purpose,  to  lay 
hold  of,  as  was  said,  time  and  again,  in  terms  or  effect,  all 
possible  sources  that  would  aid  in  realizing,  in  fact,  the  large 
common  school  fund  which  existed  in  conception.  That  the 
particular  language  was  a  dragnet  instrumentality  to  cover 
any  possibility  in  prcesenti,  and  probability  or  possibility  of 
the  future,  is  supported  by  sound  reason. 

We  have  thus  devoted  considerable  space  in  bringing  into 
light  the  vista  through  which  we  should  look  to  the  point  of 
formulation  of  the  term,  ''all  moneys  arising  from  any  grant 
to  the  state  where  the  purposes  of  such  grant  are  not  speci- 
fied." We  repeat  that  it  was  a  dragnet  proviso,  thrown  out 
to  cover  present  and  future  and  gathered  in  all  coming  within 
its  scope. 

No  apology  seems  necessary,  under  the  circumstances,  for 
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going  into  this  subject  with  the  greatest  possible  thorough- 
ness.   The  stake,  as  to  the  children,  present  and  future,  is  of 
very  great  magnitude.     If  the  claims  on  the  part  of  defend- 
ant are  sound,  notwithstanding  the  great  wisdom  of  the  fram- 
ers  of  the  constitution  to  efficiently  provide  for  common  school 
education,  the  great  object  in  view,  so  far  as  relates  to  the 
school  fund,  has  been  practically  lost  sight  of  or  ignored. 
With  a  high  sense  of  duty  to  administer,  to  the  best  of  their 
ability,  the  obligations  of  a  great  public  trust,  and  to  aid  in 
remedying,  so  far  as  practicable,  the  mistakes  of  the  past,  if 
any  there  be,  the  present  commissioners  of  the  public  lands, 
under  advice  of  the  attorney  general,  have  exercised  the  most 
distinguished  industry  in  trying  to  bring  into  the  record  in 
this  case  all  the  evidence  in  their  offices,  or  within  their  reach, 
which  might  aid  the  court  in  vindicating  the  real  right  as  to 
the  numerous  questions  presented — particularly,  evidence  of 
the  past  handling  of  the  public  lands  and  the  disposition  of 
the  proceeds  thereof.     We  may  justly  say  here  that,  while  the 
attorney  general  permitted  the  use  of  his  official  position  to 
enable  the  state  to  move,  adversary  in  form,  to  compel  the  ad- 
ministration of  the  forestry  laws  as  they  appear  upon  the 
statute  books,  and  has,  with  fidelity,  officially  represented  that 
side  of  the  litigation,  he  has  shown  the  most  commendable 
appreciation  that,  as  an  aid  of  the  court  in  the  administra- 
tion of  justice  mere  personal  success  from  a  partisan  stand- 
point is  nothing  as  compared  to  vindication  of  the  right,  and, 
so,  has  endeavored  to  bring  all  to  the  attention  of  the  court, 
regardless  of  which  side  it  might  favor.     The  result  is  that 
many  matters  with  reference  to  handling  of  the  public  lands 
and  funds,  which  did  not  originally  appear  in  the  complaint 
and  answer,  have  been  added  thereto,  voluntarily,  enabling  us 
to  refer  to  the  same  without  depending  upon  whether  we 
might  properly  do  so  because  of  their  being  matters  of  public 

record,  though  not  formally  brought  to  our  attention  in  this 
case. 

It  is  found  that  the  first  step  which  culminated  in  what  we 
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have  seen,  was  taken  in  1897,  ch.  367  of  that  year.  Thereby 
it  was  provided  that  money  derived  from  the  sale  of  public  land 
should  be  covered  into  the  general  fund,  except  when  other- 
wise disposed  of  by  constitutional  provision.  That  took  ef- 
fect May  6,  1897,  and  was  repealed  September  1,  1898,  when 
the  Statutes  of  1898  went  into  effect.  Such  is  the  situation 
because  the  law,  as  it  had  existed  from  1865,  devoting  half  of 
the  swamp  and  overflowed  laftds  to  school  fund  purposes,  was 
carried  into  the  new  revision  and  all  acts  or  parts  of  acts 
inconsistent  therewith  were  repealed. 

Notwithstanding  such  repeal,  that  appears  to  have  been 
overlooked,  and  from  the  enactment  in  1897  to  the  perfec- 
tion of  the  forestry  legislation  in  1905,  somewhere  around 
$500,000  was  carried  into  the  general  fund  from  proceeds  of 
the  trust  lands,  and,  since  then  over  $400,000  more,  derived 
from  such  lands  in  the  forest  reserve  territory,  have  been  car- 
ried into  the  forestry  fund.  It  is  safe  to  say  that  a  large,  if 
not  the  greater,  part  of  this  was  school  money,  as  the  constitu- 
tion was  understood  for  about  half  a  century.  If  that  be  true, 
it,  with  the  probable  value  of  the  land  remaining,  according 
to  the  purchase  value  of  similar  lands  as  shown  by  the  records 
and  report  of  the  state  forester,  and  interest  on  the  diverted 
fund,  must  aggregate  well  toward  $2,000,000  which  should  be 
credited  to  the  school  fund.  Looking  into  the  future  with  all 
its  possibilities,  it  might  be  twice  or  three  times  that  sum.  It 
is  upon  this  picture, — held  up  to  us  in  connection  with  the 
one  that  the  granted  land  which  was  converted  into  money 
during  the  first  twenty  years  of  our  history  was  diverted  from 
its  proper  course, — that  it  is  insisted,  with  much  reason,  that, 
practically,  even  the  hope  of  a  large  common  school  fund  has 
vanished,  except  so  far  as  it  is  within  the  competency  of  the 
court  to  afford  relief.  That  is  the  attitude  of  those  who  rep- 
resent the  plaintiff  and  who  really  stand  for  the  sovereignty  of 
the  people  as  the  only  ray  of  hope. 

Such  is  the  great  interest  which  is  now  in  the  balance,  de-. 
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pending  upon  the  right  or  wrong  of  defendant's  contentions. 
Thus  the  situation  which  confronts  us,  justifies  tod  demands 
the  most  careful  study,  that  justice  may  not  fail  for  want  of 
industry  or  understanding,  and  that  the  reasons  for  our  con- 
clusion be  spread  upon  the  record  with  the  greatest  possible 
demonstrable  plainness. 

It  was  early  understood,  as  it  came  to  be  decided,  as  we 
shall  hereafter  see,  that  the  swamp  land  grant  conferred  upon 
the  states  entitled  to  the  benefit  thereof  the  title  to  all  lands 
within  its  scope,  unincumbered  by  any  "enforceable  trust"  as 
some  courts  put  it,  guided  somewhat,  it  seems,  by  the  practice 
in  handling  such  lands,  though,  as  hereafter  noted,  the  expres- 
sion indicating  that  the  donor  did  not  retain  any  right  of  in- 
terference whatever  may  be  a  little  too  strong.  However,  the 
lands  were,  from  the  first,  regarded  as  substantially  free  to  be 
disposed  of  by  the  states  as  undedicated  lands ;  lands,  using 
the  words  of  our  constitution,  "where  the  purposes  of  such 
grant  are  not  specified"  except  in  quite  an  uncertain  sense. 
So  such  lands  were  customarily  disposed  of  by  state  authority 
without  any  particular  regard  to  any  definite  purpose.  The 
particular  treatment  in  this  state  will  be  referred  to  later  in 
a  history  of  the  subject  and  on  the  subject  of  practical  con- 
struction. 

This  state,  for  itself,  quite  early  dealt  with  the  swamp  land 
grants  holding  that  they  did  not  carry  any  obligatory  trust  ex- 
cept that  the  state  would  act  in  good  faith  in  deciding  upon  a 
matter  of  fact.     It  was  held  that  the  grants  were  absolute  in 
fact  as  well  as  in  form ;  but  with  a  condition  that  the  "pro- 
ceeds of  said  lands,  whether  from  sale  or  by  direct  appropri- 
ation in  kind,  shall  be  applied,  exclusively,  as  far  as  neces- 
sary, to  the  purpose  of  reclaiming  said  laiids  by  means  of  the 
levees  and  drains  aforesaid ;"  giving  a  very  broad  meaning  to 
those  words  from  the  federal  acts.     9  U.  S.  Stats,  at  Large, 
519,  ch.  84. 
Thus  it  will  be  seen  that  the  state  was  practically  given  an 
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exceedingly  broad  field  of  discretion  in  deciding  the  question 
of  fact,  which  related  solely  to  the  necessity  or  advisability  of 
draining  the  particular  lands  covered  by  the  grant.  Full 
power  was  given  to  devote  the  residue  to  such  other  public 
purpose  as  might  be  thought  best.  As  to  such  residue  ^'the 
purposes  of  such  grant  are  not  specified,"  using  the  words  of 
constitutional  appropriation  of  that  species  of  land.  As  to 
such  lands  there  was  no  trust,  as  between  the  state  and  the 
United  States,  which  would  follow  into  the  hands  of  a  private 
owner  under  conveyance  from  the  state,  though  the  idea  that 
the  lands  were  left  entirely  free  from  any  interference  by  the 
United  States,  is  wrong,  and  our  constitutional  appropriation, 
in  recent  years,  has  been  quite  overlooked.  La  Pointe  v.  Ash- 
land, 47  Wis,  251,  2  N.  W.  306,  in  respect  to  freedom  of  the 
lands  from  any  trust  to  the  United  States  has  evidently  been 
misunderstood  and  misapplied,  and  our  constitution  over- 
looked leading  many  to  assert,  with  confidence,  that  the  state 
may  handle  such  lands  as  a  proprietor.  It  is  almost  mar- 
velous how  that  false  notion  has  taken  hold  of  the  minds  of, 
even  members  of  the  legal  profession,  in  that  part  of  the  state 
where  swamp  lands  have  been  dealt  in  with  much  freedom, 
and  furnished  a  ready  object  for  exploitation.  The  confident 
assertion  of  such  has  gone  far  to  pervert  the  public  mind  on 
the  question.  That  it  reached  the  l^slature  and  gave  cast 
to  the  legislation,  when  there  was  so  much  private  interest  in 
having  the  lands  handled,  as  free  from  any  special  public 
trust  as  possible,  is  not  very  strange. 

The  title  to  all  lands  of  the  character  described  in  the  grant 
passed  by  force  of  it  to  the  state,  whether  known  in  prcBsenti 
or  not,  surveyed  or  unsurveyed.  All  that  was  required  was  to 
identify  the  lands  impressed  Tvith  the  act,  to  perfect  the  title 
of  record  as  of  the  date  of  the  donation.  There  was  no  con- 
dition of  reversion  and  no  obligatory  trust,  except  to  act  in 
good  faith,  and  none  which  attached  to  and  traveled  with  the 
title.     In  case  of  an  abuse  of  the  trust,  doubtless  it  was  com- 
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petent  for  the  United  States  to  interfere,  but  the  discretion  of 
the  grantee  was  given  so  wide  a  leeway  that  we  are  unable  to 
find  where  it  has  been  challenged  by  the  United  States,  the 
only  party  competent  to  do  so.  The  status  of  the  particu- 
lar land  has  been  so  long  and  so  firmly  settled  that  citation  of 
authority  in  addition  to  our  own  cases  seems  unnecessary,  but 
we  will  refer  to  a  few  cases,  among  those  cited  by  counsel  for 
plaintiff.  La  Pointe  v.  Ashland,  47  Wis.  251,  2  X.  W.  306; 
American  E.  Co.  v,  Adams  Co.  100  U.  S.  61;  Mills  Co,  v. 
Railroad  Cos.  107  U.  S.  557,  2  Sup,  Ct.  654;  Simpson  v. 
Stoddard,  173  Mo.  455,  73  S.  W.  700. 

The  foregoing  is  a  most  illuminating  background  for  the 
legislative  dealing  with  the  subject  when  the  ideas  of  the  con- 
vention were  yet  fresh  in  the  public  mind,  and  the  actors  in 
the  constitutional  drama  were  in  being  to  give  direction  to 
affairs. 

The  early  legislature  must  have  known  that  the  large  swamp 
land  grant  was  presented  to  the  state  to  deal  with  in  its  dis- 
cretion. Furthermore,  that  states,  in  general,  had  acted  upon 
the  theory  which  early  obtained  judicial  sanction,  viz.  that 
acting  in  good  faith  the  swamp  lands  were  available  for  any 
public  use  so  far  as  not  deemed  by  the  legislature  necessary 
for  the  primary  purpose  mentioned  in  the  grant  and  not  fun- 
damentally appropriated.  Free  from  the  conditional  use 
there  stood  the  rest  enveloped  in  the  toils  of  that  language 
which  must  be  given  its  broad  meaning,  in  the  light  of  the 
lofty  fundamental  conception  "where  the  purposes  of  such 
grant  are  not  specified." 

History. 

Some  of  the  matters  mentioned  in  this  history  have  been  in- 
cidentally referred  to  before.  They  may  be  in  further 
branches  of  the  case ;  but  it  is  thought  best  to  bring  them  all 
together  at  this  point,  arranged  in  their  logical  order.  They 
will  be  seen  to  tell  a  very  interesting  and  persuasive  story  as 
to  the  ideas  of  the  people  of  this  state  when  the  sentiments 
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which  ruled  the  constitutional  convention  in  formulating  the 
fundamental  law  and  guided  the  electors  in  approving  of  it, 
were  still  uppermost  in  thought.  It  may  well  be  presumed 
that  the  same  sentiments  led  to  the  results  which  followed,  re- 
membering that  a  large  school  fimd  was  the  ambition  of  the 
hour;  that  the  constitutional  methods  of  acquiring  it  were 
fresh  in  mind ;  that  the  original  actors  were  the  most  influen- 
tial factors  in  public  life,  doubtless  bent  on  seeing  their  con- 
ception grow  as  speedily  as  possible  into  a  reality,  and  that 
some  of  them  were  members  of  the  l^islature  when  the  vital- 
izing acts  commenced. 

By  ch.  126,  Laws  of  1856,  provision  was  made  for  disposi- 
tion of  the  lands  in  question  in  harmony  with  what  has  been 
said.  They  were  recognized  as  being  logically  within  the  ad- 
ministration of  the  commissioners  of  public  lands.  The  ex- 
isting regulations  for  sale  of  school  and  university  lands  were 
applied.  Direction  to  sell  was  given,  a  minimum  price  of  $5 
per  acre  being  fixed.  Note  that  private  desire  to  acquire  the 
land  was  not  yet  active,  or  if  so,  not  influential.  To  increase 
the  revenues  as  much  as  possible,  it  was  declared  that  all  lands 
acquired  by  the  state  in  lieu  of  swamp  lands  should  belong  to 
that  class  for  the  purposes  of  the  act.  It  was  provided  that  af- 
ter payment  of  the  expenses  of  the  sale  "seventy-five  per  cent  of 
the  residue,  and  all  of  the  purchase  money  for  the  selected 
lands"  (in  lieu  of  swamp  lands)  "shall  form  and  be  a  consti- 
tuted part  of  the  school  fund  of  this  state,  and  shall  be  subject  to 
the  same  uses,  designs,  regulations  and  laws."  Note  the  pe- 
culiar form  of  the  expression  "be  a  constituted  part,"  etc.  The 
remaining  twenty-five  per  cent,  was  directed  to  be  paid  to  the 
county  treasurers  of  the  counties  within  which  the  lands  were 
located,  subject  to  be  drawn  by  the  towns  therein  where  such 
lands  were  located,  on  application  and  representation  as  to  such 
lands  being  susceptible  to  drainage  and  that  the  proportionate 
share  was  required  for  that  purpose.  It  was  further  provided, 
that  all  money  not  so  applied  for  within  two  years  "shall  be  paid 
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into  the  state  treasury*'  and  that  the  same  shall  form  "a  constit- 
uent part  of  the  school  fund,  and  shall  be  managed"  accord- 
ingly. 
Except  as  stated  the  lands  were  placed  in  the  school  and 

university  class  and  all  acts  inconsistent  therewith  were  re- 
pealed. The  latter  clause  was  evidently  added  by  force  of 
custom  and  as  evidence,  on  the  face,  that  the  enactment  was 
intended  to  cover  the  subject  entirely,  for  there  were  no  acts, 
so  far  as  we  can  discover,  to  which  the  repealing  clause  could 
apply. 

The  enactment  of  1856  was  carried  into  the  Revised  Stat- 
utes  of  1858  as  sec.  24,  ch.  29.  Though  the  revision  took 
effect  January  1, 1859,  it  did  not  affect  the  act  next  to  be  men- 
tioned because  of  a  saving  clause  as  to  all  acts  of  the  legis- 
lature of  1858. 

At  the  session  last  mentioned,  the  legislature  conceived  the 
idea  that  ambition  for  a  large  common  school  fund  might  have 
been  carried  to  such  an  extent  as  to  lay  the  state  open  to  a 
charge  of  not  having  dealt  with  the  swamp  land  grant  in  good 
faith,  in  making  so  small  a  provision  for  the  primary  purpose 
of  the  grant  That  resulted  in  passage  of  ch.  67,  Laws  of 
1858.  In  the  opening  lines  are  the  words,  "For  the  purpose 
of  carrying  out  the  intention  of  the  act  of  Congress,"  etc.  To 
that  end  the  proportion  of  the  moneys  arising  from  sales  of  the 
lands  to  be  devoted  to  the  primary  purpose  of  the  grant  was 
raised  to  fifty  per  cent.,  and  particular  provision,  as  thereto- 
fore, was  made  to  secure  faithful  expenditure  thereof. 

In  1859  influences  became  efficient  to  induce  legislative  de- 
parture from  the  original  idea.  By  ch.  164,  laws  of  that 
year,  the  drainage  fund  money,  apportioned  to  counties,  was 
directed  to  be  expended  in  such  counties  for  road  building. 
This  invaded  the  primary  purpose  of  the  grant  without  af- 
fecting the  constitutional  appropriation  under  consideration, 
w  the  disturbance  only  related  to  the  fifty  per  cent  set  aside 
hy  the  act  of  1858  for  drainage  purposes. 
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In  1864  there  was  substantial  forgetfulness  of  the  primary 
purpose  of  the  swamp  land  grant  and  of  any  constitutional 
claim  aa  well. 

By  ch.  431,  laws  of  that  year,  land  in  Clark  and  Marathon 
counties  was  devoted  to  road  building  and  incidentally  to 
drainage. 

By  ch.  432,  ten  sections  of  land  in  Oconto  county  were  set 
aside  to  aid  in  the  building  of  an  interstate  bridge. 

By  ch.  436,  lands  in  Crawford,  Vernon,  and  La  Crosse 
counties  were  appropriated  for  building  a  particular  road^ 
nothing  being  said  about  drainage. 

By  ch.  437,  some  lands  in  Juneau  and  Wood  counties  were 
appropriated  for  road  construction,  nothing  being  said  about 
drainage. 

By  ch.  439,  the  state  attempted  entirely  to  abdicate  its 
trust  as  to  lands  in  Calumet  and  Manitowoc  counties  by  a 
legislative  appropriation  of  the  same  to  such  counties  to  hold 
in  fee  simple,  but  in  trust,  partly  for  drainage  purposes, 
partly  to  aid  in  bridge  building,  and  partly  for  building  dis- 
trict school  houses  and  maintenance  of  schools. 

Thus  a  combination  of  eleven  counties  participated  in  the 
successful  assault  upon  the  original  plan  for  use  of  the  swamp 
lands.  It  is  interesting  to  note  that  all  the  enactments  took 
the  same  course  and  were  approved  on  the  same  day. 

At  the  next  session  of  the  legislature  the  acts  of  the  pre- 
vious session  which  we  have  detailed,  and  all  other  acts  relat- 
ing to  the  swamp  lands,  were  repealed.  The  legislature 
seems  to  have  been  conscious  of  a  bad  record  having  been 
made  and  much  confusion  created.  To  rectify  that,  by 
ch.  537,  Laws  of  1865,  the  slate  was  made  clean.  All  lands 
were  recalled  for  redisposition,  subject  to  existing  contracts, 
"except  so  far  as  the  title  to  such  granted  lands  may  have  been 
actually  diverted  under  such  acts." 

For  the  purpose  of  preventing  any  further  confusion  of 
lands  to  be  devoted  to  drainage  purposes  with  those  to  be 
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garded  as  school  fund  lands,  the  plan  of  division  of  1858  was 
substantially  re-enacted.     The  new  enactment  practically  re- 
lated back  to  the  time  of  the  disturbance  of  the  act  of  1858, 
and  it  was  provided  that  all  the  proceeds  of  lands  and  undis- 
posed of  lands  should  be^  divided  into  two  equal  parts,  "one 
part  to  be  denominated  Hhe  normal  school  fund,'  and  the  other 
to  be  denominated  Hhe  drainage  fund.'  "     Note  that  the  nor- 
mal school  fund  idea  was  first  in  thought,  and  that  it  was  one 
of  the  constitutional  purposes  of  the  school  fund.     The  most 
careful  provision  was  made  for  partition  of  money,  contracts, 
and  lands;  those  belonging  to  each  class  to  be  specifically 
designated  and  thereafter  administered  separately  so  far  as 
necessary  to  prevent  future  confusion  of  the  two  resources 
and  purposes.     It  was  made  the  duty  of  the  commissioners  of 
public  lands  to  make  the  partition  and  duly  file  their  decision, 
to  take  effect  the  1st  day  of  June,  1865,  to  publish  such  de- 
cision, and  furnish  every  town  clerk  of  a  town  and  county 
clerk  of  a  county,  wherein  any  of  the  lands  were  situated,  with 
A  copy.     The  act  was  made  as  comprehensive  as  possible  so  as 
t^  cover,  not  only  all  lands  then  carried  on  the  books  as  coming 
from  the  swamp  land  grant,  but  all  that  might  thereafter  be 
identified  as  belonging  to  the  state  as  swamp  land,  or  select^ed, 
tinder  act  of  Congress  on  the  subject,  in  lieu  of  swamp  lands. 
Pursuant  to  the  foregoing,  in  due  course,  the  commission- 
ers of  public  lands,  Lucius  Fairchild,  secretary  of  state,  Sam- 
uel D.  Hastings,  state  treasurer,  and  Winfield  Smith,  attor- 
ney general,  made  their  decision,  in  great  detail,  and  filed  it 
in  their  office  as  such  commissioners. 

The  contents  of  the  report  and  decision  bear  striking  evi- 
dence of  the  thoroughness  with  which  the  commissioners  did 
their  work.  A  basis  of  $1  per  acre  was  taken  as  a  guide  to 
go  by.  A  careful  compilation  of  all  lands  on  that  basis  and 
all  dues  for  lands  sold  showed  the  amount  to  be  dealt  with  to 
^  2,218,854.13  acres  and  dollars.  There  were,  tentatively, 
set  aside  for   the  fund   denominated   normal   school   fund 


108         SUPKEME  COURT  OF  WISCONSIN.      [Fkb. 

state  ex  rel.  Owen  v.  Donald,  160  Wis.  21. 

504,596.35  acres  of  land,  which,  with  dues  on  outstand- 
ing contracts,  loans,  and  some  forfeited  lands  made  up 
1,128,246.55  acres  and  dollars,  and  for  the  so-called  drainage 
fund  1,034,103.65  acres  which,'  with  dues  on  certificates  and 
other  claims,  made  up  1,109,427.06  acres  and  dollars.  The 
two  parts  were  brought  to  an  equality  by  charging  the  normal 
school  fund,  in  form,  and  crediting  the  drainage  fund  with 
$18,819.40,  to  be  paid  out  of  the  first  sales  of  lands  belonging 
to  the  former  fund. 

It  will  be  noted  that  the  normal  school  fund,  as  regards 
present  use,  was  r^arded  as  first  in  importance.  Some  over 
$400,000  income-paying  assets  were  awarded  to  that  fund, 
while  only  around  $75,000  of  such  assets  were  awarded  to  the 
drainage  fund,  the  two  funds  being  evened  up  by  awarding  to 
the  latter  some  twice  as  many  acres  of  land  as  to  the  former. 

The  decision  contained  a  designation  of  the  lands  by  de- 
scriptions set  apart  for  the  respective  funds.  The  report  was 
recorded  in  the  state  land  office  and  the  land  appropriately 
marked  on  the  books  of  such  office,  so  that  in  future  sales,  the 
proceeds  would  go  to  the  proper  fund. 

As  part  of  this  history,  it  should  be  noted  that,  in  the  re- 
port of  the  state  superintendent  of  schools,  made  by  Hon. 
John  G.  McMynn,  to  the  legislature  of  1865,  particular  at- 
tention was  called  to  the  provision  of  the  constitution  under 
consideration.  It  was  copied  into  such  report.  The  swamp 
lands  were  mentioned  as  one  of  the  four  sources  for  the  school 
fund  and  necessity  for  legislation  for  conservation  of  the 
funds  was  pointed  out. 

At  the  sessions  of  the  legislature  of  1866,  1867,  and  1868, 
some  small  invasions  of  the  work  aforesaid  were  made  though 
none  materially,  if  at  all,  affecting  the  integrity  of  the  school 
fund  feature.  However,  the  interfering  acts  were  such  that, 
at  the  next  session,  by  cIl  151  of  that  year,  they  were 
pressly  repealed  and  the  act  of  1865,  in  its  entirety, 
enacted  and  the  partition  thereunder  was,  so  far  as  the  records 
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show,  never  disturbed  or  confused  for  some  thirty  years  there- 
after. 

From  1869  to  the  new  revision  of  1878,  there  were  several 
interfering  enactments,  but  none  affecting  the  integrity  of  the 
normal  school  fund.  In  such  revision  the  acts  of  1865  and 
1869  were  written  as  sees,  250  and  251,  with  this  note  by  the 
learned  revisers  and  approved  by  the  legislature :  "Based  upon 
ch.  537,  1865,  as  re-enacted  in  ch.  151,  1869,  and  declares 
the  result  of  the  decision  made  in  pursuance  of  the  law  of 
1865,  the  records  of  which  were  made  at  the  time  and  are 
preserved  in  the  land  office.^' 

A  particular  feature  of  the  acts  of  1865  and  1869  was  made 
sec  251  in  the  new  revision  with  an  explanatory  note  to  the 
effect  that,  in  case  of  other  lands  or  money  in  lieu  of  the 
swamp  lands  coming  to  the  state  under  the  swamp  land  grants 
"they  ought  to  be  divided  on  the  same  basis  already  estab- 
lished, and  upon  which  the  former  division  was  made." 

Note  the  language  "the  same  basis  already  established." 
Is  that  not  of  special  significance  in  view  of  the  fact  that  it 
is  the  expression  of  five  of  the  most  eminent  lawyers  of  the 
state,  two  of  whom  were  justices  of  this  court  when  their 
work  received  l^islative  approval?  Note  that  they  spoke  of 
the  result  of  the  partition  proceedings  as  a  decision.  They 
doubtless  used  that  term  advisedly.  They  were  men  who 
would  not  be  likely  to  use  such  a  term  loosely.  They  re- 
garded the  award  as  a  final  decision,  evidently,  up  to  its  date 
as  between  the  primary  purposes  of  the  grant  and  the  consti- 
tutional dedication  of  all  the  lands  not  needed  for  such  to 
school  purposes.  They  probably  thought  it  as  final  as  any  de- 
cision could  be,  not  pronounced  by  a  court  of  last  resort. 
That  explains  the  care  exercised  to  add  sec.  251  so  that  such 
decision  would  attach  to  any  other  lands  which  might  come 
to  the  state  of  the  same  class.  That  they  had  in  mind  the  two 
purposes  to  which  the  lands  were  required  to  be  devoted  as 
regards  the  proceeds  thereof,  there  can  be  little  if  any  doubt 
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For  further  confirmation  of  the  foregoing,  there  is  the  delib- 
erate decision  of  the  i^islature  of  1889.  By  ch.  340  of  that 
year, — in  an  enactment  prefaced  by  a  preamble  of  five  care- 
fully phrased  paragraphs,  reciting  the  history  of  the  swamp 
land  grant  and  its  administration  in  this  state,  particularly 
the  decision  of  1865,  awarding  one  half  of  the  proceeds  of  the 
lands  to  the  primary  purpose  of  the  grant  and  the  other  balf 
to  the  normal  school  fund,  and  the  rights  of  certain  counties 
where  the  lands  were  situated  to  have  the  use  of  the  drainage 
half  for  its  appropriate  purpose — to  vindicate  the  integrity  of 
the  partition  aforesaid  it  was  enacted  that  "the  proceeds  of 
sale  of  the  lands  .  .  .  shall  be  paid  one-half  into  the  drain- 
age fund  of  each  county  entitled  thereto,  .  .  .  and  the  bal- 
ance .  .  .  into  the  normal  school  fund,"  and  the  secretary  of 
state  was  directed  to  issue  warrants  from  time  to  time  accord- 
ingly. 

In  the  twenty-seven  sessions  of  the  legislature  after  the  act 
of  1865,  bringing  the  history  down  to  1903,  there  was  no  leg- 
islative interference  to  speak  of  with  the  normal  school  lands 
except  the  brief  period  before  mentioned  between  the  act  of 
1897  and  its  repeal  by  the  revision  of  1898.  The  two  sec- 
tions, 250  and  251,  stood  without  change  until  1903.  They 
disappeared  from  the  statute  books  by  the  forestry  act  of  that 
year  (ch.  450)  which  was  substantially  confirmed  and  en- 
larged by  the  act  of  1905  (ch.  264),  though,  as  we  have  seen, 
the  officers  of  the  state  having  to  do  with  the  matter  lost  sight 
of  the  facts  some  five  vears  earlier. 

From  the  date  the  revision  of  1898  took  effect  up  to  the 
time  of  the  act  of  1903,  there  was  not  the  semblance  of  au- 
thority for  not  putting  the  moneys  arising  from  the  swamp 
lands  which  had  been  set  aside  for  school  purposes  as  afore- 
said into  the  normal  school  fund.  Aiter  such  act  the  admin- 
istrative officers  had  to  take  the  law  to  be  as  it  read,  or  force 
an  issue  in  respect  to  the  matter,  as  was  finally  done. 

Why  the  integrity  of  the  school  fund  was  not  efficiently 
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looked  after  by  those  diarged  with  the  duty  of  specially  guard- 
^  the  school  interests  of  the  state,  it  is  not  our  duty  to  in- 
quice  or  to  even  speak  in  criticism,  though  we  may  well  sug- 
gest the  matter  for  future  guidance. 

Practical  construction. 

Whether  the  constitution  as  to  the  proceeds  of  all  lands 
granted  to  the  state  so  far  as  free  from  any  interference  by 
the  terms  of  the  grant,  should  be  held  to  include  such  swamp 
lands  as  were  not  needed  for  the  primary  purposes  of  the 
grant,  is  strongly  evidenced  in  the  affirmative  by  the  rule  of 
practical  construction,  as  the  foregoing  very  clearly  shows. 
Xo  rule  is  more  helpful  than  that,  where  there  is  good  room 
for  its  operation.  Xone,  in  such  circumstances,  is  more  con- 
clusive of  legislative  intent  The  effect  of  it  is  to  give  to  the 
language  of  the  law,  otherwise  obscure,  a  cast  in  harmony 
with  long  established  administration,  as  plainly  observable  as 
if  incorporated  therein  in  its  letter.  This  court  has  spoken 
very  decisively  on  that  subject  and  nowhere  more  than  in  Har- 
rington V.  Smith,  28  Wis.  43,  68 :  "Long  and  uninterrupted 
practice  under  a  statute,  especially  by  the  officers  whose  duty 
it  was  to  execute  it,  is  good  evidence  of  its  construction,  and 
such  practical  constrution  will  be  adhered  to,  even  though, 
were  it  res  integra,  it  might  be  difficult  to  maintain  it." 

The  language  of  Dixon,  C.  J.,  speaking  for  the  court  in 
Dean  v.  Borchsenius,  30  Wis.  236,  246,  seems  to  fit  this  case: 
"The  uninterrupted  practice  of  a  government  prevailing 
through  a  long  series  of  years,  and  the  acquiescence  of  all  its 
departments,  legislative,  executive,  and  judicial,  sometimes 
become  imperative  even  on  constitutional  questions.  If  ever 
there  were  such  a  case,  this  would  seem  to  be  one." 

The  foregoing  is  strongly  reinforced  here  by  that  other  rule 
of  construction :  Where  the  intent  is  plain  and  there  is  oppor- 
tunity to  choose  between  a  restrictive  and  a  liberal  construc- 
tion aud  the  latter  accords  with  such  intent,  it  should  be  ac- 
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oepted  as  pointing  the  way  to  the  right  of  the  matter  and 
should  be  extended  so  far  as  the  rules  of  language  will  permit 
and  is  necessary  to  eJBFectuate  such  intent. 

No  narrow  construction  will  do  here,  in  view  of  the  history 
of  the  constitutional  convention.  To  say  that  the  swamp 
land  grant  is  not  within  the  constitutional  meaning  of  "the 
proceeds  of  all  lands  where  the  purposes  of  such  grant  are  not 
specified"  because  there  is  a  specified  purpose  coupled  with  a 
limitation,  in  view  of  the  long  and  earnest  work  in  the  con- 
vention to  make  the  school  fund  as  large  as  possible,  laying 
hold  of  every  resource,  present  and  prospective  or  even  pos- 
sible, for  that  purpose,  is  to  try  to  evade  it,  not  to  apply  and 
administer  it 

Force  is  added  to  the  foregoing  by  this :  The  particular  sec- 
tion of  our  constitution  has  been  incorporated  into  several 
state  constitutions  without  any,  or  material,  change.  Sec  3, 
art.  VI,  Const.  Kansas;  sec.  2,  art  IX,  Const.  Washington; 
sec.  5,  art  IX,  Const.  Missouri,  1865;  sec.  2,  art  VIII, 
Const.  Minnesota,  added  November,  1881.  It  should  be  noted 
that  swamp  lands  are  specially  mentioned  with  a  direction 
as  in  our  act  of  1865,  "the  principal  to  be  preserved  inviolate 
and  undiminished ;  one  half  of  the  proceeds  of  said  principal 
shall  be  appropriated  to  the  common  school  fund  of  the  state.*' 

The  Minnesota  court  in  Scofield  v.  Schaeffer,  104  ilinn. 
123,  116  N.  W.  210,  held  that,  though  the  lands  came  to  the 
state  substantially  imfettered  by  any  trust,  under  the  state 
constitution  they  were  placed  on  the  same  footing  as  lands,  in 
terms,  granted  for  school  purposes, — or,  as  expressed  in  the 
Ryan  committee  article,  as  before  indicated,  placed  "under 
the  same  trusts,  reservations  and  restrictions  bs  are  pro^ 
vided  •  •  .  in  regard  to  school  lands  proper." 

The  conclusions  under  this  head  of  the  case  are  these : 

The  term  "all  moneys  arising  from  any  grant  to  this  state, 
where  the  purposes  of  such  grant  are  not  specified,"  used  in 
sec.  2,  art.  X,  of  tlie  constitution,  with  its  context,  automat- 
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ically  carried  any  property  donated  to  the  state,  whether  under 
*  grant  existent  when  the  constitution  was  made  or  a  subse- 
quent grant,  to  the  extent  that  it  was  free  from  any  obligatory 
trust  for  some  other  purpose,  to  the  educational  fund  class  of 
lands,  to  the  extent  at  least  of  requiring  the  same  to  be  con- 
served with  a  view  of  producing  money  therefor. 

Upon  the  swamp  land  act  taking  effect,  the  title  to  all  the 
lands,  within  its  scope,  situated  within  this  state,  as  between 
the  donor  and  donee,  became  impressed  with  an  obligation  on 
the  part  of  the  latter  to  decide  and  set  apart,  in  good  faith, 
the  share  of  the  granted  lands  needed  for  the  primary  pur- 
pose, leaving  the  balance  free  from  incumbrance  and  subject 
to  the  constitutional  burden  under  the  section  aforesaid,  and 
that  rule  applies  to  all  lands  which  came  to  the  state  under 
the  national  swamp  land  legislation. 

The  swamp  land  acquired  from  the  United  States,  as  stated, 
as  regards  moneys  arising  therefrom,  can  take,  legitimately, 
but  one  of  two  directions ;  primarily,  drainage  purposes,  secr 
ondarily,  school  purposes.  Diversion  of  the  same  to  any 
other  than  these  two  purposes  is  a  violation  of  the  funda- 
mental law.  Therefore  so  far  as  the  decision  of  18G5  might 
he  modified,  it  would  result  in  changing  land  from  the  drain- 
age to  the  school  land  class. 

The  fundamental  burden  impressed  itself  upon  the  granted 
property,  simultaneously  with  the  creation  of  the  federal  bur- 
den, both  being  afloat,  but  the  former  subservient  to  the  latter, 
waiting  upon  a  definite  absolute  determination  of  the  neces- 
sary extent  of  the  burden.  No  question  could  properly  be 
^sed  in  respect  to  that,  as  regards  the  dedication  of  the 
honeys  arising  therefrom"  to  the  school  fund.  None,  other- 
^ise,  as  to  the  disposition  of  the  land,  except  between  the 
donor  and  the  donee.  State  ex  rel.  Douglas  v,  Hastings,  11 
'^is.  448.  Nothing  oould  properly  interfere  with  the  extent 
^*  the  secondary  burden  but  the  action  of  the  state  in  deciding 
^pon  the  necessities  of  the  primary  purposes  of  the  grant. 
Vol.  160  —  8 


114         SUPREME  COURT  OF  WISCONSIN.      [Feb. 

state  ex  rel.  Owen  v.  Donald,  160  Wis.  21. 

Lands  not  decided  to  be  needed  for  such  primary  purposes 
were  automatically  held  fast  by  the  secondary  trust. ' 

Decisions  elsewhere  in  the  absence  of  such  a  self -executing 
appropriation  of  free  granted  lands  as  exists  here,  declaring, 
broadly,  that  the  state,  subject  to  challenge  by  the  United 
States  for  bad  faith,  may  dispose  of  the  lands  derived  from 
the  United  States  under  the  swamp  land  act  as  it  sees  fit 
within  a  wide  range  of  judgment,  and  decisions,  if  there  be 
any,  where  there  is  such  fundamental  element  as  we  have,  but 
it  has  not  been  appreciated,  are  beside  the  case. 

The  deliberately  made  partition  of  lands  derived  by  the 
state  under  the  swamp  land  act,  which  was  made  under  the 
state  law  of  1865  and  confirmed  by  the  act  of  1869,  illustrated 
by  acquiescence  therein  for  more  than  thirty  years  by  all  v^ho 
had  to  do  therewith,  is  a  binding  exercise  of  the  state's  option 
to  take  such  part  of  the  lands  in  question  for  drainage  as  it 
deemed  necessary.  The  school  fund  share  thereby  passed 
wholly  within  the  constitutional  jurisdiction  over  lands  held 
in  trust  for  educational  purposes,  possessed  by  the  commis- 
sioners of  public  lands  under  the  ruling  in  State  ex  rel.  Sweet 
V.  Cunningham,  88  Wis.  81,  57  K  W.  1119,  59  N.  W.  503, 
or  by  the  legislature,  according  as  we  must  decide  there  is  a 
difference  between  the  two  classes  of  lands. 

The  forestry  act  of  1903  and  that  of  1905  and  all  other 
acts  and  parts  of  acts  making  up  the  legislative  scheme  for  a 
forest  reserve,  so  far  as  they  violate  the  trust  impressed  on  the 
swamp  lands  for  school  purposes  to  the  extent  which  the  same 
cannot  be  restrained,  so  as  to  avoid  such  interferences ;  are  not 
the  law  of  this  state  and  so  furnish  no  warrant  for  the  claim 
of  the  plaintiff. 

The  foregoing  means  that  the  forestry  acts  to  be  legitimate 
must  be  restrained  to  harmonize  with  sees.  250  and  251,  Stat- 
utes of  1898.  Such  sections  are  a  part  of  the  written  law  of 
this  state,  imaffected  by  any  act,  or  part  thereof,  so  far  as  in- 
terfering with  the  proceeds  of  the  lands  partitioned  off  to  the 
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school  fund  class  under  the  law  of  1865  or  knds  which  should 
be,  under  the  rule  there,  going  as  in  such  act  provided. 

This  result  does  not  cast  the  slightest  discredit  upon  for- 
estry enterprise.  We  may  well  concede  for  it,  as  a  theory,  all 
that  its  most  enthusiastic  advocates  claim,  and  concede  the  ad- 
visability of  reserving,  for  a  time  at  least,  the  trust  lands 
from  sale  and  that  the  trust  fund  has  been  a  great  loser  by  the 
injudicious  manner  in  which  sales  have  been  made ;  but  neither 
one  nor  all  such  can  furnish  any  justification  for  overturning 
the  constitution. 

In  entering  upon  a  new  field  of  activity  as  a  state,  r^ard- 
less  of  how  beneficial  advancement  may  appear  to  be,  we 
should  stop  to  earnestly  and  eflSciently  inquire  whether  there 
are  constitutional  restraints  in  our  pathway.  The  people,  as 
a  whole,  upon  reflection,  will  always  be  found  to  desire  to 
have  those  safeguards  maintained  in  all  their  integrity. 
Often  enthusiastic,  well-meaning  experimenters  and  intend- 
ing promoters  of  the  common  good,  chafe  under  such  re- 
straints, or  blindly  go  on,  unmindful  of  the  sleeping  danger 
which  needs  but  the  judicial  touch  to  effectually  bar  the  way. 

Much  confusion  in  public  affairs  would  be  prevented  by 
more  study  of  the  fundamental  law  and  a  better  appreciation 
of  what  it  means  and  of  importance  of  fidelity  thereto.  It  is 
as  necessary  now,  if  not  more  so,  to  the  general  welfare,  both 

• 

m  respect  to  the  people  of  the  present  and  those  who  will  come 
after  us,  as  it  ever  was.  Those  who  decry  it  may  secure,  effi- 
ciently, for  a  time,  the  public  ear,  at  least  have  efficient  in- 
flnence  with  the  people's  representatives ;  but  the  principle  so 
assaulted,  notwithstanding  the  "black  menaces"  which  some- 
^mcs  seemingly  surround  it,  is  as  secure  as  "a  star  in  the 
^aw  of  the  clouds."  Some  time  the  winds  raised  by  object 
lessons  and  reflection,  "will  come  along  and  sweep  them  all 
away;"  vindicating  the  sentiment  that  no  enduring,  worth- 
while fame  can  be  won  by  unfaithfulness  to  the  constitution. 
Nothing  in  the  foregoing  should  be  taken  as  purposed  to 
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cast  discredit  on  the  investigator,  experimenter,  and  promater 
in  the  economic  field.  Progress  would  move  slow  without 
such.  A  monument  could  not  be  erected  so  high  as  to  exag- 
gerate the  debt  of  mankind  to  them.  To  examine,  to  axia- 
lyze,  to  think  deliberately,  practically,  and  conservatively, 
and  to  restrain  reasonably  and  fundamentally,  utilizes  the 
good  and  rejects  the  useless  and  harmful.  It  is  at  this  point 
that  extremes  meet  and  then  settle  to  an  equilibrium.  Liess 
antagonism  and  more  charity  between  those  of  the  mountain 
top,  of  the  valley,  and  of  the  plain,  would  promote  the  ideal  of 
the  greatest  good  to  the  greatest  number  and  make  the  world 
happier. 

It  is  not  overlooked  that  sec.  1494 — 61  of  the  forestry  act 
recognizes  possibility  of  some  of  the  proceeds  of  land  set  aside 
for  forest  purposes  belonging  to  some  constitutional  trust. 
That  is  seen  in  the  provision,  in  effect,  that  all  such  proceeds 
shall  constitute  a  part  of  the  forestry  fund  "except  when  other- 
wise disposed  of  by  constitutional  provision."  But,  evi- 
dently, such  language  relates  only  to  land  granted  by  the 
United  States  to  this  state  for  particular  purposes  and  so 
designated  by  the  constitution.  But  here  the  withdrawal 
from  sale,  as  we  have  heretofore  shown,  contains  no  reserva- 
tion. All  were  withdrawn  regardless  of  trust  character,  and 
placed  under  control  of  the  state  board  of  forestry,  not  only  as 
regards  the  "moneys  arising  therefrom"  but  the  disposition 
of  the  land  contrary,  in  any  view  of  the  matter,  to  sec.  8, 
art.  X,  of  the  constitution  as  regards  such  moneys  constituting 
a  part  of  the  school  fund  together  with  the  proceeds  of  school 
lands  proper.  .  We  may  say,  in  passing,  that  we  use  the  term 
^'school  lands  proper"  to  distinguish,  briefly,  between  lands 
which  were  granted  to  the  state  for  educational  purposes  and 
such  as  partook  of  the  nature  of  school  lands  by  the  secondary 
trust  in  respect  to  the  swamp  lands.  That  term  was  so  used 
in  the  proceedings  of  the  constitutional  convention  of  184:6. 
As  to  the  so-called  "school  lands  proper"  this  court  early  de- 
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cided  that  the  constitution  clothes  the  commissioners  of  public 
lands  with  "power  to  withhold  from  sale  any  portion  of  such 
lands  when  they  shall  deem  it  expedient." 

It  might  possibly  be  held  that  the  general  language  "The 
sale  of  all  lands  belonging  to  the  state  .  •  •  shall  constitute 
a  forest  reserve,"  etc.,  evidences  legislative  intention  as  to 
state  lands  strictly  so  called ;  that  is,  land  held  by  the  state 
with  full  proprietary  capacity  to  deal  with  the  same  for  pub- 
lic purposes  as  a  private  owner  might.  But  the  whole  shows 
that  no  such  thought  was  in  the  legislative  mind,  though  it 
may  well  be  there  was  doubt  as  to  power  to  do  what  was  at- 
tempted. The  act  has  been  administered  substantially  as  we 
have  heretofore  seen,  as  if  the  words  "state  lands"  covered  all 
lands  the  title  to  which  is  vested  in  the  state  and  in  harmony 
with  a  prevailing  forgetfulness  that  the  trust  lands  cannot  be 
dealt  with  as  state  property,  that  they  are  impressed  with  a 
special  constitutional  trust,  and  the  control  of  them,  in  the 
main,  as  to  "school  lands  proper"  at  least,  was  placed,  abso- 
lutely, with  the  three  constitutional  officers,  the  secretary  of 
state,  state  treasurer,  and  the  attorney  general  as  a  board  of 
commissioners,  as  a  sort  of  corporate  body. 

Villa. 

In  the  foregoing,  at  many  points,  the  question  will  be  seen  to 
have  been  reserved,  expressly  or  impliedly,  of  whether  the  con- 
stitutional jurisdiction  of  the  commissioners  of  public  lands 
IB  conunon  as  to  both  classes, — educational  lands,  proper,  and 
those  which  partake  of  that  nature  as  regards  the  "moneys 
arising  therefrom,"  at  least     The  court  is  of  the  opinion  that 
there  is  some  reasonable  basis  for  holding  that,  as  to  the  dis- 
position or  use  of  the  latter  class  for  the  purpose  of  so  deriv- 
'^  "moneys"  authority  was  retained  by  the  people  to  be  ex- 
ercised in  legislative  discretion;  keeping  primarily  in  mind 
the  constitutional  intent  to  make  the  same  as  fruitful  a  source 
8s  practicable  of  moneys  for  the  school  fund. 
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The  ground  for  a  distinction,  as  before  indicated,  lies  in 
difference  of  phraseology  in  sec.  2  of  art.  X  of  th«  constitu- 
tion heretofore  mentioned,  and  the  use  of  the  term  "school 
and  university  lands"  in  the  section  creating  the  board  of 
commissioners  and  also  in  the  section  defining  its  power,  thus 
referring,  in  the  latter,  to  the  particular  lands  which  came  to 
the  state  impressed  with  a  specific  trust  for  educational  pur- 
poses. True,  the  administration  of  the  second  class  for  a 
great  many  years  proceeded,  in  conmion  with  that  of  the  first 
class;  but,  conunencing  with  ch.  125,  Laws  of  1856,  and  run- 
ning through  ch.  537,  Laws  of  1865,  ch.  151,  Laws  of  1869, 
and  other  acts,  the  legislature,  quite  freely,  directed  the  sale 
of  lands  of  such  second  class  and  administration  thereof  some- 
what inconsistent  with  the  commissioners  of  school  and  uni- 
versity lands  possessing  that  measure  of  jurisdiction  over  the 
same  which  they  possessed  over  "school  lands  proper.'' 

The  court  does  not  lose  sight  of  the  fact  that  administra- 
tion of  the  swamp  land  class  of  school  lands,  under  legislative 
direction,  was  left  for  some  forty  years  with  the  commission- 
ers of  school  and  university  lands ;  nevertheless,  the  history  of 
the  subject  quite  significantly  shows  that,  in  respect  thereto 
such  commissioners  looked  to  the  lawmaking  power  for  au- 
thority rather  than  to  the  constitution.  It  is  true  that,  in 
most  respects,  the  acts  of  the  legislature  incorporated  into 
legislative  language  the  idea  of  the  fundamental  law  as  re- 
gards "school  lands  proper ;"  but,  here  and  there,  it  may  well 
be  said,  there  is  some  want  of  harmony  and,  it  is  a  fact,  that 
the  legislature,  in  the  beginning,  and  consistently  thereafter, 
gave  specific  directions  as  to  the  second  class  lands,  which 
were  unnecessary  if  the  constitution  covers  the  subject.  That 
challenges  attention  to  many  points,  practically  connecting  up 
from  the  beginning  in  1856. 

Therefore,  under  the  rule  that  all  reasonable  doubts  must 
be  resolved  in  favor  of  the  exercise  of  legislative  authority, 
and  that  of  practical  construction  as  well,  we  incline  to  the 
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view  and  so  decide  that  the  term  "school  and  university  lands" 
in  sees.  7  and  8,  art.  X,  of  the  constitution  relating  to  the  cre- 
ation and  power  of  the  commissioners  of  public  lands,  does  not 
include  lands  in  the  nature  of  school  lands  which  were  derived 
from  the  swamp  land  grants ;  that,  as  to  such  lands,  such  com- 
missioners have  only  such  power  as  the  legislature  may  see  fit 
to  delegate  to  them.  Whether  the  better  policy  is  not  to  have 
a  divided  administration  in  respect  to  the  lands  of  the  two 
classes,  or  those  and  the  drainage  lands,  is  a  matter  for  legis- 
lative discretion.  Conditions  may  at  one  time  favor  the  lat- 
ter policy  and  at  another  the  policy  which  now  exists.  It  is 
entirely  within  the  province  of  the  legislature  to  decide  that 
matter. 

The  foregoing  does  not  militate  at  all  against  the  integrity 
of  the  provision  of  sec.  2,  art.  X,  of  the  constitution  that  the 
Wneys  arising  from"  the  second  class  lands  must  be  set 
apart  with  other  moneys  referred  to  in  such  section  "as  a  sep- 
arate fund  to  be  called  ^the  school  fund'  "  and  that,  in  obedience 
^0  the  spirit  of  the  fundamental  law,  in  legislative  adrainis- 
^^Ation  of  such  lands,  the  primary  purpose  should,  and  fun- 
"amentally  must  be,  to  produce  money — using  the  legislative 
iai]^iage  in  the  act  of  1856,  to  "be  a  constituted  part  of  said 
school   fund."     That  obviously  renders  nugatory  any  legisla- 
tion pu.rporting  to  authorize  a  diversion  of  the  moneys  arising 
itOTxi  such  lands  to  any  other  than  the  constitutional  purpose, 
and  likewise  condemns  any  disposition  or  use  of  the  land 
which  does  not  have  for  a  primary  purpose  the  production  of 
such  money,  though,  doubtless,  that  leaves  a  wide  field  for  leg- 
islative discretion  in  respect  to  withholding  the  lands  from 
sale  and  improving  the  same  by  reforestation  or  afforestation 
which  \viii  be  referred  to  again  hereafter. 

IX. 

-^f  the   conclusions  already  arrived   at  were  different  we 
would  have  to  face  the  further  question  next  to  be  settled. 
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Though  the  final  outcome  of  the  litigation,  looking  to  the  situ- 
ation as  it  now  appears,  might  render  it  unnecessary  to  even 
consider  such  question,  since  it  is  within  the  field  covered  by 
issues  formed  in  response  to  the  court's  suggestion,  and  it  ap- 
pears now,  as  it  did  when  such  suggestion  was  made,  to  be  of 
far-reaching  public  importance,  and  counsel  for  the  litigants 
have  submitted  it  for  decision  with  helpful  discussions  and 
citations  of  authority,  it  does  not  seem  best  to  pass  it  without 
at  least  pointing  out  its  dangers  and  general  limitations,  even 
if  a  definite  principle  be  not  announced  which  will  include  the 
particular  matter. .  This  is  the  question,  though  stated  some- 
what more  broadly  than  in  the  basis  for  the  formation  of  is- 
sues: 

Is  it  competent  for  the  legislature  to  burden  the  people  with 
taxation  to  raise  money  to  purchase  land  for  a  large  forest  re- 
serve, the  anticipated  benefits  of  which  will,  necessarily,  be 
postponed  to  some  indefinite  time  in  the  distant  future,  and 
to  likewise  burden  the  people  with  the  expense  of  cultivating 
such  lands  for  public  benefit  ? 

The  question  relates,  particularly,  to  the  appropriation  of 
$50,000  per  year  for  a  period  of  five  years  under  the  act  of 
1911  (sec.  1072 — 1,  Stats.),  the  appropriation  of  $30,000  per 
year  out  of  the  general  fund  for  the  purpose  of  paying  the 
salaries  of  the  state  forester  and  his  assistants  in  carrying  out 
the  forest  reserve  plan,  and  the  appropriation  of  $10,000  out 
of  the  general  fund  under  sec.  172 — 37,  Stats.,  to  purchase 
tax-title  lands  for  the  forest  reserve  under  sees.  1494 — 131, 
1494 — 133.  Probably  there  are  other  statutes  but  these  are 
the  main  ones  and,  though  the  system  is  yet  in  its  infancy, 
they  cover  $90,000  per  year. 

It  is  contended  that  such  appropriations  and  similar  ones 
are  not  legitimate  expenses  of  state  government  and  so  are  not 
within  the  constitutional  power  to  tax,  and  that  the  limitation 
upon  the  power  to  burden  the  people  of  the  state  by  taxation 
for  state  expenses  is  the  limit  of  the  power  to  appropriate 
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money  out  of  the  state  treasury,  since  the  only  legitimate 
source  for  replenishing  the  public  fund  is  by  some  form  of 
taxation  upon  the  rule  of  uniformity  and  equality,  subject  to 
the  power  of  classification  within  the  rules  on  that  subject 

It  is  strenuously  urged  that  there  is  a  tendency  to  drift 
away  from  the  old  position,  keenly  appreciated  when  the  peo- 
ple met  to  originate  a  form  of  government  and  that  we  should 
desist  if  not  retreat.     True,  the  country  was  then  new  and  the 
people  were  poor.     There  were  vast  fertile  prairies  inter- 
spersed with  wooded  hills  and  valleys,  with  its  empire  in  the 
background,  extending  over  more  than  half  the  state,  covered 
with  forests,  the  growth  of  centuries,  with  its  innumerable 
springs  and  lakes  from  which  came  a  multitude  of  rivulets, 
augmenting  to  great  rivers  in  their  courses  to  meet  the  main 
artery  of  the  West.     Internal  improvements,  one  well  recog- 
nized great  necessity  for  future  growth,  in  their  wisdom,  look- 
ing to  the  experience  of  the  past,  in  the  most  comprehensive 
and  exclusive  sense,  they  left  to  local  units  and  to  private  en- 
terprise under  sovereign  regulation  and  encouragement    Civil 
government  in  the  simplest  American  form  was  all  they 
thought  to  establish. 

So  they  entrenched,  as  the  substructure  of  their  creation, 
inherent  human  right,  with  an  accompanying  declaration  of 
essentials  of  administration  and  an  admonishment  to  recur 
thereto  frequently  for  guidance,  lest  that  hoped  for  blessings 
of  their  efforts  to  endure  permanently  might  fail  of  realiza- 
tion.    On  that  they  builded  as  the  first  course,  elective  ma- 
chinery and  a  legislature  to  make  written  law  within  a  closely 
fenced  about  field;  but  including  power  to  form  municipal 
corporations  for  exclusive  local  affairs  and  other  corporations 
of  a  semi-public  and  also  private  nature,  necessary  or  con- 
venient to  the  development  of  the  state  and  the  employment 
of  its  people ;  then  an  executive  department  with  administra- 
tive assistants  to  carry  out  the  will  of  the  people  under  the 
restraints  of  self-imposed  disabilities;  then  a  judicial  depart- 
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ment  to  test  situations  as  they  should  arise  by  legal  standards 
to  determine  what  is  law  in  fact  and  what  is  mere  law  in 
form,  and  to  apply  the  former ;  that  was  overcrowned  with  a 
provision  for  a  broad  system  of  general  education  with  every 
possible  facility  for  its  maintenance  encouraged  by  the  maxi- 
mum of  resources  with  the  minimum  of  private  burden.  De- 
tails were  added  of  the  ordinary  kind,  such  as  power  of  emi- 
nent domain,  power  to  make  additions  to  and  repairs  of  the 
structure  as  needed,  and  adoption  of  existing  unwritten  law, 
subject  to  legislative  change  within  fundamental  restraints. 
They  then  vitalized  the  entirety  by  a  plan  for  creating  and 
circulating  the  necessary  life  blood  for  the  particular  state 
purposes  in  view,  all  on  a  basis  of  imiformity  and  equality 
and  with  well  defined  restrictions  as  to  anticipating  future 
resources,  except  in  case  of  extraordinary  occasions,  to  a  small 
amount.  Estimated  expense,  year  by  year,  to  carry  on  the 
government  according  to  the  constitutional  plan  was  the  rul- 
ing thought.     It  was  provided : 

*^The  legislature  shall  provide  an  annual  tax  sufficient  to 
defray  the  estimated  expenses  of  the  state  for  each  year;  and 
whenever  the  expenses  of  any  year  shall  exceed  the  income  the 
legislature  shall  provide  for  levying  a  tax  for  the  ensuing  year, 
sufficient,  with  other  sources  of  income,  to  pay  the  deficiency 
as  well  as  the  estimated  expenses  of  such  ensuing  year," 

Thus  the  constitution  plainly  contemplates  legislative  ac- 
tion to  determine  the  sufficiency  of  income  each  year  to  cover 
the  regular  expenses  until  the  next  opportunity  for  such  ac- 
tion, and  for  a  legislative  levy  of  a  tax  therefor  and  to  make 
up  any  deficiency  for  the  preceding  year.  Nothing  in  that 
field  was  left  to  administrative  officers,  but  merely  to  admin- 
ister.    That  is  plain. 

The  supreme  court  of  New  York  in  People  ex  rel.  Hopkins 
V.  Kings  Co.  52  N.  Y.  556,  treated  a  similar  subject,  at  length, 
and  with  much  emphasis.  As  there  indicated,  the  scheme  of 
the  constitution  is  to  keep  the  subject  of  state  appropriations 
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for  expenses  and  state  indebtedness,  as  close  to  the  people  and 
within  the  disabilities  created  by  the  people  as  possible.  The 
dangers  thus  sought  to  be  avoided  and  the  necessity  of  adher- 
ing strictly  to  the  constitutional  plan  in  order  to  make  it  an 
efficient  safeguard  against  such  dangers,  were  pointed  out. 
The  idea  of  blanket  appropriations  to  cover  indefinite  neces- 
sities, leaving  it  for  administrative  officers  to  determine  the 
amount  of  the  tax  levy,  was  condemned  as  wholly  foreign  to 
the  fundamental  idea. 

So  much  for  the  general  features  of  our  system.     As  said 
in  another  part  of  this  opinion,  we  must  look  at  it  from  the 
viewpoint  of  the  framers  of  the  constitution.     It  means  what 
they  intended  to  have  it  mean  not  what,  as  an  original  prop- 
osition, we  would  like  to  have  it  mean.     That  may  be  differ- 
ent because  of  the  environment  of  its  creators  than  the  same 
system  might  mean  under  a  wholly  different  environment. 
"A  thing  which  is  within  the  intention  of  the  makers"  of  a 
law  "is  as  much  within"  the  law  "as  if  it  were  within  the  let- 
ter."    U.  8.  V.  Freeman,  3  How.  656,  565 ;  State  ex  rel.  Mo, 
Grael  v.  Phelps,  144  Wis.  1,  128  K  W.  1041. 

Principles  are  expansible,  but  not  subject  to  be  added  to  or 
taken  from  by  judicial  administration  or  declaration  to  cope 
with  particular  exigencies.  The  work  of  so  coping  in  the 
field  of  fundamental  law  is  reserved  to  the  people  themselves, 
as  said  in  Rippe  v,  Becker,  56  Minn.  100,  57  N.  W.  331. 

If  the  constitution  contemplated  public  outlay  other  than 
in  the  governmental  field  covered  by  the  various  blocks  so 
carefully  carved  out  and  fitted  together  in  the  fundamental 
structure,  why  the  command  for  an  annual  tax  sufficient  to 
defray  the  expenses  of  each  year,  supplemented  by  an  annual 
levy,  if  necessary  to  make  up  for  the  excess  of  expenses  over 
income  for  the  preceding  year?  Why  was  there  no  room  left 
in  the  constitution  for  imposition  of  any  tax  for  anything 
other  than  as  indicated,  expressly  or  inferentially,  coupled 
with  the  most  drastic  provisions  to  prevent  the  creation  of 
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state  debts  for  any  but  emergency  matters  of  an  extraordinary 
nature  ? 

Placing  ourselves  where  the  framers  of  the  constitution 
were  placed  and  the  people  who  ratified  it,  was  it  intended  to 
prohibit  such  extraordinary  matters  as  the  expenditure  of  a 
very  large  amount  of  money  to  create  and  cultivate  a  vast 
forest  reserve,  costing  millions  of  dollars,  for  use  of  the  peo- 
ple of  the  far  distant  future  ?  That,  in  view  of  modern  con- 
ceptions, ambitions,  and  paternalism,  is  a  great  subject.  But 
it  must  be  looked  at,  not  from  the  high-up  point  supposed  to 
have  been  now  reached,  but  from  the  level  of  the  plane  .where 
the  people  stood  when  they  created  this  government.  I  am 
not  entirely  satisfied  to  say,  and  certainly  the  court  is  not, 
that  the  power  reasonably  exercised  and  free  from  the  inter- 
nal improvement  feature,  if  that  be  possible,  does  not  exist  at 
alL  It  is  sufficient  for  now  to  point  out  the  gravity  of  the 
subject.  I  am  permitted  to  do  that  It  may  lead  to  the  pre- 
cise question  never  having  to  be  decidedly  answered  with  de- 
tail limitations,  without  a  change  in  the  fundamental  law. 
An  aroused  sense  of  legislative  responsibility  to  vindicate  it, 
doubtless,  will  result  in  reasonable  doubts  being  resolved  in 
that  field  in  its  favor. 

Public  purpose. 

It  is  a  maxim  of  the  law  that  the  power  to  appropriate  is 
coextensive  with  the  power  to  tax  and  so  has  fundamental 
and  inherent  limitations. 

The  first  of  such  limitations  is  implied  from  the  very  na- 
ture of  organized  society.  That  exists  for  public  purposes  of 
a  governmental  character.  The  scope  of  such  purposes,  it 
must  be  conceded,  except  as  expressly  or  by  necessary  impli- 
cation fundamentally  limited,  is  quite  broad. 

It  follows  that  we  need  not,  necessarily,  depend  on  any 
fundamental  limitations  of  the  power  to  tax.  There  would 
be  such  if  we  had  no  constitution.     Then,  a  tax  could  not 
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properly  be  levied  to  take  property  from  one  person  and  give 
it  to  another. 

Public  purpose  and  the  character  of  the  tax  otherwise, 
would  determine  its  legitimacy.  A  state-wide  tax  could  only 
be  levied  for  state-wide  purposes  and  so  oti  down  to  the  small- 
est taxing  district.  In  either  case,  the  purpose  would  need 
to  be  public,  in  the  sense  of  a  matter  of  common  or  general 
interest  to  those  upon  whom  the  burden  is  laid.  This  court 
discussed  that  at  much  length  in  State  ex  rel.  New  Richmond 
V,  Davidson,  114  Wis.  563,  88  N.  W.  596,  90  K  W.  1067. 
We  adopt,  now,  the  logic  of  that  case  without  extending  this 
opinion  for  much  rediscussion  or  quoting  from  opinions. 

Other  courts  and  text-writers  in  general  lay  down  the  rule 
as  above  indicated.  2  Dillon,  Mun.  Corp.  (4th  ed.)  §§  736, 
737;  Cooley,  Const  Lim.  (6th  ed.)  608;  People  ex  rel  De- 
troit  <6  H.  B.  Co.  v.  Salem,  20  Mich.  452 ;  Loan  Asso.  v.  To- 
feha,  87  TJ,  S.  (20  Wall.)  655;  NoHhem  lAheHies  v.  St. 
John's  Church,  13  Pa.  St.  104.  In  these  citations,  and  many 
more  which  might  be  referred  to,  the  principle  will  be  found 
declared  which  has  been  incorporated  into  most  elementary 
works.  Where  there  is  no  public  purpose,  in  the  sense  of 
carrying  on  some  part  of  the  machinery  of  government,  there 
is  no  power  to  tax.  As  put  by  the  federal  supreme  court  in 
Loan  Asso.  v.  Topeka,  supra,  an  object  which  is  not  within  the 
purposes  for  which  governments  are  established,  falls  outside 
the  limitation  upon  the  right  to  take  the  property  of  the  citi- 
zen, by  way  of  taxation,  for  public  use. 

Another  limitation  on  the  power  of  taxation,  from  the  very 
organic  purpose  of  government,  is  this :  At  the  point  where 
reciprocal  benefits  end,  the  power  of  taxation  also  ends.  The 
basic  idea  of  exercise  of  the  taxing  power  and  justification 
^or  it,  is  that,  it  involves  an  exchange  of  equivalents.  The 
taxing  district  obtains  the  contribution  to  the  public  treasury 
aiid  the  contributor,  in  return,  receives  a  legal  consideration 
Oi  a  pecuniary  or  protective  nature  to  his  person  or  his  prop- 
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erty  or  both.  It  is  often  difficult  to  appreciate  just  where  the 
consideration  comes  in,  but  without  it,  in  fact,  the  taking  of 
one's  property,  though  under  the  form  of  taxation,  and,  so, 
in  form,  by  due  process  of  law,  would  be  confiscation, — an. 
appropriation  of  private  property  for  a  nonpublic  use,  even 
though,  in  the  particular  case,  the  public  might  be  interested 
in  the  enterprise  promoted  and  be  largely,  incidentally,  bene- 
fited. ^Yarden  v.  Fond  du  Lac  Co,  14  Wis.  618 ;  Dalrymple 
V.  MUwaulcee,  63  Wis.  178,  10  IST.  W.  141 ;  Chicago  £  N.  W^ 
R.  Co,  V,  State,  128  Wis.  553,  655,  108  K  W.  557;  1  Cooley^ 
Taxation  (3d  ed.)  22-24, 

We  need  not  stop  to  bring  the  stated  principles  home  to  the 
particular  situation.  Their  application  is  obvious,  but  not  so 
the  conclusion.  But  how  to  square  them  with  the  imposition 
of  large  public  burdens  upon  the  people  of  the  present  without 
any  hope  of  return  to  them,  in  addition  to  the  benefits  they 
enjoy  as  their  equivalent  for  ordinary  taxation, — burdens  im- 
posed with  the  avowed  purpose  of  accumulating  benefits  for 
generations  yet  unborn,  is  somewhat  puzzling. 

The  mind  naturally  reaches  out  to  grasp  some  sort  of  pres- 
ent equivalent  moving  to  the  taxpayer  for  the  property  taken 
from  him,  and,  seemingly,  closes  upon  a  shadow.  There  must 
be  some  present  benefit.  It  is  not  sufficient  that  the  forced 
contribution  will  be  a  boon  to  some  future  generation.  The 
state  has  no  right  to  take  the  property  of  individuals  pres- 
ently and  afford  them  no  possible  return,  merely  because  the 
storehouse,  being  filled,  will  be  opened  some  time,  depending 
upon  Providence  and  the  majority  as  to  when,  for  the  enrich- 
ment or  comfort  of  the  people  then  in  being  in  which  the  tax- 
payer has  no  special  interest  which  reasonably  demands  any 
such  sacrifice. 

There  may  lurk  in  the  field  of  present  protection  to  person 
or  property  or  both,  or,  in  what  seems  quite  idealistic,  a  high 
moral  duty  to  mankind,  in  general,  without  regard  to  place  or 
time,  the  essential  element  of  consideration,  yet  it  must  be 
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remembered  that  even  the  demands  of  charity,  springing  from 
dire  distress  in  some  foreign  jurisdiction,  or  any  outside  of 
the  particular  taxing  unit,  are  not  a  legitimate  basis  for  taxa- 
tion of  property  in  the  particular  jurisdiction,  because  of  the 
absence  of  reciprocal  obligations  and  benefits,  in  a  govern- 
mental sense.  State  ex  rel.  New  Richmond  v.  Davidson,  114 
Wis.  563,  575,  88  N.  W.  696,  90  N.  W.  1067.  "There  can 
be  no  legitimate  taxation  unless  for  the  uses  of  the  govern- 
ment" levying  it     2  Dillon,  Mun.  Corp.  (4th  ed.)  §  736. 

If  it  were  true  that  there  are  no  inherent  rights,  only  priv- 
ileges possessed  by  individual  members  of  society,  one  might 
see  the  equivalent  for  which  the  sovereign  could  exact  what- 
ever toll  might  be  thought  best  for  the  enjoyment  of  such  priv- 
ileges. But  from  the  standpoint  of  our  American  system  of 
government  which  is  based  on  individual  possession  of  rights 
high  above  any  power  to  take  away  or  destroy, — ^which  rights 
include  as  one  of  the  most  important, — really  the  one  upon 
which  all  others  are  dependable, — the  right  to  possess,  to  disr 
pose  of,  or  to  enjoy  whatever  one  acquires  legitimately,  ac- 
cording to  his  own  pleasure,  subject  to  such  lawful  demands 
as  may  be  made  upon  him  as  his  share  of  the  expenses  of  gov- 
ernment as  the  equivalent  for  present  protection  of  his  person 
and  his  property, — there  is  a  difficulty,  though  perhaps  not  an 
insurmountable  one. 

The  practice  elsewhere. 

We  have  been  referred  to  statutes  and  practice  in  other 
states  as  having  some  bearing  on  the  question  of  the  legiti- 
macy of  using  public  revenue  for  forestry  purposes,  and  will 

■ 

S^ve  some  attention  to  that  branch  of  the  case. 

We  must  say,  at  the  start,  that  very  little  light  can  be  shed 
^^  the  question  at  issue  by  mere  reference  to  foreign  prac- 
tices. At  most,  it  can  only  throw  light  on  whether  there  is 
^ch  reasonable  necessity  for  the  particular  activity  to  jus- 
^^fy  it,  no  fundamental  limitation  being  in  the  way,  under  a 
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head  in  this  opinion  yet  to  be  treated.  But,  if  others  have 
made  mistakes  of  a  basic  nature^ it  furnishes  no  excuse  for  us 
to  follow  in  their  footsteps.  Judicial  discussions  of  the  mat- 
ter under  conditions  similar  to  ours  would  doubtless  be  help- 
ful; but  there  are  none  cited  to  our  attention,  or  which  we 
have  been  able  to  discover.  The  subject  involves  important 
principles  of  government,  some  written  and  some  unwritten. 
That  we  have  seen,  and  will  perhaps  more  clearly  see,  by  the 
subject  yet  to  be  treated. 

The  great  difficulty  seems  to  be  that  opinions  of  those  who 
have  fostered  the  forestry  movement  have  not  always  been 
guided  by  the  truth  that,  while,  in  a  sense  "the  right  to  tax," 
except  as  fundamentally  restrained,  "is  the  right  to  destroy,** 
that  contemplates  the  right  to  tax  for  vitalizing  the  functions 
of  government.  Within  that  field,  in  a  limited  sense,  the 
saying  of  Chief  Justice  John  Mahshall  is  correct ;  but  the 
right  to  destroy  for  governmental  purposes  does  not  mean  the 
right  to  confiscate.  What  would  be  destruction  for  govern- 
mental purposes  under  ancient  systems  would  be  mere  con- 
fiscation under  ours.  The  right  to  tax  under  the  former  is 
absolute  while  under  ours  it  is  not,  even  in  the  absence  of  a 
written  constitution. 

There  is  much  evidence  that  the  principles  suggested  have 
not  been  clearly  appreciated  where  this  subject  of  forestry  has 
been  dealt  with.  That  failure  has  resulted,  I  think,  from  too 
much  inclination  to  look  beyond  the  boundaries  of  our  coun- 
try for  models.  That  has  been  in  evidence  from  long  before 
the  time  of  any  of  us  here.  There  has,  seemingly,  been  want 
of  appreciation  of  the  limitations  of  the  rule  early  established 
that  the  common  law  prevails  here  except  so  far  as  modified 
by  statute  or  unadaptable  to  our  system  and  conditions.  That 
element  of  unadaptability  under  our  conception  of  inherent 
rights  in  place  of  privileges  by  grace  was  hardly  understood 
when  the  idea  took  root  which  obtained  quite  generally  for  a 
century  after  our  American  system  was  established,  that  there 
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is  no  natural  right  to  inherit  and  none  to  participate  in  mak- 
ing a  choice  of  agencies  to  vitalize  civil  government ;  both  of 
which  this  court  has  seen  fit  to  reject  as  heresies,  viewed  from 
the  standpoint  of  our  conception  of  such  rights.  Black  v. 
State,  113  Wis.  206,  233,  89  N.  W.  522 ;  Nunnemacher  v. 
State,  129  Wis.  190,  108  N.  W.  627 ;  State  ex  rel.  McGrael 
1?.  Phelps,  144  Wis.  1,  13,  128  N.  W.  1041. 

It  must  be  remembered  that  the  foreign  idea  of  government, 
as  regards  basic  principles,  is  far  different  from  ours.  Theirs 
dignifies  the  sovereign  as  a  personal  personification  of  all 
power.  In  that  personality  is  everything;  the  individual, 
nothing,  except  by  grace,  and  so  the  logic  of  subordination  of 
the  individual  to  the  supreme  personality, — the  "I,"  regard- 
ing the  individual  possessions  as  held  by  a  privilege  for  any 
nse  the  "I,"  through  his  ministers  and  agencies,  may  deter- 
mine to  be  for  the  sovereign  good. 

In  the  formation  of  the  first  model  of  a  constitution  on  our 
shores,  all  the  logic  of  foreign  systems  was  cast  aside  and  a 
system  took  its  place  moulded  by  original  creative  power  out 
of  well  known  but  unvitalized  principles.  The  very  opposite 
of  the  ancient  idea  was  aptly  thus  expressed  by  the  historian : 

"As  a  sea  is  made  up  of  drops,  American  society  is  com- 
posed of  separate,  free  and  constantly  moving  atoms,  ever  in 
reciprocal  action,  advancing,  receding,  crossing,  struggling 
against  each  other  and  with  each  other ;  so  that  the  institu- 
tions and  laws  of  the  ooimtry  rise  out  of  the  masses  of  in- 
dividual thoughts,  which  like  the  waters  of  the  ocean,  are  roll- 
ing evermore." 

The  rule  of  individuality  from  the  standpoint  of  the  com- 
mon level  was  in  contrast  with  that  of  all  dependable  upon 
one  only  of  significance.     So  the  central  idea  was  that  the 
^dividual  should  not  be  disturbed  in  his  person  or  his  prop- 
erty and  should  not  be  the  subject  of  public  care  except  within 
^®^  Harrow  lines  essential  to  civil  government. 
^ain,  no  very  helpful  light  can  be  thrown  on  the  subject 
Vol.  160  —  9 
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Tinder  discussion  by  referring  to  holdings  in  this  country 
where  there  is  no  restriction  by  written  constitution  or  under 
constitutions  similar  in  letter  to  ours,  but  construed  from  a 
different  standpoint  and  embodying  the  thought  of  the  hour 
as  to  present  and  future.  It  is  our  constitution,  not  that  of 
any  other  state,  we  have  to  deal  with. 

^'That  is  the  great  charter  of  our  rights,  to  which  the  hum- 
blest may  at  all  times  appeal,  and  to  which  the  highest  miLst 
at  all  times  submit  .  .  .  Our  conclusions  must  be  guided 
...  by  the  plain,  simple,  but  authoritative  and  mandatory 
provisions  of  our  own  constitution.  We  made  it  ourselves. 
.  .  .  We  must  construe  it  and  support  it  .  .  .  according  to 
its  plain  letter  and  meaning.  .  ,  .  The  people  of  other  states 
made  for  themselves  respectively,  constitutions  which  are  con- 
strued by  their  own  appropriate  functionaries.  Let  them  con- 
strue theirs — let  us  construe,  and  stand  by  ours." 

Those  words,  by  Smith,  J.,  in  Att'y  Gen,  ex  rel,  Bashford 
V.  Barstow,  4  Wis.  667,  757,  are  apt  in  any  case  where  the 
spirit  of  our  fundamental  law  is  looked  for  in  decisions  else- 
where under  other  constitutions. 

Of  the  numierous  laws  called  to  our  attention  to  illustrate, 
it  is  thought  that  no  one  fully  fits  this  case,  so  far  as  legis- 
lative judgment  is  concerned  independently  of  constitutional 
restrictions.  The  nearest  approaches  thereto  are  in  Michi- 
gan and  Minnesota,  but  there  is  no  attempt  in  either  state  to 
create  a  large  forest  reserve,  the  income  from  it  to  be  invested 
and  reinvested  for  the  continued  enlargement  and  improve- 
ment of  a  vast  forest  area,  ignoring  the  claim  of  trust  funds, 
and  the  interests  of  the  people  in  the  immediate  future  in  a 
return  for  their  investment.  Outside  of  the  two  instances, 
there  is  no  semblance,  in  the  Middle  AVest,  at  least,  to  a  scheme 
such  as  we  have  here. 

The  restrained  nature  is  strikingly  illustrated  by  the  stat- 
ute of  New  Hampshire  which  we  are  cited  to,  under  which  the 
purchase  of  land  is  restricted  to  such  as  can  be  procured  witk 
money  privately  contributed.     Ch,  44,  Laws  of  1893. 


12]  JAXUAEY  TEEM,  1915.  131 

State  ex  rel.  Owen  v.  Donald,  160  Wis.  21. 

The  law  in  Maine,  another  to  which  we  are  referred,  is 
based  on  a  specific  provision  of  the  Maine  constitution,  held 
to  expressly  authorize  the  appropriation.     Opinions  of  the 
Justices,  103  Me.  606,  69  Atl.  627.     Moreover,  it  did  not 
provide  for  any  appropriation  to  buy  land.     There  is  no  in- 
terference in  Minnesota  with  land  acquired  from  the  United 
States  or  by  donations  other  than  for  forest  purposes.     No 
lands  are  dealt  with  for  such  purposes  except  such  as  the  state 
owns  in  its  proprietary  capacity  or  were  donated  for  the  par- 
ticular use.     The  land-purchase  feature  is  quite  restrictive 
and  does  not  appear  to  be  a  burden  on  the  general  fund,  ex- 
cept perhaps  a  small  amount  for  park  purposes.     The  scheme, 
in  the  main,  is  conservative  instead  of  constructive.     In  case 
of  improvement  of  swamp  lands  the  area  is  restricted  to  a 
few  tracts  at  a  time  with  duty,  after  a  moderate  period  for 
the  improvement,  to  sell  the  property  and  cover  the  proceeds 
into  the  fund  to  which  the  land  belongs.    The  scheme  does  not 
appear  to  have  had  judicial  approval;  even  in  its  moderate 
fonn;  moreover  the  constitutional  financial  restrictions  are 
not,  as  here,  though  it  was  formerly  otherwise. 

The  situation  in  Pennsylvania  is  very  much  as  in  Minne- 
sota with  the  added  feature  of  there  being  no  such  prohibition 
as  here  against  the  state  engaging  in  "works  of  internal  im- 
provement." 

In  New  York  there  is  a  plain  constitutional  recognition  of 
state  forestry  as  a  legitimate  subject  of  state  activity  and  ex- 
pense. 

In  Michigan  the  situation  is  about  as  in  New  York  with 
this  added  significant  circumstance  that  there  is  a  prohibition 
against  state  work  of  internal  improvement  which  in  its  orig- 
inal form  was  supposed  to  include  reforestation  activity.  To 
render  that  legitimate  the  provision  on  that  subject  now  ex- 
cepts "reforestation  and  protection  of  lands  owned  by  the  state 
and  expenditure  of  grants  to  the  state  of  lands  or  other  prop- 
erty."    The  forestry  legislation  is  in  harmony  therewith. 
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There  is  no  appropriation  of  lands  to  forestry  purposes  which 
were  set  aside  by  the  fundamental  law  for  other  uses. 

We  might  continue  this  review  of  public  treatment  of  the 
matter  elsewhere  at  great  length.  Suffice  it  to  say,  we  are 
unable  to  find  that  any  court  has  yet  held  that  the  legislature 
has  power  to  do  the  thing  under  consideration, — burden  the 
people  with  taxation  to  purchase  and  improve  a  vast  domain 
for  a  permanent  forest  reserve,  which  does  not  contemplate 
any  return  on  the  investment  to  the  state  as  a  proprietor  at 
.any  time,  or  to  the  people  other  than  in  the  distant  future. 
To  acquire  a  vast  domain  by  public  taxation,  to  be  held  for 
permanent  investment  and  reinvestment,  and  with  the  trust 
lands  of  the  state,  which  were  pledged  by  the  constitution  and 
by  contract  with  the  United  States  to  other  purposes, — ^ia 
without  precedent  and  without  judicial  sanction.  According 
to  the  official  reports,  the  domain  contemplated  here  is  a  mil- 
lion acres,  the  reforestation  of  which,  at  the  rate  suggested, 
would  cost  around  four  million  dollars  and  the  entire  invest- 
ment five  or  six  million  dollars,  more  or  less. 

Another  class  of  citations  to  which  we  are  referred  do  not 
seem  to  fit  the  case.  The  nature  thereof  is  well  illustrated 
by  the  citation  of  the  text,  26  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.)  219,  to  the  effect  that,  subject  to  constitutional  restric- 
tions and  those  inhering  in  a  grant  of  lands,  the  legislature 
may  exercise  such  power  over  them  as  it  sees  fit.  No  one  can 
doubt  that     The  interferences  here  are  just  of  that  kind. 

Numerous  cases  cited,  mostly  federal,  to  the  effect  that  the 
government,  as  proprietor,  may  exercise  its  judgment  as  to 
what  to  do  with  its  lands,  have  nothing  to  do  with  the  point  to 
be  decided.  True,  the  government  of  any  state  which  has  a 
proprietary  interest  in  lands  may,  for  a  public  purpose,  ex- 
pend money  on  them  or  sell  them  or  not,  at  its  pleasure ;  and 
so  a  city  may  appropriate  money  to  buy  land  for  a  public 
park.  All  these  matters  are  called  to  our  attention  to  sup- 
port the  contention  that  the  state  may  constitutionally  do 
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what  is  called  in  question  here.  It  is  not  perceived  that  any 
of  tlie  premises  we  have  mentioned  or  all  of  them  together  are 
conclusive  or  very  persuasive  that  the  state  appropriations 
mentioned  are  legitimate,  because  they  do  not  declare  or  il- 
lustrate a  principle  which  clearly  fits  into  our  constitutional 
system,  with  its  group  of  governmental  functions  and  restric- 
tive method  of  defraying  the  cost  of  executing  the  same.  Such 
a  broad  far-reaching  scheme  as  reforestation  and  afforesta- 
tion at  public  expense,  should  be  plainly  grounded  on  some 
one  or  more  of  such  functions. 

Mere  declarations,  found  here  and  there,  which  do  not  dis- 
crinunate  between  what  may  be  done  and  what  the  authors  of 
such  declarations  think  ought  to  be  done,  affirming  as  to  the 
latter,  as  if  anything  which  from  the  viewpoint  of  the  authors 
ia  a  good  thing  in  a  public  sense,  may  be  done  at  public  ex- 
pense, count  for  little.  If  there  be  a  legitimate  basis  for  a 
forestry  scheme  within  the  scope  of  our  constitution,  it  is  our 
duty  to  use  our  best  endeavors  to  discover  it  and  to  entrench  it 
80  as  to  locate  it  within  the  fundamental  field  of  taxation  to 
the  end  that  there  may  not  be  any  future  doubt  in  respect 
thereto.  That  being  done,  the  legislature  will,  doubtless,  ex- 
ercise due  care  to  conform  thereto. 

Meaning  of  "expenses  of  the  state/' 

We  must  keep  in  mind  that  the  state  tax  burdens  must  rest 
on  a  public  state-wide  constitutional  purpose  (State  ^x  rel. 
New  Richmond  v.  Davidson,  114  Wis.  563,  88  N.  W.  596,  90 
^^  W.  1067;  State  ex  rel  Jones  v.  Froehlich,  115  Wis.  32, 
91  N.  W.  115;  State  ex  rel  Garrett  v.  Froehlich,  118  Wis. 
129,  94  IT.  W.  50),  and  that  it  must  fall  within  the  constitu- 
tional scope  of  the  term  "expenses  of  the  state"  as  used  in 
aec  5,  art.  VIII,  Const 

The  power  to  raise  money  by  state  taxation  was  evidently 
intended  by  the  framers  of  the  constitution  to  be  very  closely 
■fenced  about.     We  must  apply  to  their  language  the  usual 
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rule  in  such  cases.  Any  other  would  weaken  the  fundamen- 
tal law  to  the  point  of  breaking.  The  power  to  tax  is  not  re- 
tained by  the  people  to  be  exercised  by  the  legislature  for  all 
purposes  not  mentioned.  Not  by  any  means.  Where  the  con- 
stitution deals  with  the  matter,  it  deals  exclusively.  That  is 
the  rule.  The  language,  in  form,  conferring  the  power  to  tax 
for  a  class  of  things  "expenses  of  the  state  for  each  year,'* 
though  in  form  in  words  of  grant,  is  in  fact  a  limitation. 
Expressio  unius  exclusio  alterins.  That  rule  of  construction 
is  peculiarly  adaptable  to  the  clear  reading  of  a  state  consti- 
tution, the  provisions  of  which,  properly  framed,  are  mere  dec- 
larations of  principles  of  a  general  nature  and  usually  in  the 
mandatory  or  declaratory  form. 

If  it  were  not  for  the  light  of  the  well  known  rule,  many 
of  such  provisions,  as  has  been  said  in  the  books,  would  be  as 
meaningless  as  waste  paper.  It  must  be  presumed  that  our 
constitution  was  formulated  with  reference  to  that  rule  which 
had  long  been  established  and  which  the  many  able  men  who 
were  members  of  the  convention  well  understood.  One  of  the 
dominant  purposes  of  the  people  in  adopting  their  charter 
was  to  limit  the  power  of  the  legislature  to  impose  burdens  in 
the  form  of  taxation  upon  the  inhabitants.  Excesses  in  that 
regard  had  brought  many  of  the  older  states  to  the  brink  of 
financial  ruin.  It  was  the  great  menace  in  that  regard,  which 
was  the  chief  deterrent  from  starting  out  as  a  separate  gov- 
ernmental organization.  The  mischiefs  created  by  unbridled 
taxation  power  were  comparatively  nil  in  the  territories-  It 
was  fear  of  an  unfavorable  change  which  led  to  the  defeat  of 
the  first  constitution  more  than  all  others. 

Hence  the  great  care  in  framing  the  chapter  on  finance.  It 
was  intended  thereby  to  tie  the  'hands  of  the  legislature  as 
firmly  as  Prometheus  was  bound  to  the  rock.  The  chain  was 
admirably  conceived,  link  by  link,  the  parts  united  together, 
and  the  whole  anchored  in  place,  (a)  Uniform  rule  of  taxa- 
tion; (b)  Nonpayment  of  money  from  the  public  funds  ex- 
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cept  pursuant  to  a  specific  appropriation  by  the  legislature 
for  the  particular  purpose ;  (c)  Disability  to  loan  state  credit 
or  create  any  indebtedness  or  borrow  any  money  except  to  a 
small  amount,  and  that  for  emergency  purposes;  (d)  No  law 
to  be  passed  by  either  house  which  imposes,  extends,  or  renews 
a  tax  or  creates  a  debt  or  charge  or  makes  any  appropriation 
of  public  or  trust  moneys,  or  in  any  wise  disposes  of  a  state 
demand,  except  by  yea  and  nay  recorded  vote  with  three  quar- 
ters of  all  the  members  present  in  each  house  at  the  time  of 
such  house  acting  in  the  matter ;  (e)  No  evidence  of  debt  to 
be  issued  except  for  the  small  amount  of  emergency  borrow- 
^^S'y  (f)  ^^  state  connection  with  internal  improvements. 
Could  a  more  closely  fenced  in  field  be  thought  of,  leaving 
nothing  therein  but  ordinary  and  necessary  matters  of  civil 
government?  Then,  to  give  life  to  the  structure,  in  effect, 
there  is  the  provision  for  taxation  year  by  year  in  advance 
sufficient  to  defray  estimated  expenses  of  the  state  and  any  de- 
ficiency for  the  preceding  year.  If  this  ideal  plan  were  al- 
ways carried  out  in  performance,  there  would  be  less  com- 
plaint of  the  burdens  of  taxation,  but  experience  shows  that 
in  this  field  as  in  others 

'The  best  laid  schemes  o'  mice  an'  men 

Gang  aft  a-gley 
An'  lea'e  us  naught  but  grief  an'  pain 
For  promised  Joy." 

The  foregoing  brings  the  subject  of  state  appropriations  for 

the  particular  purpose  do^vn  to  such  a  narrow,  yet  such  a  vital 

point  that  it  may  well  be  treated  under  a  head  by  itself. 

X. 

Does  the  term  "state  expenses"  include  such  as  the  appro- 
priations to  create  a  permanent  forest  reserve,  the  proceeds 
thereof  to  be  invested  and  reinvested  in  perpetuity  ?  The  en- 
tire scheme  of  the  act  in  question  is  thus  embodied,  though 
perhaps  the  perpetuity  feature  might  be  omitted  without  dif- 
ference in  result. 
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We  cannot  point  to  anything  in  the  constitution  which 
makes  the  particular  matter  expressly  "state  expense."  We 
cannot  point  to  anything  there  which  in  spirit  makes  it  such, 
unless  it  is  the  inherent  police  power. 

The  police  power  is  the  broadest  in  scope  of  any  field  of 
governmental  authority.  It  is  inherent  in  the  very  nature  of 
organic  society.  We  do  not  look  into  the  fundamental  law 
to  find  it  or  to  define  it,  but  only  for  limitation  upon  it.  It 
is  as  limitless  as  man's  aspirations  and  conception  of  human 
welfare  and  its  exercise  is  likewise  limitless,  where  not  funda- 
mentally restrained.  It  has  many  such  restraints,  both  ex- 
press and  implied.  Internal  improvement  activity  falls  with- 
in the  general  field,  but  lies  dormant  in  the  shade  of  the  con- 
stitutional prohibition.  State  ex  rel.  Jones  v.  Froehlich,  115 
Wis.  32,  91  K  W.  115 ;  Eippe  v.  Becker,  56  Minn.  100,  67 
N.  W.  331.  The  actual  and  supposed  beneficial  influence 
upon  individual  and  community  life  which  might  be  derived 
from  vitalizing  the  conceptions  of  sociological  thinkers  and 
would-be  experimentalists,  is  no  excuse  for  an  assault  upon,  or 
overturning  at  any  point,  the  fundamental  law. 

If  what  was  last  said  were  better  appreciated,  much  less 
mischief  would  be  attempted  and  much  less  succeed,  at  least 
temporarily.  Exercise  of  the  police  power  is  impliedly  lim- 
ited by  the  very  spirit  and  purpose  of  the  constitution  to  con- 
servation of  "life,  liberty  and  the  pursuit  of  happiness"  and 
of  all  other  inherent  rights,  "to  secure  which  governments  are 
instituted  among  men,  deriving  their  just  powers  from  the 
consent  of  the  governed."  Therefore,  excessive  exercise  which 
impairs  instead  of  promotes  those  rights,  is  deemed  unreason- 
able, abusive  of  legislative  discretion;  and,  so,  unconstitu- 
tional. Siaie  ex  rel.  Zillmer  v.  Kreidzberg,  114  Wis.  530, 
90  K  W.  1098 ;  State  ex  rel  Milwaukee  Med.  Coll.  v.  Chit- 
tenden, 127  Wis.  468,  521, 107  N.  W.  500 ;  State  v.  Redmon, 
134  Wis.  89,  114  N.  W.  137 ;  Bonnett  v.  Vallier,  136  Wis. 
193,  116  N.  W.  885.      Perhaps  no  heresy  which  obtained 
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lodgment  to  some  extent  in  the  jurisdictions  of  this  country 
was  more  pernicious  than  that  which  once  was  proclaimed  by 
some  text-writers  and  courts,  that  the  police  power  is  free 
from  constitutional  restraints.  Such  a  doctrine  if  adopted 
would  render  the  constitution  largely  like  the  poet's  charac- 
terization of  life,  a  thing  "full  of  sound  and  fury,  signifying 
nothing."  On  the  other  hand,  no  heresy  which  was  once  ad- 
vocated and  received  distinguished  approval,  has  been  more 
emphatically  repudiated  than  the  one  that  the  police  power  is 
a  free  authority,  and  by  no  court  has  it  been  rejected  with 
greater  emphasis  than  by  our  own.  The  phrasing  of  the  mat- 
ter in  State  ex  rel.  Milwauhee  Med.  Coll,  v.  Chittenden^  su- 
pra, has  come  to  be  regarded  as  somewhat  standard  here  and 
elsewhere  by  text-writers : 

"Legislation  referring  to  police  authority  for  legitimacy, 
like  any  other  exercise  of  the  lawmaking  power,  must  bear  the 
test  of  constitutional  limitations,  which  will  be  found  upon  all 
sides.  On  the  one  side  it  may  meet  the  barrier  of  an  express 
prohibition ;  on  another  the  implied  prohibition  of  any  law  not 
in  harmony  with  the  all-prevailing  purposes  of  the  constitu- 
tion; on  another  the  implied  inhibition  involved  in  the  dec- 
laration that  ^the  blessings  of  a  free  government  can  only  be 
maintained  by  a  firm  adherence  to  justice,  moderation,  tem- 
perance, frugality  and  virtue,  and  by  frequent  recurrence  to 
fundamental  principles'  (sec.  22,  art.  I,  Const.),  and  at  last 
the  limitation  of  reasonableness  springing  from  the  whole 
constitutional  scheme.'* 

So  it  by  no  means  answers  the  proposition  now  under  dis- 
cussion, favorably  to  plaintiff  to  concede  that  the  particular 
appropriations  are  within  the  field  of  police  power.  The  most 
serious  question  would  then  arise  of  whether  they  are  within 
the  constitutional  exercise  of  such  power.  The  great  scope  of 
it  is  such  that  no  one  would  appreciatingly  venture  to  say 
what  it  does  not  include,  in  the  general  sense,  of  the  count- 
less things  which  have  to  do  with  human  welfare.  The  words 
of  Judge  CooLEY  in  the  course  of  his  very  learned  treatment 
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of  "Public  Purpose,"  People  ex  rel.  Detroit  &  H.  B.  Co.  v. 
Salem,  20  Mich.  452 — one  of  the  classics  on  the  subject, — are 
none  too  strong: 

"It  reaches  to  every  person,  to  every  kind  of  business,  to 
every  species  of  property  within  the  commonwealth.  The 
conduct  of  every  individual  and  the  use  of  all  property  and  of 
all  rights  is  regulated  by  it,  to  any  extent  found  necessary  for 
the  preservation  of  the  public  order,  and  also  for  the  protec- 
tion of  the  private  rights  of  one  individual  against  encroachr 
ments  by  others." 

He  might  well  have  rounded  out  the  picture  by  saying,  and 
the  conservation  of  any  other  of  the  rights  of  man  in  his  in- 
dividual and  communal  state. 

Manifestly  from  what  has  been  said  the  police  power,  while 
the  most  powerful  instrumentality  for  good  when  properly 
exercised,  is  the  most  powerful  for  oppression  when  not  so  ex- 
ercised. History  is  illumined  with  its  accomplishments  and 
is  distressingly  clouded  by  its  activities  as  well.  That  was 
appreciated  by  the  wise  men  who  designed  the  general  outlines 
of  our  American  system  of  constitutions  and  their  greatest 
study  was  how  to  secure  the  maximum  of  its  benefits  with  a 
minimum  of  its  dangers.  Exercise  of  it,  unbridled  by  the 
safe  barrier  of  reasonableness,  all  things  considered,  and  at- 
tempted conservation  of  human  rights  might  run  mad  at  the 
peril  of  such  oppressive  taxation  demands  upon  the  people  as 
would  vindicate  the  maxim  that  "the  power  to  tax  is  the  power 
to  destroy,"  and  might  subvert  the  very  purpose  of  civil  gov- 
ernment, leaving  those  sacred  rights  we  cherish  so  much  no 
longer  existent  in  fact ;  only  surviving  in  theory  and  memory. 
In  its  possibilities,  whether  the  form  of  government  be  based 
on  theory  of  individual  rights  or  of  mere  privileges — ^lurks  the 
menace  of  socialistic,  autocratic,  bureaucratic,  and  paternalis- 
tic despotism.  Though  in  its  nature  paternalistic  and  benefi- 
cent and,  when  exercised  within  the  field  of  reason,  capable 
of  inestimably  promoting  the  general  good,  the  suggested  dan- 
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gers  of  excessive  exercise  were  so  well  appreciated  when  our 
system  was  created  that  the  people  set  up  for  themselves  defi- 
nite standards  of  disability  and  a  judiciary  on  the  watch 
tower  clothed  with  the  power  and  the  duty  to  save  the  good  by 
the  constitutional  test  and  condemn  the  bad,  always  resolving 
all  reasonable  doubts  in  favor  of  legislative  wisdom. 

The  court  approaches  its  most  onerous  and  delicate  task  in 
the  field  suggested  when  called  upon  to  decide  whether  a 
fundamental  restraint  has  been  overstepped  because  of  abuse 
of  discretion.  Not  abuse  in  the  sense  of  any  intended  viola- 
tion; nothing  of  the  kind  is  harbored  in  thought;  but  abuse 
in  the  legal  sense.  Between  the  to  some  extent  reasonable 
and  necessary  and  so  conservative  of  rights,  and  the  unreason- 
able beyond  any  fair  doubt,  and  so  tending  to  impair  or  de- 
stroy rights,  there  is  a  very  wide  field  of  definiteness,  bordered 
by  a  very  large  margin  of  more  or  less  uncertain  ground,  the 
within  being  supremely  under  control  of  legislative  judgment 
until  the  reasonably  uncertain  border  land  shall  have  been 
passed.  Then  the  court  cannot  escape  the  conclusion  that  the 
paramount  law  condemns.  State  v.  Redmon,  134  Wis.  89, 
114  N.  W.  137;  Marbury  v.  Madison,  1  Cranch,  137. 

Now  we  have  arrived  at  the  very  vitals  of  the  question  un-« 
der  discussion.  Where  reasonably  necessary  the  conservation 
of  forests  and  conservative  reproduction  of  them  has  been, 
time  out  of  mind,  one  of  the  well  recognized  ways  of  promotr 
ing  the  public  welfare.  History  is  replete  with  examples  of 
it,  literature  affords  much  that  is  interesting  and  instructive 
in  reference  to  it,  and  the  beneficence  of  it  is  evident  where 
there  is  need  for  it  to  the  commonest  understanding.  So  ac- 
tivity in  that  regard  is  manifestly  within  the  field  of  police 
power.  W^hether  a  particular  enterprise,  ostensibly  or  in  fact, 
to  promote  public  welfare  is  a  legitimate  subject  for  exercise 
of  such  power,  unless  barred  by  constitutional  limitations,  is 
wholly  a  judicial  question.  The  idea  that  everything  is  with- 
in the  police  power  which  promotes  public  welfare  or  which 
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the  legislature  may  say  is  within  it  was  bom  of  the  idea  that 
such  power  is  without  fundamental  limitations  and  x)assed  out 
of  sight  with  the  death  of  that  heresy.  The  court  must  say 
the  word  as  to  subject,  whenever  properly  interrogated  in  re- 
spect thereto.  As  early  as  Mwrhury  v.  Madison,  1  Cranch, 
137,  that  was  declared  by  Chief  Justice  Mabshaix,  speaking 
for  the  federal  supreme  court  It  has  been  most  emphatically 
since,  there  and  here  and  elsewhere,  affirmed.  If  a  statute^ 
although  ostensibly  passed  to  promote  the  common  good  or  in 
good  faith,  but  through  mistake,  enacted  for  that  purpose  '*ifl 
a  palpable  invasion  of  rights  secured  by  the  fundamental  law, 
it  is  the  duty  of  the  court  to  so  adjudge  and  thereby  give  ef- 
fect to  the  constitution."  Mvgler  v.  Kansas,  123  TJ.  S.  661, 
8  Sup.  Ct.  273. 

It  must  be  understood  that,  whether  a  particular  subject 
concerns  the  public  welfare  is  not  the  sole  test  of  whether  it 
is  a  proper  one  to  be  dealt  with  under  the  police  power.  That 
question  being  answered  favorably  to  the  exercise,  then  the 
inquiry  is  presented,  Do  the  interests  of  the  public  generally 
or  reasonably  call  for  the  interference  ?  That  being  also  an- 
swered favorably  and  the  field  of  legitimacy  of  purpose  will 
have  been  passed  and  that  of  appropriateness  and  reasonable- 
ness of  means  will  have  been  reached.  The  legislature  fur- 
nishes such  means.  What  is  appropriate  and  what  is  not, 
what  is  unduly  oppressive  and  what  is  not,  is  within  its  dis^ 
cretion  to  determine  within  a  wide  range ;  but  the  means  must 
be  reasonably  adapted  to  the  particular  end  and  must  not  be 
so  burdensome  as  regards  private  rights  as  to  outweigh  any 
reasonably  probable  benefit  from  the  interference.  Lawton  v. 
Steele,  152  TJ.  S.  133, 14  Sup.  Ct.  499 ;  State  v.  Redmon,  134 
Wis.  89,  114  Is".  W.  137 ;  Ex  parte  Jentzsch,  112  Cal.  468, 
472,  44  Pac.  803;  Bonnett  v.  Vallier,  136  Wis.  193,  116  N. 
W.  885. 

The  court  in  the  federal  case  put  special  emphasis  on  the 
idea  that  not  everything  is  within  the  police  power  which  pro- 
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^otes  public  welfare,  and  spoke  words  of  caution  as  to  the 

uangerons  tendency  of  giving  legislation  the  cast  of  legiti- 

macj  by  the  character  of  the  label  and  of  approving  because 

of  the  mere  fact  that  in  some  degree  the  enactment  might  be 

said  to  promote  public  welfare.     Such  a  course  tends  to  a 

multitude  of  interferences  practically  destructive  of  private 
rights. 

The  rule  as  stated  by  the  text-writers  has  been  approved 
here  and  elsewhere.  So  the  subject  must  be  legitimate,  with- 
in the  limitations  stated.  That  being  for  the  court  to  deter^ 
nune,  then  the  means  must  be  reasonably  adaptable  to  deal 
with  the  subject  and  not  prohibited.  Those  all  satisfied  for 
this  case  we  are  then  at  the  threshold  of  the  subject  of  the 
means  to  render  the  activity  practicable  within  the  constitu- 
tional meaning  of  the  term  "expenses  of  the  state." 

-N"ow  what  would  be  reasonable  in  any  particular  field  would 
depend  upon  circumstances.  What  would  not  be  such  in  the 
early  days  of  the  commonwealth  when  everything  was  in  a 
pnmitive  state,  burdens  of  taxation  to  c;are  for  the  real  neces- 
sities of  civil  government  were  all  that  could  be  borne,  the 
state  Was  wealthy  in  its  forests,  lakes,  and  rivers  beyond  com- 
prehensible danger  of  diminution, — any  danger  in  that  re- 
gard so  remote  as  not  to  be  appreciated  or  seen  at  all  and  the 
paramount  thought  of  all  being  agriculture,  manufacturing, 
*^^  development  in  a  way  which  meant  destruction  upon  the 
one  hand  for  conservation  upon  the  other,  might  not  be  such 
now,  i£  conducted  with  some  degree  of  moderation,  but  that, 
^o\xj.gg^  would  exclude  the  doing  of  anything  expressly  pro- 
tibited  by  the  fundamental  law. 

_  ^ona  the  foregoing  it  will  be  appreciated  that  reforestation 

.    ^ity^  in  an  old  and  thickly  settled  country  where  neces- 

y>   in  the  near  future,  for  increase  of  fuel  supply  and  for 

^^S  and  equalizing  the  fiow  of  natural  waters  is  apparent, 

oui<j  \^  quite  reasonable,  the  degree  of  activity  and  weight 

P^l>lic  burden  being  in  some  rational  degree  proportionate 
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to  the  exigencies  of  the  case.  In  a  country,  more  than  half 
its  territory  unseated  lands,  in  the  whole  sparsely  settled  and 
with  no  congestion  probable  for  a  long  term  of  years,  wood 
fuel  in  abundance  within  reasonable  reach  in  that  portion  of 
the  country  which  could  be  thus  served  more  economically 
than  with  other  fuel ;  little  or  no  economy  in  prospect  in  the 
use  of  local  timber  supply  for  building  purposes,  and  the  nat- 
ural conditions  as  to  natural  surface  water  supply  quite 
ideal, — to  conserve  and  increase  forest  products  at  public  ex- 
pense solely  for  the  benefit  of  the  people  of  the  future,  and 
under  such  conditions  that  the  benefits  would  in  the  remote 
time  be  as  likely  to  go  to  those  outside  the  taxing  jurisdiction 
as  to  those  within  it,  would  seem  to  be,  at  best,  a  great  stretch 
of  the  police  power. 

The  foregoing,  without  discussion,  or  application,  defi- 
nitely, to  the  particular  situation,  suggests  that,  while  refor- 
estation and  afforestation  is  within  the  scope  of  police  power 
and,  to  that  extent  as  well  as  for  the  conservation  of  trust 
lands,  such  work  is  a  legitimate  subject  of  state  expense, 
within  the  meaning  of  the  constitution, — there  are  limitations 
which  should  be  observed  in  a  country  like  ours.  There  are 
the  inherent  restraints  upon  the  exercise  of  the  police  power 
and  the  express  limitations  of  the  constitution  besides.  It 
does  not  seem  difficult  to  conclude  that  there  might  be  such 
excessive  use  of  public  money  as  to  transcend  the  broadest 
reasonable  scope  of  the  police  power,  both  as  to  legitimateness 
of  purpose  and  appropriateness  of  means,  and  there  might  be 
activity  of  such  nature  as  to  invade  the  field  of  works  of  in- 
ternal improvement 

The  precise  legitimate  scope  of  forestry  industry,  it  is  not 
our  province  to  here  suggest.  It  would  be  impossible  to  do 
that  so  as  to  mark  any  definite  unmovable  line.  The  scope 
may  contract  or  expand  with  material  changes  of  conditions. 
The  best  that  can  be  done  is  to  state  general  principles  and 
apply  them,  by  process  of  inclusion  and  exclusion,  to  the  par- 
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ticular  situation  we  have  to  deal  with  and  leave  the  rest  to 
legislative  wisdom,  with  assurance  of  there  being  no  danger 
of  the  result  being  judicially  disturbed  so  long  as  it  does  not, 
convincingly,  appear  to  exceed,  beyond  a  reasonable  doubt, 
the  field  of  legislative  discretion.  Such  general  principles, 
perhaps,  have  been  sufficiently  stated.  They  have  been  in 
some  respects  applied  to  such  situation,  but  to  clear  up  any 
uncertainties  which  might  arise  in  the  mind  of  any  one  hav- 
ing occasion  to  study  the  discussion  here,  it  may  be  well  to 
restate  and  add  to,  with  particular  reference  to  our  statutory 
scheme. 

Of  course,  the  fundamental  limitations  of  legislative  author- 
ity as  regards  diverting  lands  impressed  with  an  exclusive 
educational  trust,  or  the  moneys,  arising  from  lands  funda- 
mentally dedicated  to  such  a  trust,  to  independent  forestry  or 
to  any  other  purpose,  or  diverting  lands  of  the  swamp  grant 
class  so  that  moneys  arising  therefrom,  not  used  for  the  pri- 
mary purpose  of  such  grant,  will  not  inure  to  the  secondary 
trust  under  the  state  constitution  or  invade  the  constitutional 
authority  of  the  commissioners  of  public  lands  over  "school 
lands  proper"  cannot  lawfully  be  overstepped.  Any  activity 
beyond  those  barriers  is  outside  of  legislative  discretion. 

Whatever  is  reasonably  required  to  care  for  the  trust  land 
of  any  character,  as  regards  fire  hazard  or  trespassing  or  real- 
izing on  annual  forest  crops,  naturally  produced  thereon  and 
to  utilize  the  dead,  down,  dying,  and  mature  timber  for  the 
benefit  of  the  fund  for  which  the  lands  are  held,  may  doubt- 
less be  done  and  at  general  public  expense,  if  the  legislature 
80  wills,  and  referable  either  to  the  police  power  or  the  gov- 
ernmental function  for  which  the  lands  are  held.  Neither 
police  nor  any  other  power  would  justify  use  of  public  money 
and,  so,  the  taxing  power,  in  the  purchase  of  land  for  forest 
or  any  other  purpose  and  administration  thereof  so  as  to 
prejudice  the  proper  handling  of  the  trust  lands,  either  by 
lessening  the  proceeds  which  might  otherwise  be  derived  there- 
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from,  or  income  thereon,  or  confusing  the  proceeds,  or  the 
income  thereof,  belonging  to  one  fund  with  those  belonging 
to  Another. 

Probably  conservation  of  the  trust  lands  under  the  police 
power  for  the  particular  purposes  of  the  trusts,  might  include 
judicious  purchasing  of  adjacent  lands  to  protect  the  former 
and  increase  the  proceeds  therefrom  in  the  end;  the  invest- 
ment to  remain  a  part  of  the  trust  where  the  ultimate  benefit 
is  to  be  state  wide,  as  in  case  of  lands  held  for  educational 
purposes,  or  returned  to  the  general  fund  in  case  of  a  sale,  as 
the  legislature  might  determine,  and  in  case  of  the  lands  be- 
ing subject  to  a  trust  for  a  local  use,  as  for  example  drainage, 
the  investment  returned  to  the  general  fund  in  the  event  of  a 
sale.  Under  the  particular  power,  doubtless,  there  is  a  wide 
field  of  legitimate  activity  as  to  policing  to  prevent  and  pro- 
tect against  fire  loss  in  the  wooded  portions  of  the  state,  or 
loss  from  fires  originating  on  unoccupied  lands,  or  liable  to 
spread  vrtth  dangerous  consequences  to  other  lands. 

Probably,  too,  under  the  police  power,  expense  may  be  in- 
curred to  properly  care  for  the  quite  large  amount  of  lands 
granted  to  the  state  for  forestry  purposes,  and  they  may  be 
added  to  at  state  expense  for  the  primary  purpose  of  utiliz- 
ing the  particular  lands  and  making  them  valuable  in  an  edu- 
cational way  and  for  the  public  purposes  of  the  grants.  The 
primary  purpose  would  not  be  to  create  a  forest  reserve  either 
as  a  temporary  or  a  permanent  feature  of  the  state  and,  so, 
violate  the  inhibition  against  engaging  in  "works  of  internal 
improvement;"  but  would  be  for  the  public  purpose  of  realiz- 
ing upon  the  granted  property  for  the  purposes  of  the  grant. 
That  would  seem  to  be  well  within  the  field  of  public  welfare 
and  not  contrary  to  any  fundamental  limitation.  The  cost 
then  would  be  legitimate  "state  expense"  within  the  meaning 
of  the  constitution.  The  legitimacy  of  that  would  not  be  mili- 
tated against  because  of  the  incidental  effect  being  to  create 
a  permanent  forest  reserve,  if  such  were  the  result,  and  if 
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caution  were  taken  to  keep  the  primary  purpose  of  the  public 
investment  within  reasonable  bounds  and  conservative  of  the 
donated  property  for  the  educational  and  other  purposes  of 
the  grant 

The  primary  purpose  in  making  purchases  to  block  up  with 
lands  presently  held  should  be  conservation  of  the  particular 
class  of  lands  and  the  administration  should  be  on  that  plan, 
in  order  not  to  run  any  risk  of  violating  express  or  implied 
fundamental  limitations  and  bring  the  expense  within  the 
meaning  of  "state  expense"  in  case  of  there  being  no  provi- 
sion for  returning  the  outlay,  reasonably,  to  the  general  fund. 

Thus  it  is  logically  considered  that,  restrained  as  before  in- 
dicated, the  forestry  work,  in  general,  mentioned  in  sees. 
1494 — 41  to  1494 — 62,  inclusive,  with  incidental  appropria- 
tions out  of  the  state  treasury  to  pay  for  the  same  as  state 
expenses,  if  the  legislature  so  wills,  is  legitimate.  There  must 
be  excepted,  lumbering  operations,  sales  of  timber  or  other 
products  of  the  trust  lands  other  than  for  enhancement  of  the 
school  or  other  appropriate  fund  according  to  the  class  of  land 
yielding  the  same,  expenditures  for  the  purpose  of  making  the 
lands,  as  such,  of  permanent  use  to  the  state  in  the  general 
sense.  While  the  trust  lands  may  be  leased  or  used  other- 
wise than  offered  for  sale  they  cannot  be  tied  up  permanently 
for  the  benefit  of  forestry  or  at  all  except  for  the  primary 
purpose  of  producing  the  results  contemplated  by  the  con- 
stitution. For  that  they  may  be  withheld  from  sale,  in  legis- 
lative discretion.  That  discretion  may  favor  one  way  of 
handling  the  land  at  one  time  and  a  different  way  at  another. 
The  language  of  the  law  in  terms  that  they  may  be  handled 
with  reference  to  a  permanent  benefit,  in  the  general  sense, 
as  if  held  in  a  proprietary  capacity  goes  too  far  but  does  not 
hurt  because  not  binding.  The  proceeds  of  or  moneys  aris- 
ing from  the  land  cannot  be  used  otherwise  than  as  the  con- 
stitution provides  nor  the  lands  used  otherwise  than  with  a 
^ew  of  acquiring  such  proceeds  or  moneys* 
Vol.  160  —  10 
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The  prime  difficulty  discovered  in  this  case  is  the  disre- 
gard of  the  constitutional  dedication  of  "the  proceeds  of"  and 
"moneys  arising  from"  the  trust  lands  which  has  been  in  prog- 
ress since  the  law  of  1897,  causing  almost  inextricable  con- 
fusion of  "school  lands  proper"  with  second  class  school  lands, 
drainage  lands,  lands  purchased  from^  the  proceeds  of,  or 
moneys  derived  from,  such  land,  and  other  classes  of  lands 
and  further  confusion  of  such  proceeds  and  moneys  and 
moneys  arising  from  the  purchased  lands.  That  confusion 
must  have  been  intensified  by  the  practice  of  swapping  land 
and  other  activities,  all  the  operations  involving,  with  the  re- 
ceipts from  lands  since  the  forest  diversion  took  place,  a  mil- 
lion dollars,  more  or  less,  to  say  nothing  about  interest. 

The  confusion  spoken  of  wiU  require  a  most  careful  ac- 
counting to  determine  the  legal  and  equitable  status  of  the 
claims  of  the  trust  funds  upon  the  general  fund,  and  the  re- 
lations between  the  school  fund  and  the  drainage  fund,  and 
of  both  with  the  forestry  fund,  and  a  judicial  confirmation 
as  a  closing  administrative  matter  in  executing  the  judgment 
in  this  case. 

Now  whether,  in  the  light  of  the  foregoing,  there  is  any 
reasonable  call  for  the  large  appropriations  characterizing  the 
particular  scheme, — a  significant  part  being  the  $50,000  per 
year  depended  upon  to  pay  out  the  land-contract  claims, — in 
view  of  the  present  development  of  the  state,  need  not  be  de- 
cided, because  the  supposed  condition  under  which  the  legis- 
lature created  the  plan  and  which  the  forester,  as  we  see,  has 
advised  carrying  out  to  an  extent  which  would  absorb  several 
millions  of  dollars,  would  doubtless  not  have  been  thought  of, 
had  it  not  been  supposed  that  the  domain  belonging  to  the 
trust  fund  purposes  could  be  laid  hold  of  as  a  foundation  for 
the  permanent  forestry  investment.  It  is  easily  seen  that  it 
would  require  a  very  large  investment  to  purchase  all  the  lands 
required  to  realize  the  ambitious  plan.  The  estimated  amount 
of  lands,  in  the  whole,  according  to  the  report  of  the  forester. 
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would  be  around  a  million  acres.  All  was  designed  to  be 
treated  in  a  proprietary  way  by  making  improvements  of  vari- 
ous kinds  and  carrying  on  business  with  the  improvement  of 
water  powers  in  prospect.  The  entire  investment  contem- 
plated;  including  withdrawal  of  all  the  trust  lands  so  as  to 
make  them  a  permanent  feature  of  the  state  for  its  general 
purposes  as  suggested  in  sub.  2,  sec.  1494 — 43,  and  withhold 
them  from  private  ownership  and  from  present  use  for  the 
ordinary  public  functions  of  the  state  government, — ^would  be 
$3,000,000,  more  or  less,  a  large  part  of  which  must  belong 
to  the  educational  funds  of  the  state;  but  permanently  di- 
verted therefrom  contrary  to  the  most  emphatic  dedication 
thereof  by  the  people  in  the  beginning. 

As  clearly  seen,  the  sacred  trust  lands  were  the  basis  upon 
which  the  whole  structure  we  have  considered  was  builded. 
After  the  practice  for  several  years  without  question,  under 
the  supposed  law  of  1897,  which  in  fact  did  not  exist,  except 
for  a  brief  period,  of  treating  the  lands  which  had  been  for 
more  than  thirty  years  in  charge  of  the  constitutional  com- 
missioners under  the  fundamental  law,  as  free  lands  which 
the  legislature  could  do  with  as  they  saw  fit,  that  it  came  to 
pass,  by  1903  and  1905,  that  the  true  character  thereof  was 
lost  sight  of  or  ignored,  is  not  to  be  wondered  at.  There 
were  several  changes  of  officers  during  the  period  mentioned, 
both  as  to  commissioners  of  public  lands  and  officers  who  were 
supposed  to  give  special  attention  to  the  school  fund  for  the 
benefit  of  which  the  state  held  the  trust  lands;  but  just  how  it 
came  about  that  none  of  these  guardians  came  to  its  rescue 
until  the  present  commissioner  raised  the  protest  which  re- 
sulted in  this  litigation,  it  is  not  our  business  to  inquire, 
though  in  the  public  interest  which  is  now  so  within  our  judi- 
cial authority  to  conserve,  we  may  properly  mention  the  seem- 
ing omission  as  one  of  the  things  which  gave  rise  to  the  false 
conception  in  the  light  of  which  the  legislature  created  the 
scheme  for  a  permanent  forest  reserve  with  the  trust  land  as 
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the  substructure  and  the  constitutional  guardians  of  the 
"school  lands  proper"  and  who  had  theretofore  been  intrusted 
with  the  care  of  the  other  state  lands  relegated  to  a  very  in- 
consequential position.  In  the  new  light  as  to  the  trust  lands, 
and  the  situation  which  must  necessarily  considerably  restrict 
the  forestry  activity  and  scheme,  the  legislature  wiU  doubtless 
recast  the  plan  in  respect  to  the  matter  and  carefully  eliminate 
from  the  statutes  all  illegalities  and  such  excesses  as  there 
may  be  in  the  light  of  this  decision, 

XL 

It  is  perhaps  rightly  thought  that  sec.  1092m,  StatB. 
(ch.  740,  Laws  of  1913),  is  so  involved  in  the  forestry 
scheme  of  which  the  primary  matter  of  this  litigation  is  a 
part,  that  it  should  be  considered  with  the  other  details  of  the 
entirety. 

We  will  do  that,  because  it  seems  that,  necessarily,  such 
litigation,  as  broadened,  takes  in  all  the  details  of  the  forestry 
scheme  to  the  end  that  a  single  decree  may  settle  the  entirety. 

Is  the  statute  referred  to  constitutional  ?     It  provides  for : 

1.  Filing  by  the  state  forester  each  year  with  the  tax  com- 
mission of  a  list  of  all  forest  reserve  lands  in  certain  counties 
and  portions  thereof. 

2.  Assessment  of  such  lands  for  taxation  by  the  tax  com- 
mission. 

3.  Placing  of  such  lands  on  the  local  tax  rolls  for  local 
taxation ;  the  tax  burden  to  be  limited  to  one  and  one-quarter 
of  one  per  cent,  upon  the  assessed  valuation. 

4.  Payment  of  the  tax  out  of  the  general  fund  of  the  state. 
'  6.  Reassessment  under  sec.  1087 — 45,  Stats.     Also  appeal 

from  the  equalization  by  the  county  board  under  sees.  1077a 
to  1077Z^  Stats. ;  the  assessor  of  incomes  of  any  county  where 
any  of  the  forest  reserve  lands  are  situated  to  possess  the  right 
to  institute  proceedings  for  reassessment  by  the  tax  commia- 
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sion  of  all  taxable  property  in  any  town  where  any  forest  re- 
serve lands  are  situated  and  institute  proceedings  for  a  review 
of  the  relative  value  of  the  taxable  property  of  the  taxing  dis- 
tricts where  said  lands  are  situated. 

That  certainly  is  quite  a  novel  piece  of  legislation.  It 
seems  to  be  fatally  infirm  in  treating  the  lands  as  proprietary 
property.  It  will  be  observed  that  the  state  consents  to  the 
taxation  on  that  theory.  Had  it  been  appreciated  that  the 
state's  title  was  of  a  trust  character,  the  legislature  would 
probably  not  have  so  provided.  It  is  not  perceived  by  what 
right  the  state  can  deplete  the  general  fund  for  the  purpose  of 
paying  local  taxes  on  its  trust  lands.  State  revenue  can  only 
be  used  for  state  purposes  of  a  governmental  nature,  as  we 
have  before  seen. 

Again,  if  the  trust  lands  may  be  made  subject  to  local  taxa- 
tion, why  does  not  the  act  violate  the  constitutional  provision 
that  the  rule  of  taxation  shall  be  uniform  ?  Sec.  1,  art.  VIII. 
Under  this  act,  the  trust  lands  in  certain  counties  and  portions 
of  counties  are  made  subject  to  local  taxation,  while  the  same 
kinds  of  lands  elsewhere  are  not. 

Again,  why  does  not  the  act  violate  the  constitutional  plan 
of  local  self-government,  in  that  the  original  assessment  of  the 
property  for  taxation  is  required  to  be  made  by  the  state  tax 
commission  instead  of  by  the  local  assessors,  and  the  whole 
scheme  ignores  the  right  of  local  control  and  the  law  requiring 
uniformity  of  rule  of  taxation  ?  That  applies,  so  that,  while 
the  doctrine  of  classification  is  recognized  the  rule  of  taxation 
within  each  class  must  be  uniform.  If  the  trust  lands  are  to 
be  taxed  at  all,  all  the  lands  of  that  character  must  be  taxed. 
All  church  property  may  be  exempted  from  taxation;  but  to 
subject  such  property  to  taxation  as  to  some  church  organiza- 
tions or  in  some  counties  and  exempt  like  property  otherwise 
would  be  clearly  unconstitutional.  That  would  be  not  un- 
like taxing  some  of  the  trust  lands  because  they  are  in  the  for- 
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est  reserve  and  leaving  the  others  not  so  burdened,  thus  afford- 
ing towns  in  which  lands  of  the  first  class  may  be  situated 
a  special  advantage. 

Again,  it  is  not  perceived  why  this  taxing  statute  does  not 
violate  sec.  31,  art.  IV,  of  the  constitution  prohibiting  special 
legislation  for  the  assessment  or  collection  of  taxes.  The  act 
is  special  in  every  respect  It  applies  to  but  part  of  a  class 
of  land.  It  provides  for  assessing  such  part  in  a  special  way 
and  for  a  particular  class  of  tax  burdens.  It  provides  for  tax- 
ation within  a  specified  limitation  as  to  amount.  In  the 
whole,  it  is  difficult  to  conceive  of  anything  which  could  be 
added  to  the  enactment  to  emphasize  its  character  as  a  piece 
of  legislation  of  special  nature  for  the  assessment  and  col- 
lection of  taxes.  The  constitutional  provision  reaches  the 
whole  subject  of  taxation  and  every  part  of  it.  Kimball  v, 
Rosendale,  42  Wis.  407 ;  Chicago  &  N.  W.  B.  Co.  v.  Forest 
Co.  95  Wis.  80,  70  N.  W.  77 ;  State  ex  rel  Merrimac  v.  Hor 
zelwood,  158  Wis.  405,  149  N.  W.  141. 

The  various  infractions  of  the  fundamental  law  are  so  clear 
that  it  seems  unnecessary  to  cite  authority  in  respect  thereto. 
The  enactment  seems  to  have  been  framed  to  meet  an  emer- 
gency supposed  to  be  very  pressing.  The  supposed  exigency 
seems  to  have  overshadowed  entirely  the  fundamental  law, 
preventing  devotion  to  the  proposition  of  the  real  official  dis- 
cretion and  judgment  which  should  be  applied  to  such  matters^ 
The  remedy  suggested  was  accepted.  An  act  in  relation  to  a 
subject  so  closely  fenced  about  by  fundamental  law  as  that  of 
taxation  should  be  scrutinized  by  legislators  with  the  greatest 
possible  care,  and  reasonable  doubts  as  to  its  validity  should 
be  resolved  in  favor  of  the  constitution.  To  enact  proposed 
legislation  without  such  care  and  in  case  of  doubt  as  to  consti- 
tutionality pass  it  regardless  thereof,  with  the  thought  that  it 
may  never  be  judicially  questioned  and,  if  it  shall  be,  the 
point  of  view  will  be  reversed  and  the  act  sustained,  unless 
found  to  be  manifestly  unconstitutional,  is  to  greatly  mini- 
mize and  in  some  features  abrogate  fundamental  law. 
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XII. 
Are  sees.  1494—132,  1494—133,  and  1494—134  constitu- 
tional ?       They  are  part  of  the  whole  which  is  involved  in  this 
litigation.     They  provide : 

l^)  ^o  county  which  is  wholly  or  partly  north  of  town  33 
stall  take  a  tax  deed  except  upon  condition  of  filing  with  the 
commissioners  of  public  lands  a  list  of  the  deeded  lands,  the 
date  of  the  deed,  record  thereof,  and  amount  of  the  county  in- 
vestment in  such  lands. 

(b)  A  county  which  shall  have  taken  a  tax  deed  in  such 
territory  shall  not  sell  the  land  for  one  year,  except  to  the  state, 
imJess  duly  notified  that  it  does  not  desire  to  acquire  the  same. 

(c)  The  commissioners  of  public  lands  may  take  such  of 
said  lands  for  the  state  as  they  may  desire  to  so  take  within 
the  year  period  and,  at  not  to  exceed  the  cost  to  the  county, 
the  purchase  price  to  be  paid  out  of  the  general  fund. 

(d)  As  to  lands  so  taken  a  former  owner  is  accorded  the 
benefit  of  the  statutes  as  to  regaining  the  property  by  judicial 
remedies  except  as  to  recovering  costs  in  case  of  being  the  pre- 
vailing party. 

The  special  nature  of  such  provisions  is  plain.  Under  the 
general  system  of  county  government,  the  taking  of  tax  deeds  by 
counties  on  matured  tax-sale  certificates  owned  by  it,  is  obliga- 
tory. The  deeded  land,  in  any  such  case,  becomes  county  prop- 
erty as  absolutely  as  in  case  of  a  tax  deed  to  a  private  person. 
TTntil  the  county  chooses  to  sell  the  land,  not  exceeding  two 
years,  it  remains  subject  to  taxation,  in  which  case  the  county 
must  pay  the  local  and  state  taxes  and  take  the  certificate  on 
the  sale  as  an  additional  claim  against  the  land.  It  cannot  be 
sold  except  by  order  of  the  county  board  and  at  such  price  as 
it  may  determine.  It  may  be  more  or  less  than  the  county 
investment.  The  county  may  demand  the  full  value  thereof 
the  same  as  a  private  owner  might.  In  that  way  it  has  com- 
petency to  make  up  on  excess  sales  what  it  loses  on  others. 
Sees.  1193  and  1194.  The  whole  is  an  important  part  of  the 
system  for  the  collection  of  taxes  bv  counties  for  their  benefit 
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and  that  of  local  taxing  districts  and  the  state  as  well.  The 
enactment  seems  to  pretty  clearly  violate  the  fundamental  re- 
quirement for  uniformity  of  town  and  county  government. 
There  can  be  "but  one  system  of  town  and  county  govern- 
ment, which  shall  be  as  nearly  uniform  as  practicable.*' 
Sec.  23,  art.  IV,  Const. 

In  general,  as  indicated,  counties  may  handle  their  tax 
lands  in  their  discretion,  subject  to  the  limitation  as  to  taxing. 
To  take  away  that  right  in  the  particular  counties — ^remove 
the  lands,  practically,  at  once,  upon  a  tax  deed  being  taken 
by  the  county,  from  its  taxing  resources  and  those  of  the 
to^vns  as  well  and  appropriate  the  same  at  the  cost  to  the 
county  of  the  particular  lands,  regardless  of  the  real  value, 
and  the  actual  cost  as  well,  in  the  general  sense,  specializes  to 
a  high  degree  to  the  prejudice  of  such  counties  and  taxing  dis- 
tricts. The  scheme  violates  the  prohibition  of  special  legisla- 
tion for  the  assessment  and  collection  of  taxes. 

Land  once  acquired  by  a  county,  is,  as  to  the  state,  private 
property.  The  latter  has  no  interest  in  it  whatever.  There- 
fore, for  the  state  to  appropriate  it  in  the  adversary  way  de- 
signed, violates  the  prohibition  against  taking  private  prop- 
erty for  public  use  without  rendering  just  compensation  there- 
for. That  applies  in  case  of  the  state  taking  property  which 
a  county  owns  in  its  proprietary  capacity,  the  same  as  in  case 
of  its  taking  property  from  any  other  person. 

The  feature  affording  a  former  owner  less  advantages  as  to 
regaining  his  property  than  owners,  in  general,  violates  the 
fundamental  rules  of  equality. 

We  have  now  covered  all  questions  suggested  in  the  case. 
We  need  not  add  a  recapitulation  of  conclusions.  They  ap- 
pear sufficiently  in  the  opinion  to  render  a  resum6,  other  than 
what  will  be  embodied  in  the  order  and  judgment,  unneces- 
sary. That  will  be  subject  to  an  accounting  to  be  had  and 
the  approved  result  embodied  therein  in  due  time.  The  judg- 
ment must  respond  to  the  situation  that  the  whole  case,  as  to 
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pleaded  facts  on  the  part  of  the  defendant,  is  admitted,  ren- 
dering opportunity  to  plead  over  not  needed.  Because  of  the 
broad  character  of  the  issues,  framed  under  su^estions  of  the 
court,  the  submission  and  desire  for  all  involved  to  be  set  at 
rest,  the  closing  must  be  correspondingly  broad,  taking  much 
the  cast  of  a  decree  in  equity,  as  in  Will  of  Rice,  150  Wis. 
401, 136  N.  W.  956, 137  N.  W.  778 ;  State  ex  rel.  Att'y  Qen. 
V,  N.  P.  B.  Co.  157  Wis.  73, 147  N.  W.  219, 

On  account  of  the  unwarranted  confusion  of  different 
classes  of  trust  fund  lands  with  lands  purchased  by  proceeds 
of  trust  fund  lands  and  other  moneys,  including  money  drawn 
from  the  general  fund,  and  income  from  trust  funds,  and 
other  confusions,  all  muBt  be  regarded  as  having  the  cast  of 
trust  fund  lands  and  money  so  far  as  necessary  to  the  full 
restoration  of  such  trust  fimd  lands  and  property,  and  iden- 
tification of  the  amount  belonging  to  each  fund  as  of  the  date 
of  eh.  367,  Laws  of  1897,  and  further  back  if  found  prac- 
ticable. 

By  the  Court. — ^It  is  considered,  ordered,  decreed,  and  ad- 
judged that: 

First.  The  demurrer  to  defendant's  pleading  be  and  is 
overruled. 

Second.  The  land  contract  mentioned  in  the  petition  is  void 
for  reasons  indicated  in  the  opinion,  particularly  because : 

a.  It  created  a  state  debt  and  created  such  when  state  in- 
debtedness exceeded  the  constitutional  limit. 

b.  It  is  an  evidence  of  indebtedness  within  the  state  consti- 
tutional prohibition. 

c.  The  contract  was  not  authorized  by  statute. 

d.  By  sec.  10,  art.  VIII,  Const,  at  the  date  of  the  con- 
tract, it  is  fatally  within  the  "works  of  internal  improvement" 
feature  of  the  forestry  statutes  (though  they  are  in  important 
features,  as  indicated  in  the  opinion,  not  so  tainted)  and  the 
addition,  in  form,  to  such  section  in  November,  1910,  failed 
for  reasons  stated  in  the  opinion. 
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e.  It  is  an  inseparable  part  of  the  forestry  legislation  and 
particularly  of  the  invalid  features  thereof  stated  in  the  opin- 
ion. 

Third.  The  forestry  legislation,  including  sec.  1072 — 1, 
Stats.,  ch.  367,  Laws  of  1897,  ch.  450,  L;aws  of  1903,  and 
ch.  264,  Laws  of  1905,  and  such  other  acts  as  there  may  be, 
did  not  repeal  or  affect  sees.  250  and  251,  Stats.  1898,  for 
reasons  cited  in  the  opinion.  Such  sections  are  part  of  the 
written  law  of  the  state  and  govern  the  matters  therein  re- 
ferred to. 

Fourth.  All  lands  derived  by  the  state  from  the  United 
States  under  the  swamp  land  grants,  the  lands  in  lieu  of 
swamp  lands,  set  aside  for  educational  purposes  under  ch.  537, 
Laws  of  1865,  and  confirmed  by  ch.  151,  Laws  of  1869,  and 
subsequent  practice,  and  all  other  lands  so  derived  or  in  lieu 
of  swamp  lands  and  required  to  be  set  apart  under  the  terms 
of  said  sees.  250  and  251,  by  sec.  2,  art.  X,  of  the  constitution 
and  the  legislative  action  referred  to  became,  and  so  far  as  not 
disposed  of  are,  school  fund  lands  as  regards  the  manner  of 
handling  the  same,  subject  to  the  constitutional  duty  to  con- 
serve the  same  for  the  purpose  of  producing  money  for  the 
school  fund,  as  indicated  in  the  opinion ;  but  under  the  control 
of  the  legislature  in  respect  to  the  manner  of  dealing  therewith 
for  such  purpose. 

Fifth,  The  sections  of  the  statutes  composing  ch.  740,  Laws 
of  1913,  and  those  composing  ch.  491,  Laws  of  1907,  are  un- 
constitutional for  the  reasons  stated  in  the  opinion. 

Sixth.  The  provisions  of  the  forestry  legislation,  other  than 
the  features  mentioned,  are  valid  within  limitations  stated  in 
the  opinion. 

Seventh.  The  state  has  an  equitable  lien  on  the  lands  in- 
cluded in  the  illegal  contract  for  the  money  paid  thereon,  and 
such  money,  equitably,  is  declared  to  have  been  trust  money, 
whereby  such  lien  inures  to  the  benefit  of  the  trust  fund  prop- 
erty. 
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Eighth.  For  the  benefit  of  the  trust  funds,  the  balance  due 
on  the  contract  shall  be  paid  out  of  trust  fund  money  when 
practicable  and  to  provide  therefor  all  moneys  to  the  credit  of 
the  forestry  fund  derived  from  sales  of  land,  or  from  appro- 
priations to  buy  lands,  or  in  the  tax-title  fund  referable  to 
sees.  1494—131  to  1494—135  inclusive,  Stats.  1913,  are  de- 
clared to  equitably  belong  to  the  drainage  and  constitutional 
trust  funds.     Because  of  the  diversion  of  such  funds  to  for- 
estry purposes  and  to  the  general  fund,  and  the  resulting  con- 
fusion, the  whole  is  declared  to  have  the  character  of  the 
more  important  funds  which  have  wrongfully  lost  their  iden- 
tity, and  such  equitable  status  shall  subsist  so  far  as  necessary 
to  fully  remedy  the  diversion  and  confusion. 

Ninth.  The  newly  acquired  lands  under  the  forestry  law, 
except  those  donated  to  the  state  for  forestry  purposes,  have 
the  cast  of  the  constitutional  trust  fund  lands  and  will  be  ad- 
ministered accordingly  until,  upon  a  full  accounting,  it  shall  be 
found  what  part,  if  any,  will  remain  after  fully  restoring  the 
integrity  of  the  trust  fund  lands  and  trust  funds. 

Tenth.  The  facts  being  admitted,  the  alternative  writ  of 
mandamti^  is  dismissed,  but  the  cause  retained  for  the  pur- 
pose of  final  disposition  upon  the  coming  in  of  the  report  of 
the  referees  hereafter  appointed. 

Eleventh.  There  shall  be  an  accounting  whidi  is  hereby 
ordered  of  all  dealings  with  the  trust  fund  lands  of  the  date 
of  ch.  367,  Laws  of  1897,  and  so  long  prior  thereto  as  prac- 
ticable, not  earlier  than  the  decision  under  ch.  537,  Laws  of 
1865, — and  of  lands  acquired  under  the  forestry  legislation 
since  1897,  except  those  donated  to  the  state  for  forestry  pur- 
poses or  acquired  by  proceeds  of  the  latter,  and  an  accounting 
of  all  proceeds  of  such  trust  lands  and  income  thereof  and  in- 
come which  such  proceeds  would  have  earned  had  the  same 
been  devoted  to  the  trust  to  which  they  belonged,  such  ac- 
counting to  include  all  moneys  paid  into  the  forestry  fund  or 
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^;eneral  fund,  derived  from  trust  fund  lands  or  lands  purchased 
therewith  and  income  from  such  proceeds,  and  a  partition 
shall  be  made  of  the  entire  property  so  found  equitably  and 
legally  to  belong  to  the  constitutional  trusts,  including  any  in- 
debtedness from  the  general  fund;  giving  due  credit  for  all 
proper  disbursements  chargeable  to  such  trust  funds, — so  that 
each  of  the  constitutional  trusts  will  have  its  equitable  and 
legal  portion  of  the  trust  fund  property  with  identity  estab- 
lished as  to  lands  and  other  assets,  as  near  as  may  be,  after 
the  manner  of  the  decision  under  ch.  537,  Laws  of  1865. 
Such  accounting  shall  include  all  matters  not  specifically 
mentioned  so  far  as  necessary  to  cover  the  field  discussed  in 
the  opinion  and  carry  out  the  intent  thereof  guided  by  such 
opinion,  and  the  referees  shall  report  the  result  of  the  account- 
ing to  the  court  with  all  convenient  speed. 

For  the  purposes  of  the  accounting  the  cause  is  referred  to 
the  Commissioners  of  Public  Lands  and  Judge  Samuel  D. 
Hastings  as  special  referee. 

The  holders  of  land  contracts  like  the  particular  one  shal^ 
be  bound  by  the  decision  herein  subject  to  the  right  of  any 
vendor  or  assignee  of  such  vendpr  to  show  cause  why  to  the 
contrary  vdthin  twenty  days  after  service  of  a  copy  of  this 
order  on  such  vendor  or  assignee  and  notice  to  show  such  cause 
within  such  time  or  be  so  bound,  and  such  notice  in  writing 
shall  be  given,  so  far  as  practicable,  within  twenty  days  after 
the  entry  hereof  and  proof  be  filed  as  part  of  the  records  of 
this  casa 

Administrative  orders  will  be  accorded,  if  necessary,  for 
further  guidance  in  the  course  of  the  accounting,  to  the  end 
that  this  determination  may  be  fully  carried  out  according  to 
the  intent  thereof. 

Upon  the  coming  in  and  confirmation  of  the  report  of  the 
referees  judgment  shall  be  rendered  in  respect  to  the  matters 
covered  thereby  in  accordance  with  such  confirmation. 
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The  following  opinion  was  filed  February  24,  1915 : 

WiiTSLow,  0.  J.  (concurring).     I  concur  in  the  judgment 
pronoTuioed  in  this  case,  but  not  in  some  of  the  propositions  of 
the  opinion.     At  the  outset  I  may  properly  say  that  the  justices 
who  participated  in  the  decision  of  this  case  realized  from  the 
beginning  its  great  importance  to  the  state  and  to  the  people 
at  large,  as  well  as  the  great  desirability  that  a  result  be 
reached  which  should  speak  with  the  authority  of  unanimity. 
The  efforts  to  reach  that  result  have  been  earnest  and  continu- 
ous on  the  part  of  all  since  the  day  of  final  submission.     Nec- 
essarily there  have  been  concessions  made  by  alL     I  am  not 
withdrawing  any  of  them  now.     I  had  hoped  that  the  opin- 
ion of  the  court  would  be  so  phrased  that  I  should  be  able  to 
let  the  case  pass  without  further  writing,  but,  as  it  stands,  I 
feel  compelled  in  justice  to  myself  to  state  certain  respects  in 
which  I  differ  radically  from  the  lines  of  reasoning  in  the 
opinion,  while  not  disagreeing  with  the  judgment  itself. 

I  agree  without  discussion  to  the  propositions  (1)  that  the 
constitutional  amendment  was  not  passed  because  not  agreed 
to  by  the  Assembly  at  the  second  session ;  (2)  that  the  contract 
in  question  is  void  because  the  debt  limit  of  the  state  had  al- 
ready been  exceeded  by  borrowing  from  the  trust  funds  of  the 
state;  (3)  that  the  school  funds  of  the  state  should  be  made 
good  so  far  as  possible  by  an  accounting  and  the  enforcement 
of  a  lien  in  favor  of  such  trust  funds  on  the  lands  included  in 
the  contract  in  question  and  the  other  contracts  similar  there- 
to; (4)  that  the  division  of  the  swamp  lands  made  under  the 
act  of  1865,  by  which  certain  of  them  were  set  apart  for  nor- 
mal school  purposes  and  the  balance  for  drainage  purposes, 
fixed  upon  the  lands  set  apart  for  school  purposes  a  trust  to 
the  extent  that  "all  moneys  arising"  from  them  must  become 
part  of  the  school  funds  under  sec.  2  of  art.  X  of  the  constitu- 
tion; (5)  that  such  lands,  however,  did  not  become  "school" 
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or  "university"  lands  within  the  meaning  of  sec.  7  of  said 
art.  X,  and  hence  were  not  placed  by  the  constitution  under 
the  exclusive  control  of  the  commissioners  of  school  and  uni- 
versity lands;  (6)  that  said  lands  remain  within  the  control 
of  the  legislature,  which  may  sell  them  or  withdraw  them 
from  sale  as  seems  at  any  time  best  for  the  purposes  of  the 
trust,  always  provided  that  the  moneys  arising  from  them, 
whether  resulting  from  sale  of  the  land  or  sale  of  the  timber 
thereon,  go  into  the  school  funds  of  the  state;  (7)  that  these 
trust  lands  may  be  reforested  after  approved  methods  and 
conserved  from  fire  and  additional  lands  necessary  to  make 
reasonably  complete  forest  areas  purchased  with  trust  funds, 
which  lands  will  then  become  part  of  the  trust  fund  lands, 
and  that  timber  may  be  sold  therefrom  subject  only  to  the  pro- 
viso that  the  "moneys  arising"  be  turned  into  the  school  fund. 
With  considerable  doubt  I  also  yield  assent  to  the  holding  that 
ch.  491  of  the  Laws  of  1907  and  ch.  740  of  the  Laws  of  1913, 
referring  to  the  acquisition  by  the  state  of  tax  titles  held  by 
counties,  and  the  taxation  of  forest  reserve  lands,  are  invalid. 
My  mind  is  not  clear  enough  on  this  subject  to  justify  me  in 
disagreeing  with  the  unanimous  convictions  of  my  brethren. 

My  difficulty  with  the  opinion,  stated  in  a  general  way,  is 
this:  it  so  limits  and  circumscribes  the  powers  of  the  state 
with  regard  to  afforestation  and  reforestation  that  it  leaves  lit- 
tle more  than  a  shell  behind.  At  least  this  is  the  way  the 
opinion  impresses  me  and  the  way  I  think  it  will  be  generally 
understood. 

There  are  three  general. propositions  which  I  think  should 
be  stated  in  this  case  clearly  and  fully,  without  hedging  them 
about  with  limitations,  qualifications,  and  provisos  ^hich  ren- 
der them  practically  useless,  and  those  propositions  are  as 
follows : 

First,  the  acquisition,  preservation,  and  scientific  care  of  for- 
ests and  forest  areas  by  the  state,  as  well  as  the  sale  of  timber 
therefrom  for  gain  in  accordance  with  the  well  understood  can- 
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ons  of  forest  culture,  is  pre-eminently  a  public  purpose.  It 
would  be  a  mere  affectation  of  learning  to  dwell  upon  tbe  value 
to  a  state  of  great  forest  areas.  Tbat  bas  been  establisbed 
long  since  and  is  not  open  to  question.  Tbe  lamentable  re- 
sults wbicb  have  followed  tbe  cutting  of  forests  over  large 
areas,  the  serious  effects  of  such  cutting  upon  climate,  rain- 
fall, preservation  of  the  soil  from  erosion,  regularity  of  river 
flow,  and  other  highly  important  things  which  go  to  make  up 
the  welfare  of  the  state,  are  matters  of  history.  They  need 
not  be  descanted  upon. 

Second,  being  a  public  purpose  of  the  first  rank  in  import- 
ance, there  can  be  no  question  of  the  power  of  the  state  to  levy 
taxes  for  the  accomplishment  of  the  purpose.  The  power  of 
taxation  exists  for  every  public  purpose  unless  some  constitu- 
tional prohibition,  either  federal  or  state,  has  taken  it  away. 
I  find  no  such  prohibition.  I  confess  my  inability  to  under- 
stand the  reasoning  which  finds  it  in  that  clause  of  the  consti- 
tution which  commands  the  legislature  to  levy  an  annual  tax 
to  defray  the  estimated  expenses  of  the  state.  The  power  of 
taxation  is  one  of  the  necessary  attributes  of  sovereignty.  To 
say  that  because  the  constitution  makers  thought  best  to  make 
a  specific  provision  that  taxes  should  be  levied  for  certain  pur- 
poses they  intended  thereby  to  interdict  taxation  for  all  other 
public  purposes  is  to  my  mind  unthinkable.  Besides,  if  affor- 
estation and  reforestation  be  public  purposes,  then  the  moneys 
spent  in  carrying  them  on  are  necessarily  and  properly  ex- 
penses of  the  state  and  come  within  the  constitutional  com- 
mand. The  expenses  of  a  state  include  the  moneys  which  it 
spends  in  carrying  out  the  public  purposes  which  the  legis- 
lative judgment  directs  to  be  carried  out. 

Third,  afforestation  and  reforestation  of  large  areas  are  pot 
"works  of  internal  improvement"  within  the  meaning  of  the 
constitution.  In  stating  the  proposition  I  accept  the  defini- 
tion given  in  the  case  of  State  ex  ret  Jones  v,  Froehlwh,  116 
Wis.  32,  91  N".  W.  115,     It  was  there  said  that  the  term  in- 
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eludes  "those  things  which  ordinarily  might  in  human  ex- 
perience be  expected  to  be  undertaken  for  profit  or  benefit  to 
the  property  interests  of  private  promoters,  as  distinguished 
from  those  other  things  which  primarily  and  preponderantly 
merely  facilitate  the  essential  functions  of  government"  In 
the  same  opinion  it  was  said,  in  substance,  that  this  classifica- 
tion does  not  exclude  the  possibility  that  some  of  the  dominant 
characteristics  of  one  class  may  be  present  but,  of  course,  not 
dominantly  in  illustrations  of  the  other  class. 

Now  I  aflSrm  that  it  is  not  to  be  expected  in  the  light  of  hu- 
man experience  in  this  land  at  least,  that  the  establishment 
and  conservation  of  great  forest  areas  for  the  public  good 
should  be  undertaken  by  private  enterprise,  and  I  also  affirm 
my  belief,  as  previously  stated,  that  such  work  is  pre-emi- 
nently a  public  work,  and  hence  one  of  the  essential  functions 
of  government.  It  has  not  been  recognized  as  such  until  re- 
cently perhaps,  but  that  is  merely  because  the  conditions  which 
make  it  such  have  only  recently  arisen  and  become  acute.  So 
in  my  judgment  every  act  which  is  necessary  to  be  done  in 
successfully  carrying  on  afforestation  and  reforestation,  in- 
cluding the  purchasing  of  the  necessary  lands,  may  properly 
be  done  by  the  state.  My  original  opinion  was  that  this 
might  properly  include  the  erection  of  sawmills  and  the  manu- 
facture of  lumber  out  of  the  timber  which  under  the  rules  of 
scientific  forestry  ought  to  be  cut,  but  I  yielded  my  opinion  on 
this  point,  and  I  stand  by  the  concession.  I  do  think,  how- 
ever, that  it  covers  every  necessary  and  proper  act  up  to  and 
including  the  sale  to  third  persons  of  standing  timber  which 
ought  to  be  cut. 

I  have  not  desired  to  argue  out  these  propositions,  but  only 
to  state  thenu 
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Musso,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

January  IS — March  £,  1916. 

Criminal  taw:  Homicide  J>y  utrangling:  Evidence:  Sufficiency:  Trial: 
Fining  witness  for  contempt:  Opening  case  for  rebuttal:  Ham^ 
less  errors:  New  trial:  Newly  discovered  evidence. 

h  Evidence,  stated  in  the  opinion,  tending  to  show  that  defendant 
strangled  her  husband  in  their  house  while  he  was  intoxicated, 
is  held  to  sustain  a  conviction  of  murder  in  the  first  degree. 

2.  The  taking  of  evidence  on  a  murder  trial  having  closed  at  10  o'clock 

in  the  evening,  and  a  physician  having  testified  shortly  before 
the  closing  that  he  was  present  and  assisted  in  photographing 
the  body  of  the  deceased,  the  trial  court  should,  on  the  follow- 
ing morning,  have  opened  the  case  to  permit  defendant  to  call 
witnesses  who  were  present  when  the  body  was  photographed 
and  who  would  have  testified  that  the  physician  was  not  present 
on  that  occasion;  but  the  refusal  to  do  so  was  not  prejudicial 
error,  it  not  appearing  that  such  testimony  would  probably  have 
affected  the  result 

3.  Fining  for  contempt  a  witness  for  defendant  in  the  presence  of  the 

jury  is  held  not  to  have  been  a  prejudicial  error. 

4.  The  denial  of  a  motion  for  a  new  trial  on  the  ground  of  newly 

discovered  evidence,  consisting  mainly  of  the  testimony  of  physi- 
cians as  to  an  examination  after  the  trial  of  the  body  of  the  mur- 
dered man,  cannot  in  this  case  be  held  erroneous,  such  evidence 
not  appearing  to  be  of  sufficient  weight,  nor  the  showing  as  to 
diligence  sufficient,  to  warrant  this  court  in  disturbing  such  rul- 
ing. 

5.  The  presumption  being  that  by  due  diligence  a  party  can  discover 

and  produce  relevant  and  material  evidence,  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence  is  received  with 
great  caution  and  is  not  entertained  favorably. 

Error  to  review  a  judgment  of  the  municipal  court  of  Mil- 
waukee county:  A.  C.  Backus,  Judge.     Afjfirrned. 

For  the  plaintiff  in  error  there  was  a  brief  by  Curtis  <& 

Mock  and  Dennis  M,  Sullivan,  Jr.,  attorneys,  and  Erwin  O. 

Wurster,  of  counsel,  and  oral  argument  by  Mr,  E.  A.  Mock 

md  Mr.  Sullivan. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attar- 

Vol.  160  —  11  -. 
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ney  General,  Winfred  C.  Zabel,  district  attorney,  and  Henry 
8.  Sloan,  of  counsel,  and  oral  argument  by  Mr.  Sloan. 

SiEBBOKEB,  J.  The  plaintiff  in  error  (hereinafter  called 
the  defendant)  was  convicted  of  murder  in  the  first  degree  on 
January  6,  1914.  The  verdict  was  rendered  on  April  11, 
1914.  A  motion  for  a  new  trial  was  denied  by  the  court^  and 
on  May  11,  1914,  the  court  sentenced  the  defendant  to  im- 
prisonment for  life  in  the  state  prison.  The  defendant  pros- 
ecutes a  writ  of  error  to  review  the  judgment  of  conviction- 
It  appears  that  the  defendant  and  the  deceased  are  Italians ; 
they  were  husband  and  wife  and  had  been  married  fifteen 
years;  they  had  no  children;  three  children  of  defendant's 
deceased  sister  resided  with  them,  named  and  of  the  ages,  re- 
spectively,  Kosie  De  Gratiano  nine  years,  Nofrio  seven  years, 
and  Vincenzia  four  years.  The  deceased  owned  a  homestead 
at  374  Cass  street  in  the  city  of  Milwaukee,  and  he  and  de- 
fendant occupied  the  upper  part  of  it.  The  lower  part  of  the 
house  was  occupied  by  a  family  named  Foti.  The  members 
of  the  Foti  family  were  the  husband  Angelo,  the  wife  Mary, 
their  children,  a  brother,  and  a  cousin. 

During  the  evening  of  January  5,  1914,  at  about  7  o'clock, 
the  deceased,  the  defendant,  and  the  three  children  living 
with  them  visited  the  cousin  of  the  defendant,  Dominick  Nuc- 
cio,  and  wife,  where  they  spent  the  evening,  and  while  there 
they  drank  some  beer.  The  deceased,  the  defendant,  and 
children  returned  home  at  about  9 :30  o'clock.  The  first  in- 
formation of  Musso's  death  came  to  Isador  Aiello,  who  lived 
in  a  house  at  the  same  number,  but  situated  on  a  part  of  the 
lot  nearer  the  street  and  in  front  of  the  Musso  house  and  in 
which  Nofrio  Aiello  conducted  a  bakery.  At  about  ten  min- 
utes past  12  o'clock  in  the  night  the  defendant  came  to  his 
place  and  told  him  Musso  was  dead.  He  went  with  her  to 
the  Musso  rooms  and  saw  Joseph  Musso  lying  in  bed  dead. 
He  felt  of  his  body  and  found  it  was  a  little  warm.     The  de- 
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fendant  told  Aiello  that  Musso  had  come  home  dnmk,  scratched 
himself,  and  had  acted  sick.  The  witness  states  that  he  then 
observed  material  on  the  floor,  on  the  kitchen  sink,  and  on  the 
carpet  near  Musso's  bed  that  looked  like  vomit  The  defend- 
ant told  him  that  she  got  up  to  get  Musso  a  drink  of  water  and 
then  saw  he  was  dead.  Aiello  testifies  that  Musso  had  on  a 
nightgown  and  that  defendant  had  on  a  black  skirt  and  that 
she  cried.  There  is  no  evidence  that  any  one,  except  defend- 
ant and  the  children,  saw  Musso  from  the  time  they  left  the 
house  of  Dominick  Nuccio  to  go  home,  near  9:30  o'clock, 
until  Aiello  saw  him  dead  in  his  bed  about  ten  minutes  after 
12  o'docL  The  defendant  testified  that  no  one  came  to  their 
home  after  their  arrival  in  the  early  part  of  the  evening  until 
Aiello  came  in  response  to  her  call.  She  related  the  facts  and 
circumstances  of  their  visit  to  Nuccio's  and  their  return  home ; 
of  Musso's  going  out  again  and  his  return  home  about  11 :80 
o'clock  in  a  state  of  intoxication.  She  described  that  she  heard 
Musso  coming  up  the  stairway ;  that  she  got  up  and  let  him  in 
and  locked  the  door  after  he  entered ;  that  they  had  no  con- 
versation; that  she  returned  to  the  bed  with  the  children, 
heard  him  in  the  kitchen  undressing;  that  he  groaned  and 
moaned  before  and  after  he  went  to  his  bed,  and  that  when 
she  went  to  him  after  midnight  she  found  him  dead  and  then 
called  Aiello,  who  came  with  her  and  found  Musso  dead  in 
bed. 

Dr.  McGrovem  made  examinations  of  Musso's  bodv  on  Jan- 
uary  6th,  7th,  and  10th  at  the  morgue  and  he  and  Dr.  Young 
made  an  autopsy.  They  testified  in  effect  that  the  deceased 
was  a  man  of  about  the  height  of  five  feet  four  inches  and 
estimated  his  weight  at  140  pounds.  They  found  cyanosis  of 
the  skin  of  the  face,  neck,  and  ears ;  the  face  and  neck  were 
covered  with  a  great  many  abrasions ;  there  were  small  abra- 
sions on  the  right  frontal  eminence,  on  the  nose,  nose  tip, 
eleven  abrasions  on  the  left  side  of  the  face  above  the  lower 
margin  of  the  chin,  a  large  one  on  the  side  of  the  chin  below 
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the  lip,  and  one  below  the  right  angle  of  the  mouth;  a  large 
number  of  abrasions  existed  below  the  chin  line  on  both  sides ; 
on  the  left  side  of  the  larynx  and  trachea  were  a  number  of 
marks  that  a  finger  nail  fitted  into,  corresponding  to  the  index 
and  middle  fingers  of  the  right  hand ;  on  the  opposite  side  of 
the  larynx  and  trachea  were  two  larger  semi-lunar  marks  that 
could  be  made  by  the  thumb;  there  were  abrasions  on  the 
center,  on  the  point,  and  over  the  head  of  the  humerus  of  the 
right  shoulder,  and  some  abrasions  on  the  arms ;  there  was  a 
contused  mark  in  the  center  of  the  abdomen  between  the  navel 
and  cartilage  above,  other  abrasions  on  the  side  and  back  of 
the  body.  An  opening  of  the  body  showed  that  blood  vessels 
had  been  broken,  blood  had  infiltrated  into  the  tissue  on  the 
left  side  of  the  neck,  to  the  right  of  the  larynx  and  trachea ; 
the  lungs  were  congested,  the  right  side  of  the  heart  con- 
tained considerable  blood,  the  liver  was  congested,  all  of  the 
abdominal  organs  were  normal  except  this  congestion;  upon 
removal  of  the  larynx,  trachea,  and  esophagus  together,  and 
opening  the  larynx  and  trachea,  they  foimd  hemorrhage 
patches  and  the  mucus  membrane  was  larger  at  the  upper  end, 
no  thickening  of  it;  the  hyoid  bone  was  broken  about  the 
middle  of  the  left  side ;  the  brain  was  normal.  The  doctors 
testified  that  in  their  opinion  the  abrasions  and  marks  on  the 
neck  and  face  were  made  by  fingers  and  finger  nails,  that 
death  was  caused  by  suffocation  and  strangulation,  and  that 
it  resulted  at  the  time  of  pressure,  which  when  applied  from 
one  to  two  minutes  would  produce  death  inside  of  five  min- 
utes. Both  doctors  gave  it  as  their  opinion  that  Musso  did 
not  die  a  natural  death.  It  appeared  that  Musso  had  been 
in  good  health  and  that  he  was  possessed  of  normal  physical 
strength. 

Counsel  for  the  defendant  contend  that  the  evidence  is 
wholly  insufficient  to  sustain  the  jury's  finding  that  deceased 
came  to  his  death  by  strangulation  and  that  strangulation  and 
suffocation  were  produced  by  some  one  other  than  the  de- 
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ceased.    The  external  marks  of  injury  on  decedent's  face, 
neck,  and  other  parts  of  his  body,  in  connection  with  the  con- 
gested condition  about  the  larynx  and  trachea,  the  break  in 
the  hyoid  bone  and  the  cyanotic  condition  of  the  skin,  and  the 
surrounding  facts  and  circumstances,  tend  clearly  to  support 
the  conclusion  that  death  resulted  from  strangulation.     The 
claim  that  some  one  other  than  deceased  effected  his  death  is 
also  well  supported  by  the  facts  and  circumstances  tending  to 
show  that  he  had  no  suicidal  tendency,  that  the  circumstances 
and  facts  of  his  life  and  conduct  present  no  occasion  nat- 
urally inducing  and  impelling  self-destruction,  that  the  evi- 
dence of  injury  to  his  body  indicates  that  he  was  assailed  by 
force  and  violence,  which  it  was  well  nigh  impossible  to  in- 
flict upon  himself,  and  all  the  surrounding  conditions,  which 
existed  when  he  was  first  seen  by  Aiello  and  others,  negative 
the  claim  that  he  destroyed  himself.    The  evidence  upon  these 
questions,  in  our  opinion,  is  amply  sufficient  to  warrant  the 
]xiTy  in  concluding  that  deceased  came  to  his  death  by  stran- 
gulation and  that  it  was  the  result  of  violence  inflicted  by 
some  one  other  than  himself. 

It  is  strenuously  argued  that  the  proof  wholly  fails  to  show 
that  the  defendant  is  the  person  guilty  of  having  committed 
the  homicide.     This  claim  rests  mainly  on  the  ground  that 
the  court  erred  in  concluding  that  the  evidentiary  facts  and 
circumstances,  aside  from  the  evidence  of  the  child  Rosie, 
justify  the  inference  of  defendant's  guilt.      Rosie  testified 
that  the  defendant  is  her  aunt  and  the  deceased  is  her  uncle. 
She  relates  the  facts  of  the  family's  visit  to  Nuccio's,  their 
return  home  and  retiring  for  the  night.     She  states  that  she 
heard  defendant  and  her  uncle  quarrel  over  money  and  that 
defendant  choked  deceased,  and  that  he  thereafter  retired  to 
his  bedroom  and  went  to  bed.    She  made  statements  to  the  ef- 
fect that  defendant  removed  deceased's  shirt  and  burned  it ; 
that  defendant  changed  the  bed  sheets,  and  that  defendant 
put  her  skirt  with  blood  spots  on  it  into  the  bag  found  by  the 
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police  officer,  and  that  defendant  called  her  in  the  night  and 
stated  to  her  that  her  uncle  was  dead  and  told  her  to  tell  the 
people  that  he  fell  down  the  steps  and  got  hurt.  The  state- 
ments so  made  by  this  witness  were  in  other  parts  of  her  testi- 
mony contradicted  by  conflicting  statements,  by  denial  there- 
of to  the  person  who  had  her  in  custody  before  trial,  and  by- 
admitted  facts  and  circumstances.  Much  of  her  evidence  is 
also  involved  in  confusion  and  uncertainty.  The  detail  of 
her  evidence  is  of  such  length  and  so  disconnected  that  it  can- 
not be  abridged  into  a  succinct  and  connected  narrative,  and 
hence  reference  to  the  foregoing  salient  features  can  only  be 
reproduced  here.  The  trial  court,  at  the  time  of  ruling  on 
the  motion  for  a  new  trial,  characterized  her  evidence  as  fol- 
lows :  "So  far  as  the  testimony  of  Kosie  De  Gratiano  is  con- 
cerned, she  is  completely  discredited  on  the  stand  by  the  testi- 
mony of  the  sheriff,  the  sheriff's  wife,  and  the  matron.  The 
credibility  of  her  testimony  was  for  the  jury,  and  they  un- 
doubtedly gave  her  testimony  very  little  weight"  We  think, 
after  a  careful  study  of  her  evidence,  that  this  is  a  correct 
estimate  of  her  evidence  and  a  proper  conclusion  of  the  prob- 
able treatment  of  it  by  the  jury  in  deliberating  on  their 
verdict. 

The  defendant  had  been  somewhat  sickly,  weighing  about 
110  pounds.  She  had  no  marks  nor  abrasions  on  her  person 
after  the  alleged  homicide.  She  testified  to  the  effect  that 
she  and  Musso  had  no  trouble  of  any  kind ;  that  no  other  per- 
son came  to  their  rooms  that  night  before  his  death.  Her 
various  narratives  of  the*  details  as  to  what  took  place  in  the 
house  that  night,  what  Musso  and  she  did,  her  explanations 
of  what  underwear  he  wore  the  night  of  his  death  and  after, 
her  destruction  of  the  old  underwear,  and  many  of  the  de- 
tails need  not  be  repeated  here.  An  examination  of  them 
shows  that  they  vary  in  material  parts  at  different  times.  It 
appears  that  when  others  came  to  the  Musso  home  the  de- 
fendant related  these  circumstances  to  them.     Among  others 
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she  stated  that  he  had  taken  $5  which  she  had  in  her  posses- 
sion  before  he  left  the  house  and  returned  without  any ;  that 
she  stated  to  the  coroner,  when  he  called  upon  her  in  the 
morning,  that  Musso  had  been  drinking  whisky,  and  showed 
him  a  bottle  which  upon  examination  by  the  coroner  appeared 
to  have  no  odor  of  liquor.  The  body  of  Musso  was  removed 
to  the  morgue  during  the  day  following  his  death  and  there 
was  removed  from  it  a  clean  undershirt  and  a  clean  pair  of 
drawers.  The  defendant  expressed  a  wish  to  have  him  buried 
immediately.  A  neighbor  and  acquaintance,  Mrs.  McCarthy, 
testified  that  she  was  requested  about  9  o'clock  in  the  morn- 
ing of  January  6th  by  one  Mat  De  Nofo,  who  had  formerly 
boarded  with  the  Mussos,  to  call  on  defendant  at  her  home; 
that  when  she  arrived  and  saw  the  deceased  she  observed  the 
swollen  and  scratched  condition  of  the  deceased's  neck  and 
throat  and  that  she  partially  removed  the  clothing  from  his 
chest  and  body  and  saw  his  undershirt  rolled  at  the  chest; 
that  the  stomach  region  had  scratch  marks  and  a  bruise  on 
the  aide,  and  upon  inquiry  by  her  who  did  that,  defendant 
replied,  "Nobody,  he  did  it  himself,"  stating  that  he  came 
home  drunk  and  fell  down  three  times  in  coming  up  the  back 
stairway.  The  witness  also  testified  to  a  conversation  with 
defendant  during  the  preceding  holidays,  in  which  the  defend- 
ant complained  that  her  husband  had  the  habit  of  excessive 
drinking  and  that  she  could  hardly  endure  him  and  that  she 
was  afraid  some  calamity  would  befall  him  when  out  with 
money  in  a  state  of  intoxication,  and  that  he  refused  her 
money  for  purchasing  their  necessaries.  This  witness  also 
testified  that  she  observed  ^Insso  from  her  home  going  to  his 
work  and  that  she  knew  that  Mat  De  Nofo  had  some  time 
theretofore  lived  at  the  Musso  home,  and  during  some  three 
months  before  January  6th  she  saw  him  during  the  day  com- 
ing to  and  departing  from  the  Musso  house.  There  is  evi- 
dence of  the  fact  that  defendant's  skirt,  which  she  states  she 
wore  on  January  5th,  was  found  in  a  bag  beneath  clean 
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clothes  in  a  folding  bed  in  the  children's  bedroom,  having 
human  blood  stains  on  it.  There  was  also  found  part  of  a 
man's  pair  of  soiled  drawers  with  blood  stains  on  them,  a 
handkerchief  and  a  pillow  sham  with  blood  stains,  in  the 
kitchen  and  other  parts  of  the  house,  and  that  blood  was  found 
on  a  door  casing.  These  blood  stains  responded  to  tests  and 
examination  and  were  found  to  be  human  blood. 

Considering  the  case  from  the  viewpoint  of  the  trial  court, 
was  he  justified  in  ruling  that  the  facts  and  circumstances  of 
the  case,  established  by  evidence  other  than  that  of  Rosie, 
warranted  the  inference  of  defendant's  guilt?  We  are  per- 
suaded that  this  conclusion  of  the  court  is  well  sustained  by 
the  record.  In  the  foregoing  statement  we  have  given  the 
salient  features  of  the  evidence.  It  appears  from  defend- 
ant's declaration  and  otherwise  that  deceased  arrived  home  at 
about  11 :30  o'clock;  that  she  met  him  at  the  door  and  locked 
it  after  he  had  entered;  that  no  other  human  being  aside 
from  herself  and  the  children  were  in  the  house ;  that  within 
the  succeeding  forty-five  minutes  after  his  return  home  he  had 
expired;  tha:t  when  she  gave  the  alarm  of  his  death  to  the 
neighbors,  one  of  whom  immediately  came  to  Musso's  rooms, 
his  body  was  found  in  an  orderly  position  in  bed  and  so  cooled 
that  upon  touching  it  he  found  it  was  somewhat  warm.  The 
evidence  also  warranted  the  inference  that  the  accused  had 
secreted  the  skirt  she  wore  during  the  evening,  having  human 
blood  spots  on  it;  that  she  had  destroyed  a  part  of  deceased's 
underwear  which  he  had  on  during  the  day  and  probably  in 
the  night,  and  that  the  part  remaining  thereof  had  human 
blood  spots  on  it.  Defendant's  various  statements  and  ex- 
planations of  decedent's  actions  after  his  return  home  at 
11 :30  o'clock  and  of  her  conduct  from  that  time  to  the  time 
she  states  she  found  him  dead  are  pregnant  with  suggestions 
that  they  are  not  based  on  truth.  The  details  of  what  oc- 
curred in  the  house  and  her  conduct  in  relation  thereto  are 
characterized  as  improbable  under  the  conditions  testified  to 
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by  her  and  they  lead  to  a  belief  that  her  explanations  are  not 
the  whole  truth  of  what  transpired  at  that  time.  A  few  facts 
stand  out  as  reasonably  certain  and  point  with  reasonable 
clearness  to  defendant's  guilt  These  are :  Musso's  death  at 
this  fixed  hour  of  the  night;  that  he  was  forcibly  and  vio- 
lently assailed  and  strangulated;  that  this  took  place  in  his 
house ;  and  that  no  adult  person  other  than  the  defendant  was 
with  him  at  the  time. 

It  is  argued  that  it  was  impossible  for  defendant,  a  woman 
who  is  somewhat  frail  in  physique  and  light  in  weight,  to 
have  overcome  the  resistance  the  decedent  must  have  exerted 
in  defense  of  his  life  when  assailed  by  her  as  charged.  We 
are  not  persuaded  of  the  correctness  of  this  claim.  It  is  not 
a  matter  of  common  knowledge  that  in  such  an  encounter  it 
is  physically  impossible  for  a  woman  like  defendant  to  ac- 
complish the  act  charged;  and  we  must  keep  in  mind  that 
there  is  ample  evidence  to  show  that  the  deceased  was  intox- 
icated when  he  returned  home,  which  naturally  tended  to 
lessen  his  abilities  of  self-defense  against  an  assault  by  defend- 
ant Under  the  conditions  sho^vn  this  was  a  question  for  the 
jury,  and  their  conclusion  against  the  accused  is  amply  sus- 
tained by  the  evidence.  When  the  jury  found  that  the  de- 
cedent had  been  feloniously  killed,  they  were  justified  in  their 
conviction  that  defendant  was  guilty  of  the  killing. 

We  have  examined  the  exception  to  the  admission  of  the 
evidence  of  Drs.  McGovem  and  Young  and  also  the  exception 
to  the  action  of  the  court  in  proceeding  to  fine  the  witness 
D.  Ifuccio  for  a  contempt  in  the  presence  of  the  jury,  and 
conclude  that  the  rulings  and  proceedings  were  not  prejudicial 
and  erroneous.     The  exceptions  must  be  held  not  well  taken. 

It  is  urged  that  the  court  committed  prejudicial  error  in 
denying  the  application  to  open  the  case  and  permit  the  de- 
fendant to  introduce  evidence  to  rebut  the  testimony  of 
Dr.  McQovem  to  the  effect  that  he  was  present  and  assisted 
in  photographing  the  body  of  Joseph  Musso.     It  appears  that 
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the  court  closed  the  taking  of  evidence  at  10  o'clock  in  the 
evening  and  took  a  recess  for  the  day.  When  the  court  con- 
vened the  next  day,  defendant's  counsel  asked  the  court  to 
permit  them  to  call  witnesses  who  were  present  and  assisted 
in  the  photographing  of  the  body  who  would  testify  that 
Dr.  McGovem  was  not  present  at  such  occasion.  We  think 
the  court  should  have  admitted  the  evidence  offered,  but  we 
are  not  convinced  that  this  ruling  operated  to  defendant's 
prejudice.  It  does  not  appear  to  us  upon  the  record  that  the 
jury  would  have  reached  any  other  conclusion  than  they  did, 
had  the  evidence  been  submitted  to  them.  Obom  v.  Staie, 
143  Wis.  249,  126  N.  W.  737.   ' 

It  is  further  urged  that  the  court  erred  in  denying  defend- 
ant's motion  to  grant  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  The  affidavits  of  Drs.  Becker,  Beflfel,  and 
Koeppel  were  submitted  on  this  motion.  They  show  what 
steps  the  doctors  took  to  examine  the  body  of  Joseph  Musso 
after  trial  on  April  23d.  There  were  also  submitted  on  this 
motion  the  affidavits  of  the  witnesses  who  claim  to  have  been 
present  when  the  decedent's  body  was  photographed  denying 
Dr.  McGovem's  presence,  the  affidavits  of  persons  and  a  let- 
ter of  Eosie's  tending  to  impeach  her  statements,  and  the  af- 
fidavit of  defendant's  counsel  setting  forth  their  diligence  and 
their  inability  to  produce  the  newly  discovered  evidence  on 
the  trial. 

We  need  not  consider  the  points  as  to  the  impeachment  of 
Dr.  McGovem  and  of  the  child  Rosie  for  the  reason,  hereto- 
fore adverted  to,  that  had  such  evidence  been  submitted  to 
the  jury  the  record  does  not  indicate  that  a  different  verdict 
would  have  been  found.  The  facts  disclosed  by  the  exami- 
nation of  Musso's  body  by  Drs.  Becker,  Beffel,  and  Koeppel 
do  not  present  a  ground  for  a  new  trial.  The  opinion  of  these 
experts  is  not  of  sufficient  weight  to  warrant  this  court  in 
overruling  the  trial  court  in  denying  a  new  trial,  nor  do  the 
facts  showing  what  diligence  was  exercised  establish  that  the 
omission  of  such  examination  before  trial  is  excused.    It  must 
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have  been  apparent  to  the  defense  that  the  state  must  produce 
evidence  of  the  nature  given  by  Drs,  McGovem  and  Young 
and  that  it  would  be  very  material  for  the  defense  to  present 
its  view  on  the  issue  of  fact  thus  raised  as  to  the  cause  of 
Musso's  death.  The  presumption  is  always  that  by  due  dili- 
gence the  parties  to  the  action  can  discover  and  produce  rele- 
vant and  material  evidence.  It  is  for  this  reason  that  the  mo- 
tion for  the  new  trial  on  the  ground  of  newly  discovered 
evidence  is  received  with  great  caution  and  not  entertained 
favorably.  Under  the  circumstances  it  was  not  error  for  the 
trial  court  to  deny  a  new  trial  upon  this  application.  Hed- 
ger  v.  State,  144  Wis.  279  (128  N.  W.  80)  and  cases  cited 
on  page  314.  The  proceedings  on  the  trial  disclose  that  the 
accused  has  had  a  full  and  fair  trial  and  that  the  evidence 
fully  sustains  the  verdict  of  the  jury.  There  is  no  reversible 
error  in  the  record. 
By  the  CouH» — The  judgment  is  affirmed. 


Jenks,  Respondent,  vs.  Abms,  Appellant. 

February  B^March  2,  1915. 

Process:  Service  hy  publication:  AfjUdavit:  By  whom  made:  Requisites: 

Clerical  error. 

1.  The  affidavit  provided  for  in  sec.  2640,  Stats.,  may  be  made  by 

plaintiff's  attorney,  and  no  statement  that  it  is  made  on  behalf 
of  the  plaintiff  is  required. 

2.  Where  such  an  affidavit  was  subscribed  by  S.  M.,  who,  as  shown 

by  the  attached  complaint,  was  plaintiff's  attorney,  and  all  the 
jurisdictional  facts  were  positively  stated  therein  and  sworn  to 
by  him,  a  recital  at  the  beginning  of  the  affidavit  that  "R.  J., 
being  duly  sworn,  on  oath  says  that  he  is  the  plaintiff  above 
named  and  makes  this  affidavit  in  his  own  behalf,"  did  not  ren- 
der the  affidavit  insufficient.  Such  error,  being  manifestly  not 
prejudicial,  may  be  disregarded  under  sees.  2829,  3072m,  Stats., 
or  the  affidavit  may  be  treated  as  amended  in  that  regard  under 
sec.  2830. 
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Appf.at.  from  an  order  of  the  circuit  court  for  Clark 
county :  James  O'Neill,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  an  order  refusing  to  vacate  a  judg- 
ment on  siBrvice  obtained  by  publication.  The  following  is 
the  affidavit: 

^^State  OF  Wisconsin,  ) 

County  of  Clark.        \ 

"Romeyn  M,  Jenks,  being  duly  sworn,  on  oath  says  that 
he  is  the  plaintiff  above  named  and  makes  this  affidavit  on  bis 
own  behalf;  that  the  above  entitled  action  has  been  com- 
menced by  the  issuance  of  a  summons  therein,  of  which  a 
copy  is  hereto  annexed ;  that  the  plaintiff's  complaint  herein 
is  duly  verified  and  has  been  filed  with  the  clerk  of  the  circuit 
court  of  said  Clark  county,  and  that  a  copy  thereof  is  hereto 
attached ;  that  a  cause  of  action  exists  in  favor  of  the  plaintiff 
against  defendant ;  that  the  said  defendant,  James  0.  Arms, 
is  a  nonresident  of  the  state  of  Wisconsin ;  that  said  defendant 
has  property  within  said  county  of  Clark  and  state  of  Wis- 
consin ;  and  that  the  cause  of  action  set  forth  in  the  complaint 
arose  within  said  county  and  state  and  that  the  court  has  ju- 
risdiction of  the  subject  of  the  action ;  that  said  plaintiff  is  un- 
able with  due  diligence  to  make  service  of  the  summons  in 
said  action  upon  said  defendant,  and  that  said  defendant  can- 
not be  found  within  the  state  of  Wisconsin,  although  diligent 
effort  to  find  him  and  serve  upon  him  the  said  summons  has 
been  made  as  appears  by  the  return  of  the  sheriff  of  said 
Clark  county  indorsed  upon  said  summons ;  that  said  defend- 
ant's postoffice  address  and  residence  is  4120  Chicago  avenue, 
Minneapolis,  Hennepin  county,  Minnesota. 

"That  the  property  owned  within  said  state  of  Wisconsin 
by  defendant  consists  of  an  interest  in  a  farm  located  in  said 
Clark  county,  described  as  follows,  to  wit :  the  north  half  of 
the  southwest  quarter  and  the  southwest  quarter  of  the  south- 
west quarter  of  section  number  twenty-four  (24),  township 
number  twenty-six  (26)  north,  range  number  one  (1)  west, 
and  certain  moneys  and  credits  in  the  hands  of  the  Citizens' 
State  Bank  of  Loyal,  Ellen  A,  Hephner,  Walter  J.  Rush,  and 
R.  E.  Andrews,  the  amount  of  which  is  unknown  to  plaintiff. 

«S.  M.  Maesh.'* 
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The  complaint  referred  to  in  the  affidavit  and  thereto  at- 
tached is  signed  "S.  M.  Marsh,  PlaintiflPs  Attorney,"  veri- 
fied and  filed.  The  order  of  publication  is  in  proper  form 
and  recites,  "It  appearing  to  my  satisfaction  from  the  affidavit 
of  the  plaintiff  above  named,  the  certificate  of  return  of  the 
sherifiF  on  the  summons 'in  said  action,  as  well  as  from  the 
verified  complaint  of  the  plaintiff  on  file  in  this  action,  .  .  ." 
The  order  further  states  the  facts  proper  to  appear  therein 
and  orders  the  service  of  summons  by  publication,  or,  at  the 
option  of  the  plaintiff,  that  a  copy  of  the  summons  and  com- 
plaint be  delivered  to  the  defendant  personally  without  the 
state  of  Wisconsin.  It  further  appears  that  the  summons  and 
complaint  were  duly  delivered  to  and  left  with  the  defendant 
in  the  state  of  Minnesota. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
W.  J.  Rush,  attorney,  and  Homer  C.  Clark,  of  counsel,  and 
for  the  respondent  on  that  of  8.  M.  Marsh,  attorney,  and  Al- 
fred L.  Devos,  of  counseL 

Kebwin,  J.  The  question  here  is  whether  the  judgment 
was  void  because  no  service  was  had  upon  the  defendant.  It 
is  not  denied  that  there  was  good  service  if  the  affidavit  for 
an  order  of  publication  was  sufficient. 

Sec.  2640,  Stats.,  provides: 

"The  order  mentioned  in  the  preceding  section  shall  be 
made  by  the  court  or  a  jud^e  thereof  within  ten  days  after 
the  date  of  the  affidavit  herein  required.  The  application 
therefor  shall  be  based  upon  the  complaint,  duly  verified  and 
filed,  and  an  affidavit,  together  showing  the  facts  required  to 
exist  and  that  the  plaintiff  is  unable,  with  due  diligence,  to 
make  service  of  the  summons  upon  the  defendant  in  respect 
to  whom  such  order  is  applied  for.  .  .  ." 

The  complaint  is  signed  by  S.  M.  Marsh  as  attorney  for 
plaintiff  and  is  made  part  of  the  affidavit,  so  it  is  plain  that 
Marsh  was  acting  for  the  plaintiff  and  made  the  affidavit  as 
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attorney  for  plaintiff.  The  affidavit  may  be  made  by  the  at- 
torney. Young  v.  Schench,  22  Wis.  656.  The  statute  does 
not  require  that  the  affidavit  be  made  by  any  particular  per- 
son. It  requires  that  the  complaint  be  duly  verified  and  to- 
gether with  an  affidavit  must  show  the  facts  required  to  exist. 
The  affidavit  under  this  statute  obviously  may  be  made  by 
any  person  having  knowledge  of  the  facts,  and  the  fact  that 
the  affidavit  did  not  state  upon  its  face  that  it  was  made  on 
behalf  of  the  plaintiff  would  not  be  fatal,  although  in  the  in- 
stant case  it  does  sufficiently  appear  that  it  was  made  by  the 
attorney  for  plaintiff. 

Some  of  the  cases  relied  upon  by  appellant  are  under  the 
attachment  statute,  sec.  2731,  which  contains  an  express  pro- 
vision requiring  the  affidavit  to  be  made  by  the  plaintiff  "or 
some  one  in  his  behalf."  Wiley  v,  C.  AvJtman  &  Co.  53  Wis. 
660,  11  K  W.  32 ;  Maguire  v.  Bolen,  94  Wis.  48,  68  N".  W. 
408.  But  under  sec.  2640,  Stats.,  no  statement  that  the  af- 
fidavit is  made  on  behalf  of  the  plaintiff  is  required,  and  it  is 
sufficient  that  the  affidavit  and  complaint  together  show  the 
facts  required  to  exist  Bragg  v.  Gaynor,  85  Wis.  468,  55 
N.  W.  919. 

The  affidavit  here  is  in  due  and  proper  form  except  that  it 
begins  by  stating  that  ''Romeyn  M.  Jenks,  being  duly  sworn, 
on  oath  says  that  he  is  the  plaintiff  above  named  and  makes 
this  affidavit  in  his  own  behalf."  This  affidavit  being  sworn 
to  by  Marsh,  who  from  the  complaint  attached  to  the  affidavit 
appears  to  be  the  attorney  for  plaintiff,  the  statement  in  the 
beginning  of  the  affidavit  is  obviously  an  error  which  may  be 
disregarded,  since  all  the  jurisdictional  facts  are  positively 
stated  and  sworn  to  by  Marsh,  or  the  affidavit  in  this  r^ard 
may  be  regarded  as  amended  under  sees.  2829,  2830,  and 
3072m,  Stats.,  since  it  is  manifest  that  the  error  was  not  prej- 
udicial. People  ex  reh  Kenyon  v.  Sviherland,  81  N.  T.  1 ; 
Silver  Peak  Mines  v.  Hanchett,  80  Fed.  990 ;  Hands  v.  Clemr 
ents,  11  Mees.  &  W.  816. 
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In  Torrans  v.  Hicks,  32  Mich.  307,  an  affidavit  was  signed 
and  sworn  to  by  "Charles  H.  Lee,"  but  began  with  the  recital, 
'Tred  B.  Lee  of  said  county,  being  duly  sworn,  •  .  ."  and 
the  court  held  that  it  must  be  treated  in  legal  effect  the  same 
as  if  there  had  been  no  recital  of  any  name  in  the  body  of  the 
affidavit,  and  the  recital  made  disregarded  as  a  clerical  error. 
So  we  think  in  the  instant  case  the  statement  in  the  beginning 
of  the  affidavit  may  be  disregarded  as  a  clerical  error  or  may 
be  treated  as  amended. 

We  are  convinced  that  the  court  below  was  right  in  refusing 
to  vacate  the  judgment. 

By  the  Court. — The  order  appealed  from  is  affirmed. 


State  ex  kex.  Rich,  Appellant,  vs.  Steineb,  Respondent. 

February  9— -March  2,  1915. 

Intoxicating  liquors:  Licenses:  Termination  J>y  death  of  licensee:  Limir 

tatUm  of  number:  Statute  construed, 

1.  In  the  absence  of  a  statute  providing  otherwise,  a  license  for  the 

sale  of  Intoxicating  liquors,  although  for  a  fixed  term,  termi- 
nates with  the  life  of  the  licensee;  but  the  administrator  of  a 
deceased  licensee  may  lawfully  dispose  of  the  stock  of  liquors  in 
bulk. 

2.  A  retail  liquor  license  issued  for  the  year  ending  June  30,  1907» 

which  terminated  by  the  death  of  the  licensee  before  that  date, 
was  a  license  ''granted  or  issued  and  in  force  on  or  prior  to  the 
thirtieth  day  of  June,  1907,"  within  the  meaning  of  sec.  1565(1, 
Stats,  (ch.  484,  Laws  of  1907). 
8.  The  word  "or"  in  a  statute  may,  to  avoid  absurdity,  be  construed 
as  equivalent  to  "and." 

ilpPEAL  from  a  judgment  of  the  circuit  court  for  Juneau 
coTintj :  E.  C.  Higbee,  Judge.     Ajfirmed. 

For  the  appellant  there  was  a  brief  by  Veeder  <&  Veeder, 
mi  oral  argument  hj  G.  A.  Veeder. 

Frank  H.  Hanson,  for  the  respondent. 
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Timlin,  J.  In  this  statutory  action  brought  by  leave  of 
court  to  abate  as  a  nuisance  an  alleged  unlicensed  retail  liquor 
business,  it  appeared  without  controversy  that  a  retail  liquor 
license  was  on  July  2,  1906,  by  the  city  of  Mauston,  duly  is- 
sued to  one  John  McGarty  for  the  premises  in  question  and 
for  the  year  ending  June  30,  1907.  The  licensee  died  Octo- 
ber 5,  1906,  and  his  widow  and  administratrix  conducted  for 
his  estate  this  retail  liquor  business  at  the  same  place  from 
the  time  of  his  death  up  to  and  including  June  30,  1907, 
without  obtaining  another  license.  The  widow  and  children 
of  John  McGarty  continued  to  own  the  premises  in  question 
and  retail  liquor  licenses  were  issued  to  other  persons,  pre- 
sumably tenants  of  theirs,  on  July  1,  1907,  and  every  year 
thereafter  until  the  year  1914,  when  such  a  license  for  this 
place  was  issued  to  the  respondent,  Steiner.  On  June  30, 
1907,  and  every  year  since  the  city  of  Mauston  had,  counting 
the  licensed  premises  in  question,  more  than  one  license  for 
each  260  inhabitants  or  fraction  thereof.  The  learned  cir- 
cuit court  held  that  the  license  of  Steiner  expiring  June  30, 
1916^  was  valid  and  gave  judgment  accordingly  dismissing 
the  complaint 

The  appellant  contends  that  on  the  death  of  McGarty  on 
October  5,  1906,  his  license  expired  and  did  not  pass  to  his 
administratrix  or  authorize  her  to  continue  the  I'etail  sale  of 
liquors  to  be  drunk  on  the  premises,  consequently  there  was 
no  license  in  force  for  the  premises  in  question  on  June  30, 
1907,  and  that  a  proper  reading  of  the  statute,  sec  1565cf, 
Stats.  1913,  otherwise  ch.  484,  Laws  of  1907,  popularly 
known  as  the  Baker  law,  forbade  the  issue  of  retail  liquor  li- 
censes beyond  the  proportion  of  one  for  every  250  inhabitants 
or  fraction  thereof,  except  in  certain  cases  where  there  was 
such  a  license  issued  and  in  force  on  and  prior  to  June  30, 
1907.  The  statute  reads,  "in  force  on  or  prior  to  the  thir- 
tieth day  of  June,  1907,"  but  it  is  said  that  the  literal  ren- 
dering of  this  statute  would  lead  to  absurd  results,  hence  the 
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statute  must  be  taken  as  if  it  read  "in  force  on  and  prior  to 
the  thirtieth  day  of  June,  1907."  This  statute  has  given 
rise  to  several  difficult  questions  of  construction.  State  ex 
rel  Marvin  v.  Larson,  153  Wis.  488, 140  N.  W.  285 ;  Zodrow 
V.  State,  154  Wis.  561,  143  N.  W.  693 ;  Koch  v.  State,  157 
Wis.  437,  147  N.  W.  366. 

The  instant  case  also  presents  a  difficult  question  of  con- 
struction. On  the  one  hand  it  does  not  seem  very  reasonable 
that  the  legislature,  while  endeavoring  to  fix  a  maximum  of 
liquor  licenses  for  the  municipality  and  at  the  same  time  pro- 
tecting the  property  of  men  who  had  invested  in  saloon  busi- 
ness or  buildings,  intended  to  withdraw  the  latter  protection 
from  the  widow  and  children  of  such  men.  Nevertheless  it 
is  well  established  law  that  in  the  absence  of  a  statute  pro- 
viding otherwise  a  license  of  this  kind,  although  for  a  fixed 
term,  comes  to  an  end  with  the  life  of  the  licensee.  People 
V,  Sylces,  96  Mich.  452,  56  N".  W.  12;  TJ.  8.  v.  Overton,  2 
Cranch  C.  C.  42,  Fed.  Cas.  No.  15,979 ;  1  Woollen  &  Thorn- 
ton, Intox.  Liq.  sec.  422  and  cases  cited ;  Petition  of  Blumen- 
thd,  125  Pa.  St.  412,  18  Atl.  395;  Black,  Intox.  Liq.  §  131. 

But  the  administrator  of  deceased  licensee  may,  like  a 
sheriff  or  receiver  and  by  virtue  of  his  authority  as  adminis- 
trator, lawfully  dispose  of  the  stock  of  liquors  in  bulk.  WiL- 
Harris  v.  Troop,  17  Wis.  463.  It  must  therefore  be  conceded 
that  there  was  no  license  in  force  at  the  premises  in  question 
on  June  30,  1907.  It  must  be  further  conceded  that  there 
was  a  retail  liquor  license  issued  and  in  force  for  the  year 
ending  June  30,  1907,  and  prior  to  June  30,  1907. 

"  'Or'  is  usually  disjunctive ;  occasionally,  to  avoid  absurd- 
ity, it  is  construed  as  a  conjunctive  and  equivalent  to  'and,' 
but  it  is  also  used  in  the  sense  of  'alias.'  "  Menominee  River 
B.  Co.  V.  Augustus  Spies  L.  £  C.  Co.  147  Wis.  559,  589,  132 
N.  W,  1118. 

"The  popular  use  of  'or'  and  'and'  is  so  loose  and  so  fre- 
quently inaccurate  that  it  has  infected  statutory  enactments. 
Vol.  160  —  12 
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While  they  are  not  treated  as  interchangeable,  and  should  be 
followed  when  their  accurate  reading  does  not  render  the  sense 
dubious,  their  strict  meaning  is  more  readily  departed  from 
than  that  of  other  words,  and  one  read  in  place  of  the  other 
in  deference  to  the  meaning  of  the  context.  In  People  ex  rel. 
Municipal  Gas  Co.  v.  Rice  (138  N.  Y.  151,  156,  33  N.  E. 
846)  it  is  said  that  the  words  *and'  and  'or'  when  used  in  a 
statute  are  convertible  as  the  sehse  may  require."  2  Lewis's 
Sutherland,  Stat.  Constr.  §  397. 

This  court  has  heretofore  declared  that  the  intention  of 
the  legislature  in  framing  the  statute  in  question  was  twofold, 
viz.  to  limit  the  number  of  saloons  and  at  the  same  time  to 
protect  investments  made  in  saloon  property  so  far  as  could 
be  conveniently  done.  The  first  of  these  considerations  would 
tend  to  induce  the  reading  of  "and"  instead  of  "or;"  the  sec- 
ond, the  reading  of  the  statute  as  it  is  written.  If  the  words 
"in  force  on  or  prior  to  the  thirtieth  day  of  June,  1907,"  were 
taken  disjunctively  and  at  the  same  time  taken  to  include  all 
prior  time,  the  interpretation  would  be  absurd.  This  would 
be  an  argument  for  construing  the  statute  to  read  "on  and 
before."  The  respondent  meets  this,  however,  with  the  argu- 
ment that  "on  or  prior  to  the  thirtieth  day  of  June,  1907," 
by  force  of  the  context  relates  to  licenses  issued  for  the  license 
year  terminating  on  the  date  last  mentioned.  He  contends 
that  if  a  license  was  issued  and  in  force  during  the  license 
year  then  terminated  and  either  on  or  prior  to  the  30th  day  of 
June,  1907,  it  falls  within  the  saving  clause.  The  statute  as 
it  now  exists  was  brought  into  being  by  ch.  188,  Laws  of 
1907,  which  was  approved  June  6,  1907,  published  June  8, 
1907,  and  went  into  effect  on  and  after  the  first  Tuesday  in 
July,  1907.  That  act  provided  that  where  a  greater  number 
of  licenses  may  have  been  granted  or  issued  prior  to  the  30th 
day  of  June,  1907,  than  would  be  permissible  under  the  lim- 
itation relating  to  250  inhabitants,  it  should  be  lawful  for  the 
local  authorities  to  grant  and  issue  licenses  equal  in  number  to 
those  issued  on  or  prior  to  the  last  mentioned  day,  but  no  addi- 
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tional  licenses  in  number  should  be  granted  or  issued,  et6. 
"Provided  further  that  licenses  be  granted  or  issued  to  persons 
for  those  places  or  locations  for  which  licenses  were  issued  or 
granted  on  June  30, 1907,"  etc.     This,  we  think,  must  be  held 
to  mean  outstanding  and  in  force  on  June  30,  1907,  because 
few  or  no  licenses  for  the  year  ending  June  30,  1907,  would 
be  issued  or  granted  on  that  day.     At  the  same  session  of  the 
legislature  and  on  July  9,  1907,  this  statute  was  amended  to 
read  as  it  now  reads :  "licenses  may  have  been  granted  or  is- 
sued and  in  force  on  or  prior  to  the  thirtieth  day  of  June, 
1907."     This  is  repeated  three  times  in  the  amended  statute, 
and  the  words  "on  or  prior"  are  among  the  italicised  words 
added  by  amendment.     Where  there  is  such  apparent  delib- 
eration in  the  choice  of  these  words,  such  a  conflict  of  pur- 
poses to  be  accomplished  thereby,  and  no  manifestly  absurd 
consequences  necessarily  flowing  therefrom,  and  as  to  licenses 
terminated  by  the  death  of  the  licensee  and  not  otherwise,  the 
statute  must  be  upheld  as  written.     That  is  to  say,  in  the  case 
here  before  the  court  there  was  within  the  meaning  of  the 
statute  and  for  the  year  1907  a  license  in  force  on  or  before 
June  30,  1907. 
By  the  Court. — Judgment  affirmed. 


Rump,  Appellant,  vs.  Bresnan,  Bespondent. 

February  9-^March  2,  1915. 

InstructUma  to  jury:  Prejudicial  error:  Livery-atahle  keepers:  Vegli- 
ffence  of  driver:  Defect  in  highway:  Letting  unsuitable  horse: 
Knowledge, 

1.  Although  certain  language  which  was  sandwiched  into  that  part 
of  the  charge  which  specifically  related  to  one  question  in  the 
special  verdict  was  prohably  intended  to  apply  to  another  ques- 
tion»  it  must  In  this  case  be  deemed  to  have  been  understood  by 
the  Jury  to  relate  to  the  question  under  which  it  was  given. 
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2.  In  an  action  for  injuries  alleged  to  have  been  caused  by  negli^enoe 

of  the  driver  of  the  vehicle  in  which  plaintiff  was  riding,  an  in- 
struction to  the  effect  that  concurrence  of  a  defect  in  the  hlgh;- 
way  and  negligent  driving  would  excuse  the  latter,  was  errone- 
ous; and  the  error  was  prejudicial  where,  although  there  was 
sufficient  evidence  to  warrant  a  finding  that  the  driver  was  neg- 
ligent, the  Jury  found  he  was  not 

3.  In  an  action  for  injuries  alleged  to  have  been  caused  by  negligence 

of  defendant  in  letting  a  horse  which  was  unsuitable  for  the 
purpose  for  which  it  was  hired,  the  evidence  is  held  not  so  clear 
as  to  warrant  this  court  in  saying  as  matter  of  law,  contrary  to 
a  finding  by  the  jury,  that  defendant  was  chargeable  with  knowl- 
edge of  such  unsuitableness. 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county:  W.  J.  Tubnee,  Judge.     Reversed. 

Action  for  personal  injury.  Plaintiff  was  one  of  a  party 
of  six  that  hired  a  team,  surrey,  and  driver  from  defendant 
for  a  drive  in  the  vicinity  of  Kilboum  City.  While  driving 
they  were  met  by  an  automobile  and  one  of  the  horses  became 
frightened  and  unmanageable.  The  surrey  was  backed  into  a 
ditch  and  upset,  and  plaintiff  suffered  a  severe  fracture  of  the 
arm.  The  negligence  charged  was  an  unsafe  horse  and  a  want 
of  ordinary  care  on  the  part  of  the  driver.  The  jury  found 
(1)  that  the  horse  was  unsuitable  for  the  purpose  let  when 
driven  by  a  competent  driver;  (2)  that  defendant  was  not 
chargeable  with  knowledge  of  such  unsuitableness;  (3)  that 
the  driver  was  in  the  exercise  of  ordinary  care  at  the  time 
plaintiff  was  injured ;  and  (4)  damages  $200. 

Judgment  for  defendant  was  entered  upon  the  verdict  and 
the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  N.  E.  Van  Dyke 
and  Orotophorstj  Evans  <&  Thomas,  and  oral  argument  by 
Evan  A.  Evans. 

For  the  respondent  there  was  a  brief  by  W.  8.  Stroud  and 
R.  P.  Clark,  and  or^l  argument  by  Mr.  Stroud. 

ViNjE,  J.  The  special  verdict  submitted  to  the  jury  con- 
tained six  questions.     The  first  related  to  the  suitableness  of 
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the  horse,  the  second  to  defendant's  knowledge  as  to  its  suit- 
ableness, the  third  as  to  whether  the  unsuitable  condition  of 
the  horse,  if  found,  was  the  proximate  cause  of  the  injury, 
the  fourth  to  the  driver's  negligence,  the  fifth  as  to  whether 
or  not  the  negligence  of  the  driver,  if  found,  was  the  proxi- 
mate cause  of  the  injury,  and  the  sixth  covered  the  question 
of  damages.  After  explaining  the  nature  of  a  special  verdict 
the  court  read  the  first  question  and  instructed  the  jury  rela- 
tive thereto.  He  then  read  the  second  question  and  gave  in- 
structions as  to  it,  and  likewise  as  to  the  third  question.  The 
charge  then  proceeded : 

• 

"The  fourth  question  is:  'Was  the  driver,  Ryan,  in  the 
exercise  of  ordinary  care  at  the  time  plaintiff  was  injured  V 

"Kyan  was  a  competent  driver  in  the  language  of  the  au- 
thorities, he  being  so  conceded  by  the  defendant  The  ques- 
tion is.  Did  he,  at  the  time  that  this  accident  occurred,  exer- 
cise ordinary  care?  He  was  driving  this  team,  which  was 
hitched  to  this  buggy  with  the  load  that  has  been  described, 
up  the  hill  as  has  been  described.  The  hill  had,  at  a  certain 
point  at  a  comparatively  level  place,  a  sharp  turn,  so  tliat 
anything  coming  down  the  hill  would  not  be  seen  until  it  came 
fairly  close  to  him.  An  automobile  came  around  the  comer. 
There  is  no  evidence  that  the  automobile  was  driving  at  an 
unusual  rate  of  speed.  Mr.  Ryan  was  engaged  in  conversa- 
tion with  the  man  sitting  in  the  seat  with  him.  The  team  be- 
came apparently  startled  or  frightened,  and  the  question  is 
whether  at  that  time  Mr.  Ryan  exercised  the  care,  prudence, 
and  skill  which  a  person  so  situated  would  ordinarily  exer- 
cise— ^which  the  great  mass  of  persons  so  situated  would  or- 
dinarily exercise  under  the  same  or  similar  circumstances. 
That  is  the  question  put  to  you  by  the  court  to  answer. 

"In  considering  this  question  you  can  consider  the  rate  at 
which  the  machine  was  going,  the  rate  at  which  the  team  was 
going,  the  attention  he  was  giving  to  his  driving,  the  question 
as  to  whether  or  not  the  horses  became  momentarily  or  sud- 
denly frightened,  the  question  as  to  whether  or  not  he  had  the 
horses  under  control,  the  question  as  to  whether  or  not  he 
exercised  due  care  to  maintain  his  control  over  the  horses, 
and  in  all  other  facts  and  circumstances  made  to  appear  in 
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the  case,  including  the  condition  of  the  roadway  with  the  ditch 
or  ditches  upon  the  side,  and  any  other  facts  that  may  prob- 
ably bear  upon  this  question  which  has  been  made  to  appear 
by  the  evidence.  If,  from  no  vicious  propensity  of  the  team, 
but  from  some  cause  which  makes  an  ordinarily  gentle  and 
safe  horse  suddenly  stop,  shy,  or  back  up,  and  so  act  that  they 
are  momentarily  without  the  control  of  the  driver,  if  the 
control  of  the  horses  would  have  been  immediately  regained 
by  the  driver  if  there  had  been  no  defect  in  the  highway  and 
while  in  this  condition,  of  want  of  control,  the  rig  comes  upon 
a  defect  in  the  highway  which  caused  the  accident,  then  this 
defect  is  the  proximate  cause  of  the  accident^  and  the  acts  of 
the  horses  and  driver  are  not  the  proximate  cause.  Grentle- 
men  of  the  jury,  if  this  accident  was  caused  by  a  defect  in 
the  highway  together  with  negligence  on  the  part  of  the  de- 
fendant or  of  the  driver,  then  you  should  answer  that  question 
in  the  affirmative ;  if  it  was  caused  by  a  combination  of  the 
negligence  of  the  authorities  in  not  maintaining  the  highway 
in  proper  condition  with  that  of  the  driver,  then  the  question 
should  be  answered  in  the  affirmative. 

"This  q.uestion  number  4  is  to  be  determined  by  measuring 
Ryan's  conduct  with  the  conduct  of  an  ordinary  competent 
driver.  He  was  sent  out  as  a  competent  driver,  and  the 
question  is.  Did  he  exercise  the  care  that  a  competent  driver 
would  have  exercised  under  the  same  or  similar  circumstances  ? 
You  may  consider  the  manner  in  which  he  was  driving,  the 
attention  he  was  giving  to  his  driving,  considering  the  condi- 
tions that  existed  at  and  near  the  place  of  the  accident;  the 
attention  he  was  giving  to  the  approach  of  automobiles  or 
other  vehicles,  the  condition  of  the  highway  banks  and  ditch^ 
the  fact  that  the  road  made  a  turn,  the  width  of  the  roadway, 
the  actions  of  those  in  the  auto,  and  all  other  facts  and  cir^ 
cumstances  made  to  appear  by  the  evidence. 

"The  burden  of  proof,  gentlemen  of  the  jury,  upon  this 
question,  in  order  to  be  decided  in  the  affirmative,  is  also  upon 
the  plaintiff. 

"If  the  man  on  the  seat  caused  the  horses  to  back  by  seiz- 
ing the  lines,  and  the  horses  backed  up  in  consequence  thereof 
and  caused  the  wheel  to  go  into  the  ditch,  then  that  question 
should  be  answered  in  the  negative,  for  then  there  was  10 
negligence  on  the  part  of  the  driver  of  the  vehicle. 
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"So  that,  gentlemen  of  the  jury,  this  question  number  4, 
'Was  the  driver,  Eyan,  in  the  exercise  of  ordinary  care  at  the 
time  plaintiff  was  injured  V  must  be  answered  by  'Yes'  or 
*Xo'  as  you  find  the  fact  to  be,  and  that  answer  must  be 
found  upon  the  credible  evidence  in  the  case. 

"Of  course,  gentlemen  of  the  jury,  you  may  bring  to  bear 
upon  this  question  the  knowledge  and  experience  that  you 
have  had  and  that  you  possess  with  reference  to  the  transac- 
tion which  occurred  at  the  time,  and  also  the  knowledge  ajid 
experience  you  have  had  or  that  you  possess  with  reference  to 
horses  and  their  characteristics." 

This  was  followed  by  the  reading  of  the  fifth  and  sixth 
questions  with  appropriate  instructions  as  to  each. 

We  are  now  asked  by  respondent  to  say  that  so  much  of  the 
charge  given  under  question  4  beginning  with  the  words  "If, 
from  no  vicious  propensity  of  the  team,"  and  ending  with  the 
sentence,  "if  it  was  caused  by  a  combination  of  the  negligence 
of  the  authorities  in  not  maintaining  the  highway  in  proper 
condition  with  that  of  the  driver,  then  the  question  should 
be  answered  in  the  afiirmative,"  was  intended  to  and  did  re- 
late to  question  number  3  and  was  so  understood  by  the  jury. 
That  it  was  so  intended  by  the  court  is  probable,  but  that  it 
was  so  understood  by  the  jury  is  doubtful.  It  was  given  un- 
der question  4.  That  question  was  twice  specifically  named 
by  the  court  in  the  charge  that  follows  the  first  part  claimed 
to  relate  to  question  3,  and  there  is  no  doubt  that  the  first 
part  of  the  charge  under  question  4  relates  to  it.  Where  a 
portion  of  a  charge  is  so  sandwiched  in  between  language  un- 
mistakably belonging  to  the  question  under  consideration,  we 
cannot  reach  the  conclusion  that  the  jury  understood  it  to  re- 
late to  the  previous  question.  It  must  be  deemed  to  have 
been  understood  to  relate  to  the  question  under  which  it  was 
given. 

So  understood  it  was  erroneous.  There  may  be  negligent 
driving  on  a  defective  highway.  A  concurrence  of  a  defect 
in  a  highway  and  negligent  driving  thereon  does  not  excuse 
the  latter.     Yet  that  is  what  the  court  told  the  jury  several 
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times  by  instructing  them  in  such  case  to  answer  the  question 
in  the  affirmative. 

Since  there  was  evidence  in  the  record  sufficient  to  sustain 
a  finding  of  negligence  on  the  part  of  the  driver  the  error  be- 
came a  prejudicial  one,  and  the  judgment  must  be  reversed. 

We  are  urged  by  plaintiff's  counsel  to  change  the  answer 
to  the  second  question  from  **No"  to  "Yes,"  and  say  as  a 
matter  of  law  that  defendant  was  chargeable  with  knowl- 
edge of  the  unsuitableness  of  the  horse,  and  to  permit  plaintiff 
at  her  option  to  take  judgment  for  the  amount  of  damages 
found  by  the  jury  or  have  a  new  trial. 

The  evidence  of  knowledge  on  the  part  of  the  defendant  of 
the  unsuitableness  of  the  horse  is  not  so  clear  as  to  warrant 
such  a  change  in  the  verdict  by  the  court  It  is  true  defend- 
ant was  informed  by  the  man  who  sold  the  horse  to  him  that 
one  reason  for  selling  him  was  that  his  wife  was  afraid  to 
drive  tourists  to  and  from*  Kilboum  City  with  him.  But 
defendant,  prior  to  the  accident,  had  never  driven  the  horse, 
and  no  complaints  about  him  had  come  to  him  from  the  driv- 
ers. It  may  be  that  a  horse  that  a  woman  is  afraid  to  drive 
is  not  safe  for  a  competent  man  to  drive.  The  jury,  how- 
ever, negatived  such  conclusion  and  we  cannot  say  they  were 
wrong. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 


Chixds,  Respondent,  vs.  Dahlke  and  others,  Appellants* 

February  10 — March  2, 1915, 

Judgment:  Deflniteneas:  Necessary  provisions:  Rights  in  tcater  power: 

Restoration  of  premises:  Repairs, 

1.  A  Judgment  requiring  defendants  to  do  filling  upon  land  is  suffi- 
ciently definite  if,  with  the  aid  of  an  engineer,  the  limits  of  the 
filling  may  he  determined  from  the  description  in  the  Judgment* 


2]  JANUAEY  TEEM,  1915.  185 

ChlldB  T.  Dahlke.  160  Wis.  184. 

construed  according  to  the  physical  condition  of  the  premises  at 
the  time  the  judgment  Is  entered. 
2.  In  an  action  to  quiet  title  to  certain  lands  and  water  rights  and 
compel  restoration  of  the  premises  to  their  former  condition, 
where  a  duty  to  make  certain  repairs  in  accordance  with  the  deed 
under  which  he  claimed  rested  upon  plaintifC  as  a  matter  of  law 
upon  the  facts  found  and  the  judgment  entered,  it  was  not  neces- 
sary that  the  judgment  should  specifically  so  provide. 

Appeal  from  a  judgment  and  an  order  of  the  circuit  court 
for  Marquette  county:  A.  H.  Eeid,  Judge.     Afftrmed, 

This  action  was  brought  to  quiet  title  and  determine  certain 
rights  between  plaintiff  and  defendants.  The  action  w«s  com- 
menced in  January,  1911.  Judgment  was  Altered  Decem- 
ber 8,  1911.  The  case  was  appealed  to  this  court.  Childs  v. 
DMke,  161  Wis.  82,  138  N.  W.  277. 

On  the  first  hearing  very  full  findings  were  made  determin- 
ing the  rights  of  the  parties,  and  this  court  on  appeal  found 
that  the  court  below  substantially  and  correctly  settled  the 
rights  of  the  parties  by  judgment,  except  that  it  failed  to 
award  damages  for  the  expense  of  making  proper  connections 
with  the  hydraulic  canal  in  order  to  reimburse  the  plaintiff 
for  the  extra  expense  occasioned  by  the  change  in  the  hy- 
draulic canal  and  the  obstructions  plficed  between  plaintiff's 
lots  and  the  canal,  or  to  provide  in  the  judgment  that  the  de- 
fendants make  the  proper  changes  and  connections  at  their 
own  expense  and  maintain  the  same  according  to  the  terms  of 
the  deed  through  which  plaintiff  claims  title,'  and  the  case  was 
remanded  with  directions  to  modify  the  judgment  by  requir- 
ing the  defendants  to  make  proper  changes  in  the  canal  and 
water  power  and  land  between  lots  6  and  7  and  the  canal  so  as 
to  effectively  deliver  150  inches  of  water,  drawn  from  the 
canal  or  pond  under  a  ten-foot  head,  on  the  north  line  of 
lots  6  and  7  according  to  the  terms  of  the  deed  through  which 
plaintiff  derives  title,  and  if  necessary  to  take  further  evidence 
to  enable  the  court  to  make  the  proper  modification,  and  fur- 
ther ordering  that  the  paragraph  of  the  judgment  providing 


186         SUPREME  COUET  OF  WISCONSIN.     [Mae. 

Childs  y.  Dahlke,  160  Wis.  184. 

for  leave  to  bring  and  maintain  another  action  to  recover 
damages  be  omitted  from  the  judgment.  Childs  v,  Dahlke, 
supra.  After  the  record  was  remanded  in  accordance  with 
the  mandate  referred  to  further  evidence  was  taken.  The 
court  made  iSndings  of  fact  dated  July  17,  1913,  and  the  par- 
ties afterwards  appeared  before  the  court  and  viewed  the 
premises,  and,  further  evidence  being  taken,  the  court  amended 
the  findings  of  July  17,  1913,  and  made  further  findings  as 
follows : 

"1.  The  hydro-electric  power  plant  of  the  defendants 
which  was  heretofore  adjudged  to  be  abated  and  removed  from 
Mill  street  has  been  dismantled  to  the  extent  of  removing  all 
of  the  machinery  therefrom,  and  the  foundations  and  super- 
structure of  the  building  still  stand  awaiting  final  judgment 
herein,  at  which  time  the  defendants  claim  they  will  proceed 
in  accordance  with  said  judgment  to  remove  said  buildings 
and  foundations  so  far  as  necessary. 

"2.  Since  the  former  trial  of  this  action,  to  wit,  in  the 
year  1912,  defendants  have  constructed  a  new  south  wall  of 
the  canal  of  concrete,  in  substantial  and  permanent  form,  com- 
mencing at  a  point  near  the  north  side  of  said  former  plant 
adjudged  to  be  removed  and  at  the  east  side  of  the  intake 
flume  running  to  said  former  plant,  and  extending  from  that 
point  due  east  approximately  parallel  with  the  north  line  of 
Mill  street  and  7.7  feet  north  of  the  north  line  of  Mill  street 
to  a  point  east  of  the  old  waste  gates  in  said  canal  as  they 
existed  prior  to  the  flood  in  1905,  and  at  the  easterly  end  of 
said  wall  have  constructed  a  hydro-electric  power  plant  wholly 
on  the  north  side  of  Mill  street.  Exhibits  1005,  1006,  and 
1007  are  copies  of  the  architect's  plans,  according  to  which 
said  new  power  plant  and  canal  extension  was  constructed. 
Said  new  power  plant  occupies  in  part  the  channel  in  which 
waste  water  was  discharged  from  the  canal  prior  to  the  flood 
of  1905.  The  water  from  the  power  plant  adjudged  to  be  re- 
moved has  been  discharged,  ever  since  its  use  began,  into  a 
channel  next  adjoining  on  the  south  the  new  wall  and  plant 
erected  in  1912.  Between  the  westerly  end  of  the  new  south 
wall  and  the  easterly  end  of  the  old  south  concrete  wall  of  the 
canal  as  it  existed  at  the  time  of  the  former  trial,  there  is  a 
space  of  approximately  fifteen  feet  in  width  through  which 
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water  has  been  and  is  now  admitted  to  the  wheel  pit  and  bulk- 
head of  the  former  plant  which  has  been  adjudged  to  be  re- 
moved.    Said  new  wall,  tc^ether  with  structures  formerly 
existing,  extends  the  canal  further  east  than  it  ever  existed 
prior  to  the  former  trial,  and  is  as  near  to  the  north  line  of 
Mill  street  as  was  the  south  line  of  the  canal  as  it  existed  in 
September,  1866,  and  thereafter  until  the  flood  of  1905.     If 
said  two  above  mentioned  south  walls  of  the  canal  were  united 
by  a  wall  closing  the  fifteen-foot  opening  leading  to  the  plant 
ordered  to  be  removed,  said  canal  would  be  complete,  and  the 
removal  of  the  superstructure  and  foundations  of  the  former 
plant  would  remove  aU  obstructions  except  the  river  channel 
and  water  therein,  in  the  way  of  the  plaintiff  reaching  said 
canal  and  drawing  for  use,  as  his  predecessors  were  accus- 
tomed to  do,  the  150  inches  of  water  to  which  he  is  entitled. 
By  a  uniform  and  continuous  course  of  construction  of  the 
grant  to  plaintiff's  predecessor,  Thos.  Wells,  on  September  17, 
1866,  the  duty  to  construct  and  maintain  the  conduit  for  said 
150  inches  of  water  has  always  rested  on  said  Wells  and  his 
assigns. 

"3.  Defendants  have  requested  to  be  permitted  to  construct 
a  waste  way  along  the  south  side  of  the  new  south  wall  and 
new  power  plant  recently  constructed  to  the  easterly  end  of 
said  new  power  plant.  If  said  waste  way,  including  its  south 
wall,  does  not  occupy  more  than  7.7  feet  in  width,  the  ^ame 
will  not  encroach  upon  Mill  street  and  will  not  be  unlawful. 

"4.  The  old  waste  gates  as  they  existed  before  the  flood  of 
1905  were  located  on  the  north  line  of  Mill  street  and  approxi- 
mately at  the  southwest  comer  of  the  new  power  plant  build- 
ing erected  in  1912,  and  approximately  fifty-eight  feet  east  of 
the  west  line  of  lot  6  projected  north.     The  water  from  the 
pond  was  conducted  to  said  gates  by  a  conduit  about  twelve 
feet  long  and  twelve  feet  wide.     As  Mill  street  then  existed, 
the  surface  thereof  on  the  south  side  of  the  canal  as  far  east 
as  the  west  end  of  said  last  mentioned  conduit  was  higher  than 
the  Hrunk,'  so  called,  or  conduit  which  conducted  water  from 
the  canal  to  the  wheel  pit  or  the  woolen  mill.     After  removal 
of  the  former  power  plant  adjudged  to  be  removed,  the  space 
hetween  the  canal  and  the  north  line  of  lot  6  will  be  several 
feet  lower  on  an  average  than  the  elevation  of  said  trunk  or 
conduit  to  the  woolen  mill,  and  is  now  occupied  in  part  by 
"Water  channel  and  water.     A  minor  portion  of  the  water  dis- 
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charged  from  the  wheeh  installed  in  1912  and  shown  on  Ex- 
hibit 1006  is  discharged  to  the  south  into  said  channel  through 
openings  marked  'a,'  *b/  'c,'  and  ^d'  6n  Exhibit  1005.  The 
major  portion  of  the  water  is  discharged  to  the  east  through 
the  opening  marked  ^e'  on  Exhibit  1005.  The  most  westerly 
of  said  openings  on  the  south  side  is  approximately  forty  feet 
east  of  the  west  line  of  lot  6  projected  north.  If  a  retaining 
wall  be  built  starting  from  the  canal  wall  immediately  west 
of  said  westerly  opening  and  running  thence  south  to  the  north 
line  of  Mill  street,  thence  east  along  the  north  line  of  the 
street  twenty  feet,  thence  southeasterly  to  a  point  on  the  north 
line  of  lot  6,  ten  feet  or  more  east  of  the  west  side  of  the  old 
woolen  mill  (or  in  a  direct  line  between  said  points,  as  the  de- 
fendants may  elect),  and  if  thereupon  all  the  space  between 
lot  6  and  the  canal  which  lies  west  of  such  retaining,  wall  be 
filled  and  kept  filled  with  earth  or  its  equivalent  to  a  height  of 
one  foot  above  the  bottom  of  the  original  trunk  or  water  con- 
duit leading  to  the  old  woolen  mill,  and  if  an  opening  in  the 
canal  wall  as  hereinafter  provided  be  maintained,  the  plaintiff 
will  be  able  to  obtain  and  use  the  water  from  the  canal  to 
which  he  is  entitled  as  conveniently  and  economically  as  the 
conditions  before  the  flood  of  1905  permitted." 

The  court  concluded : 

"1.  It  is  the  duty  of  the  defendants  under  the  covenants 
contained  in  the  deed  by  Osman  and  Richardson  and  their 
wives  to  Thomas  Wells,  dated  September  17,  1866,  to  com- 
pletely remove  the  foundations  and  superstructure  of  the  for- 
mer power  plant  adjudged  to  be  removed  from  Mill  street  and 
to  fill  in  and  keep  continuously  filled  the  intervening  space  be- 
tween the  south  wall  of  the  canal  and  the  north  line  of  lot  6, 
extending  as  far  east  as  the  proposed  detaining  wall  hereinbe- 
fore described  and  sufficiently  to  the  west  to  meet  the  high 
land,  with  earth  or  its  equivalent  to  a  height  not  less  than  one 
foot  above  the  bottom  of  the  original  conduit  or  trunk  running 
to  the  woolen  mill  as  it  existed  when  in  use,  and  to  make  and 
maintain  in  the  south  wall  of  the  canal  an  opening  ready  for 
use  of  the  plaintiff  and  located  substantially  at  the  same 
height  as  formerly  and  approximately  three  feet  east  of  the 
west  line  of  lot  6  projected  north,  and  of  sufficient  size  to 
freely  supply  to  plaintiff  the  150  inches  of  water  under  a  ten- 
foot  head,  to  which  he  is  entitled. 
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"2.  Plaintiff  ought  to  recover  his  taxable  costs  and  disburse- 
ments in  this  proceeding,  but  not  exceeding  in  all  $25,  besides 
disbursements  in  addition  to  costs  included  in  first  judgment. 

"Let  judgment  be  entered  accordingly  to  the  foregoing  and 
the  mandate  of  the  supreme  court. 

"Dated  September  22,  1913." 

On  October  17,  1918,  the  findings  made  September  22, 
1913,  were  amended  by  striking  out  from  finding  number  2 
the  following  words  as  they  appear  therein,  to  wit :  "and  ex- 
tending from  that  point  due  east  approximately  parallel  with 
the  north  line  of  Mill  street  and  7.7  feet  north  of  the  north 
line  of  Mill  street  to  a  point  east  of  the  old  waste  gates,"  and 
by  inserting  in  lieu  thereof  the  following:  "and  extending 
from  that  point  easterly  and  nearly  parallel  with  the  north 
Une  of  Mill  street,  and  being  7.7  feet  north  of  the  north  line 
of  Mill  street  at  the  westerly  end  of  said  new  south  wall  to  a 
point  east  of  the  old  waste  gates ;"  and  by  striking  out  from 
the  third  finding  the  following:  "occupy  more  than  7.7  feet  in 
width,  the  same  will,"  and  also  the  word  "and"  after  "street," 
and  by  inserting  in  lieu  of  "and"  the  word  "it." 

Afterwards  and  on  November  6,  1913,  the  court  rendered 
the  following  judgment: 

"It  is  considered,  ordered,  and  adjudged,  that  said  judg- 
ement entered  herein  December  8,  1911,  be  and  the  same  here- 
by is  modified  in  the  following  particulars,  to  wit : 

"1.  By  striking  therefrom   the  whole   of  paragraph    '6 
thereof  and  inserting  in  lieu  of  the  paragraph  so  stricken  the 
following: 

"6.  That  it  is  the  duty  of  the  defendants,  and  they  are 
hereby  ordered  and  required,  to  completely  remove  from  said 
iliU  street  the  foundations  and  superstructure  of  the  power 
house  described  in  the  complaint  herein  and  to  fill  in  and  to 
keep  continuously  filled  the  intervening  space  between  the 
south  wall  of  the  canal  and  the  north  line  of  said  mill  lot  6 
extending  easterly  to  a  line  described  as  commencing  at  a  point 
in  the  south  wall  of  said  canal  as  it  now  exists,  immediately 
west  of  a  point  therein  located  forty  (40)  feet  east  of  the  west 
line  of  said  mill  lot  six  (6)  projected  north,  and  running 
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thence  south  to  the  north  line  of  Mill  street;  thence  east 
twenty  (20)  feet  along  the  north  line  of  Mill  street;  and 
thence  southeasterly  to  a  point  in  the  north  line  of  said  mill 
lot  six  (6),  ten  (10)  feet  or  more  east  of  the  west  side  of  the 
*old  Wells  woolen  miU'  (or  in  a  direct  line  between  said  points, 
as  the  defendants  may  elect)  ;  that  is  to  say,  to  fill  in  and  keep 
continuously  filled  the  intervening  space  between  the  south 
wall  of  the  canal,  as  it  now  exists,  and  the  north  line  of  said 
mill  lot  six  (6),  extending  as  far  east  as  the  retaining  wall  de- 
scribed in  the  fourth  finding  of  facts  and  in  the  first  conclu- 
sion of  law  herein  (of  date  September  22,  1913),  and  also  ex- 
tending from  said  above  described  line  and  retaining  wall 
sufficiently  to  the  west  to  meet  the  high  land,  with  earth  or  its 
equivalent  to  a  height  of  not  less  than  one  (1)  foot  above  the 
bottom  of  the  original  conduit  or  trunk  which  ran  and  ex- 
tended from  said  canal  to  the  former  'Wells  woolen  mill,'  as 
such  conduit  or  trunk  existed  when  in  use,  and  to  make  and 
maintain  in  the  south  wall  of  said  canal  an  opening  ready  for 
the  use  of  the  plaintiff  and  his  assigns,  located  substantially  at 
the  same  height  as  such  an  opening  in  the  south  bank  of  said 
canal  formerly  existed  when  such  conduit  or  trunk  was  in  use. 
Said  opening  to  be  located  approximately  three  (3)  feet  east 
of  the  west  line  of  said  mill  lot  six  (6)  projected  north,  and 
said  opening  to  be  of  sufficient  size  to  freely  supply  to  plaintiff 
the  one  hundred  fifty  (150)  inches  of  water  under  a  ten-foot 
head  to  which  he  is  entitled. 

"(a)  That  in  the  event  of  said  defendants'  neglect  or  re- 
fusal to  fully  comply  with  and  execute  the  provisions  of  this 
judgment  that  said  warrant  do  issue  to  the  sheriff  of  Mar- 
quette county,  Wisconsin,  out  of  this  court,  under  the  seal 
iJiereof,  commanding  said  sheriff  to  abate  and  remove  the  said 
nuisance  as  hereinbefore  provided,  and  also  to  completely  re- 
move from  said  Mill  street  the  foundation  and  superstructure 
of  the  power  house  described  in  the  complaint  herein,  and  to 
fill  in  said  intervening  space  as  herein  adjudged  at  the  expense 
of  said  defendants,  in  the  following  manner,  to  wit :  by  wholly 
razing  and  removing  said  building,  together  with  the  water 
wheels,  dynamos,  shafting,  machinery  and  appliances,  foun- 
dations, superstructure  and  other  structures  connected  with  or 
appurtenant  thereto  from  within  the  limits  of  said  MiU  street, 
and  by  filling  in  said  intervening  space  between  the  south  wall 
of  said  canal  and  the  north  line  of  said  mill  lot  six  (6),  in 
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maimer  and  form  and  to  the  extent  herein  adjudged,  and  that 
in  case  such  warrant  be  issued  and  executed,  the  said  sheriff 
collect  his  own  fees  and  charges  and  all  of  the  expenses  of  such 
abatement  and  removal  of  and  from  the  said  defendants  in 
the  manner  provided  by  law,  or 

"(b)  That  upon  the  neglect  or  refusal  of  the  defendants  to 
abate  and  remove  said  nuisance  as  aforesaid  or  to  otherwise 
comply  with  this  judgment,  upon  filing  an  affidavit  showing 
such  neglect  or  refusal,  the  plaintiff  may  apply  to  the  court 
for  an  order  for  the  enforcement  of  the  same  in  such  manner 
as  to  the  court  may  seem  proper. 

"2.  That  in  addition  to  the  costs  heretofore  adjudged  to 
him  by  said  judgment,  the  plaintiff,  W.  0.  Childs,  do  have 
and  recover  of  and  from  the  defendants,  Charles  T,  Dahlhe, 
Edward  J.  Dahlhe,  Oustav  E.  DaJiUce,  the  Neshhoro  Milling 
Company,  and  the  Neshhoro  Light  &  Power  Company,  his 
costs  and  disbursements^  taxed  and  allowed  at  the  sum  of  one 
hundred  seventy-three  dollars  and  ninety-three  cents. 

"Dated  November  6,  1913.'^ 

On  hearing  the  court  below  denied  a  motion  to  open  the 
default  and  allow  exceptions  to  be  filed  and  bill  of  exceptions 
settled. 

The  appeal  is  from  the  judgment  and  order  denying  appli- 
cation to  open  default,  file  exceptions,  and  settle  bill  of  ex- 
ceptions. 

/.  H.  Davidson,  for  the  appellants. 

John  J.  Wood,  Jr,,  attorney,  and  B.  R.  Goggins,  of  coun- 
sel, for  the  respondent. 

Keewin,  J.  We  are  unable  to  say  that  the  learned  trial 
court  abused  its  discretion  in  denying  the  application  of  ap- 
pellants to  open  the  default  and  allow  the  settlement  of  a  bill 
of  exceptions.  The  appeal  from  the  judgment  must,  there- 
fore, be  reviewed  upon  the  findings  and  judgment. 

We  have  set  out  at  length  the  findings  and  judgment  in  the 
statement  of  facts,  from  which  it  appears  that  the  trial  court 
gave  the  case  very  careful  attention  and  made  very  complete 
findings. 
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It  is  argued  by  counsel  for  appellants  that  the  judgment  is 
so  indefinite  that  it  cannot  be  enforced.  Counsel  says  the 
judgment  is  indefinite  in  that  it  fails  to  definitely  describe  the 
west  boundary  of  the  space  to  be  filled  as  well  as  the  height  or 
depth  of  the  filling.  It  appears  that  the  court  viewed  the 
premises,  and  the  physical  condition  thereof  is  well  described 
in  the  findings  and  judgment  The  location  of  the  original 
conduit,  monuments,  and  landmarks  referred  to  must  be  taken 
to  be  visible  in  so  far  at  least  as  to  definitely  show  the  line  or 
level  of  the  conduit  referred  to,  the  high  land  on  the  west,  and 
the  extent  of  the  filling.  All  that  is  necessary  is  that  the  judg- 
ment be  sufficiently  definite  that  the  limits  of  the  filling  may 
be  ascertained  from  the  judgment  and  record.  1  Black, 
Judgm.  (2d  ed.)  §§  117,  118,  123.  With  the  aid  of  an  en- 
gineer there  would  seem  to  be  no  difficulty  in  determining  the 
limits  of  the  filling  from  the  description  given  in  the  judg- 
ment. That  is  sufficient  The  judgment  must  be  construed 
and  the  limits  of  the  filling  defined  according  to  the  physical 
condition  as  it  existed  at  the  time  the  judgment  was  entered. 

Some  point  is  made  that  there  were  two  conduits  on  the 
premises,  and  that  it  cannot  be  determined  which  is  referred 
to  in  the  judgment.  It  is  clear,  we  think,  from  an  examina- 
tion of  all  the  findings  on  both  trials  and  the  judgment  as 
modified,  that  the  remains  of  the  conduit  appearing  on  the 
premises  when  the  judgment  was  entered  is  the  so-called 
original  conduit  and  the  one  described  in  the  modified  judg- 
ment ;  that  the  filling  is  to  be  at  least  one  foot  above  the  bot- 
tom of  such  conduit,  and  such  height  can  easily  be  determined. 
When  such  point  of  the  height  of  the  filling  is  determined,  no 
trouble  will  be  found  in  carrying  the  filling  westerly  to  the 
point  of  high  ground,  because  such  point  is  shown  by  the  phys- 
ical condition  of  the  premises  and  the  courses  and  distances 
described  in  the  findings  and  judgment. 

The  theory  of  the  judgment  obviously  is  to  fill  the  space  de- 
scribed to  a  point  at  least  one  foot  above  the  bottom  of  the 
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conduit  and  then  carry  such  filling  westerly  over  the  low 
ground  until  the  elevated  ground  is  reached,  so  that  the  space 
ordered  filled  shall  be  completed  to  a  height  as  described  in  the 
findings  and  judgment.  We  think  the  description  is  suffi- 
ciently definite.  Miller  v.  Lavelle,  130  Wis.  600,  110  K  W. 
421. 

Counsel  for  appellants  further  insists  that  the  court  below 
should  have  provided  in  the  judgment  that  in  accordance  with 
the  deed  through  which  plaintiff  claims  he  should  be  required 
to  make  repairs  when  such  repairs  were  occasioned  by  the 
carelessness  of  the  plaintiff.  That  provision  clearly  was  un- 
necessary, because  such  duty  rests  upon  plaintiff  as  matter  of 
law  upon  the  facts  found  and  the  judgment  entered.  Childs 
V.  Dahlhe,  151  Wis.  82,  93,  94,  138  N.  W.  277. 

Counsel  further  argues  that  it  was  not  necessary  that  any 
filling  be  done,  because  the  150  inches  of  water  might  be  de- 
livered upon  lots  6  and  7  in  some  other  way  than  in  the  man- 
ner ordered.  Counsel  argues  this  proposition  as  though  the 
evidence  on  the  last  hearing  was  before  us.  But  since  it  is 
not,  we  cannot  determine  whether  or  not  some  other  more 
practical  method  than  the  one  ordered  might  have  been  or- 
dered. 

After  a  careful  examination  of  the  record  we  are  satisfied 
that  the  judgment  and  order  appealed  from  must  be  affirmed. 

By  the  Court, — It  is  so  ordered. 


Mablatt,  Respondent,  vs.  Chipman  and  others,  Appellants. 

February  10— March  2, 1915, 

Bond  on  appeal:  Sufficiency:  Omission  of  %oord:  Highways:  Laying 
out:  Meeting  of  supervisors:  Place  and  time:  Notice:  Proof  of 
service:  Adjournments:  Notice  of  appeal, 

1.  Where  the  Inadvertent  omission  of  a  word  from  a  statutory  paper 
renders  It'nonBensieal,  and  the  word  is  in  place  by  necessary  in- 
ference, it  should  be  read  as  there. 

Vol.  160  —  13 
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2.  Thus,  the  inadvertent  omission  of  the  word  "not"  in  an  appeal 

bond  under  sec.  1277,  Stats.,  which  should  have  been  conditioned 
to  pay  costs  if  the  order  appealed  from  "shall  not  be  reversed," 
is  held  not  to  have  invalidated  the  proceedings  on  such  appeal. 

3.  A  meeting  of  supervisors  to  decide  upon  an  application  for  laying 

out  a  highway,  held  in  the  dooryard  of  a  man's  house,  was  in  ac- 
cordance with  a  notice  stating  that  they  would  meet  at  his 
"home." 

4.  A  meeting  for  said  purpose  at  about  10 :  30  a.  m.  was  in  accordance 

with  a  notice  giving  10  o'clock  a.  m.  as  the  time. 
6.  Proof  of  the  service  of  notice  under  sec.  1268,  Stats.,  need  not  be 
filed  in  the  office  of  the  town  clerk  before  the  meeting. 

6.  Notice  of  any  adjourned  meetings  of  the  supervisors  in  such  a 

case,  other  than  that  given  publicity  at  the  time  of  the  first  meet- 
ing, is  not  necessary. 

7.  Notice  to  property  owners  of  an  application  for  the  appointment 

of  commissioners  to  review  the  determination  of  the  supervisors 
as  to  laying  out  a  highway,  is  not  required  by  statute. 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county :  Chester  A.  Fowler,  Circuit  Judge.     Reversed, 

A  certiorari  action  was  commenced  in  the  circuit  court  for 
Columbia  county  to  review  proceedings  had  to  establish  a 
highway  in  the  town  of  Leeds  in  Columbia  county  and  Wind- 
sor in  Dane  county.  The  town  boards,  in  due  proceedings  as 
was  supposed,  refused  to  lay  out  the  highway.  Thereupon  ap- 
plication was  made  under  sec.  1276,  Stats.;  for  appointment 
of  commissioners  to  review  the  adverse  determination.  Such 
commissioners  were  appointed  and,  in  due  course,  reversed 
the  action  of  the  town  boards.  Pursuant  thereto  such  boards 
laid  out  the  highway  and  made  the  required  award  of  dam- 
ages. 

With  the  application  for  appointment  of  commissioners  a 
bond  was  presented  for  the  purpose  of  complying  with  the  con- 
dition precedent  prescribed  by  sec.  1277,  Stats. 

Such  bond  is  required  to  be  "conditioned  to  pay  all  costs 
arising  from  such  appeal,  provided  such  order  or  determina- 
tion of  the  supervisors  .  .  .  shall  not  be  reversed.''     The 
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bond  presented  was  conditioned  to  "pay  all  costs  arising  from 
such  appeal  from  such  order  providing  such  determination  of 
the  said  supervisors  so  appealed  from  shall  be  reversed/* 
The  bond  was  duly  approved  by  the  county  judge,  overlooking 
the  inadvertent  omission  of  the  word  "not"  from  the  condition 
of  the  bond.  The  application  for  the  writ  assigned  the  de- 
fect in  the  bond  and  also  these  as  jurisdictionally  fatal: 

1.  The  town  board  did  not,  pursuant  to  the  notice,  meet  at 
10  o'clock  of  the  day  named  in  the  house  of  Ben  Johnson,  but 
met  about  10 :30  on  said  date  in  the  yard  near  the  house,  ad- 
journed to  the  bam  and,  by  themselves,  deliberated  and  then 
returned  and  against  protest  adjourned  to  meet  at  the  house 
of  L.  J.  Lee  July  2l8t  thereafter. 

(The  language  of  the  notice  was  "will  meet  at  the  Tiome*  of 
Ben  Johnson.") 

2;  No  proper  proof  of  service  was  filed  in  the  oflSce  of  the 
town  clerk  of  the  town  of  Leeds  prior  to  the  meeting,  though 
proofs  were  made  at  such  time. 

3.  Notice  was  not  given  to  Thomas  Sanderson, — ^the  re- 
lator's intestate,  who  was  an  interested  party, — directly  or  in- 
directly, of  the  time  or  place  of  the  adjournment,  nor  of  the 
appeal. 

4  and  5.  No  record  appears  in  the  town  clerk's  office  of  the 
town  of  Leeds  of  the  hearing  before  the  county  judge  or  the 
appointment  of  commissioners. 

6.  No  notice  was  given  to  said  Thomas  Sanderson  of  the 
final  meeting  of  the  commissioners. 

7.  Notice  was  not  given  to  any  party  of  such  final  meeting. 

8.  Because  of  want  of  notice,  said  Sanderson  did  not  have 
a  fair  hearing. 

9.  The  appeal  was  not  made  in  proper  time ;  the  appeal  pa- 
pers have  not  been  properly  completed,  nor  any  duplicate  of 
the  appeal  record  filed  with  the  town  clerk  of  the  town  of 
Leeda. 
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(The  refusal  to  lay  out  the  road  was  July  20,  1912.  The 
application  to  appoint  commissioners  was  served  within  thirty 
days  thereafter.) 

10.  Notices  of  adjournments  were  unseasonably  filed  with 
the  town  clerk  of  the  town  of  Leeds. 

11.  No  offer  of  damages  was  made  to  Thomas  Sanderson 
prior  to  the  finding  by  the  boards. 

In  due  course,  the  proceec(ings  to  lay  out  the  highway  were 
declared  void  for  failure  to  give  the  statutory  bond  on  the  ap- 
plication for  commissioners. 

Eor  the  appellants  there  was  a  brief  by  Nelson  &  BushneU, 
and  oral  argument  by  -B.  N.  Nelson. 

David  Bogue,  for  the  respondent^ 

MarstiaI/L,  J.  As  indicated  in  the  statement,  the  sole 
question  passed  upon  below  is  whether  the  bond  given  on  ap- 
peal was  sufficient  to  afford  the  county  judge  jurisdiction  to 
appoint  the  commissioners.  The  purpose  of  the  bond  is  evi- 
dent on  its  face  and  from  all  the  characterizing  circumstances. 
The  proceedings  were  referable  to  sees.  1276  and  1277,  Stats. 
That  means  that  the  intention  was  to  secure  the  contingent  ob- 
ligation to  pay  costs  in  case  of  the  appeal  not  being  success- 
ful, yet  the  word  '^not,"  of  the  statute,  was  omitted  making 
the  bond  nonsensical.  The  county  judge  took  the  bond  ae- 
cording  to  its  intent  and  so  did  all  the  adverse  parties,  else 
they  would  have  objected  at  the  start.  There  we  see  the 
clearest  kind  of  a  case  of  practical  construction,  if  any  con- 
struction, strictly  so  called,  was  necessary.  Under  such  cir- 
cumstances we  have  no  hesitancy  in  holding  that  the  paper  is 
to  be  read  according  to  the  statutory  intent,  that  it  should  be 
conditioned  as  in  the  statute. 

There  is  no  reason  which  we  can  perceive  why  the  logic  of 
the  rule  that  a  word  which  is  in  place  by  necessary  inference 
should  be  read  as  there,  and  that  any  interfering  word  should 
be  rejected  as  surplusage,  does  not  apply  very  strongly  to  a 
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statutory  paper  where  the  evidence  is  conclusive  that  failure 
to  insert  the  proper  word  was  a  mere  inadvertence.  To  hold 
otherwise  and  establish  or  even  continue  a  rule  of  technical  ae- 
curacy  which  makes  for  injustice,  thereby  using  means  de- 
signed for  protection  of  public  and  private  interests  to  work 
the  very  opposite  in  many  cases,  is  contrary  to  reason  and 
common  sense  and  opposed  to  the  liberalizing  trend  of  presr 
ent-day  judicial  thought. 

We  need  not  look  for  case  law  for  guidance  in  this  instance. 
It  is  suiBcient  that  i'c  falls  within  the  scope  of  a  well  known 
principle,  even  if  that  principle  needs  expanding  to  reach  the 
new  situation,  which  is  not  thought  to  be  the  fact  That  is 
supported  by  cases  cited  in  appellants'  brief.  Reeg  v,  Adams, 
113  Wis.  175,  87  N.  W.  1067 ;  Butler  v.  Bohn,  31  Minn.  325, 
17  N.  W.  862 ;  United  States  F.  &  O.  Co.  v.  Poetker,  180 
Ind.  255,  102  N.  E.  372.  The  doctrine  of  Neacy  v.  Milwau- 
kee Co,  144  Wis.  210,  128  'N.  W.  1063,  with  authorities  there 
referred  to,  amply  meets  the  situation  here.  Courts  else- 
where have  held,  very  strongly  and  consistently,  that  a  word 
inadvertently  added  to  a  statutory  bond  which  renders  it  non- 
sensical should  be  rejected,  that  such  an  instrument  does  not 
need  reformation  to  conform  to  the  conditions  of  the  statute 
which  the  parties  intended  to  incorporate  in  it.  Stockton  v. 
Turner,  30  Ky.  192. 

It  follows  from  the  foregoing  that  the  decision  upon  which 
the  decision  complained  of  is  grounded  is  wrong.  The  trial 
court  probably  was  guided  by  Telford  v.  Ashland,  100  Wis. 
238,  75  K  W.  1006 ;  Oshkosh  W.  W.  Co.  v.  Oshkosh,  106 
Wis.  83,  85,  86,  81  K  W.  1040 ;  Drinkwnne  v.  Eau  Claire,  83 
Wis.  428,  63  N.  W.  673 ;  State  ex  rel.  Vos  v.  Hoelz,  69  Wis. 
84,  33  N.  W.  597,  and  similar  cases.  Without  very  careful 
reading  of  those  cases  to  discover  the  real  point  decided  they 
might  afford  some  support  for  the  result  reached  below  in  this 
case;  but,  really,  they  are  quite  plainly  distinguishable  from 
the  case  before  us.     No  such  technical  accuracy  as  is  insisted 
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upon  here  was  sanctioned  in  Oshkosh  W.  W.  Co.  v.  Oshkosh, 
supra.  All  the  court  there  held  was  that  substantial  compli- 
ance with  statutory  requirements  is  necessary.  In  Staie  ex 
rel,  Vos  V.  Hoelz,  supra,  the  bond  was  given  under  a  wrong 
statute  and  did  not  fit  the  particular  situation  at  all.  It  was 
not  "a  purely  clerical  error"  as  counsel  here  suggest,  which 
the  court  dealt  with.  The  court  had  no  idea  of  holding  that 
such  an  error  is  fatal  and  did  not  use  any  language  to  that 
effect.  Particular  attention  was  called  to  the  fact  that  the 
wrong  statute  was  used  so  that  the  whole  obligation  was  wrong. 
So  it  was  held  that  the  bond  did  not  in  terms  or  substance 
comply  with  the  statute. 

We  might  review  each  of  the  other  cases  cited  to  our  atten- 
tion with  results  similar  to  the,  forgoing,  but  it  does  not  seem 
advisable  to  go  further. 

The  court  below-  having  failed  to  pass  upon  any  of  the  other 
alleged  jurisdictional  defects  claimed  by  respondent,  and 
counsel  on  that  side  having  rested  the  case  wholly  on  the  point 
already  discussed,  it  is  not  necessary  for  the  court  here  to  go 
further ;  but  it  seems  best  to  do  so  and  not  leave  any  room  for 
further  litigation  within  the  scope  of  the  petition  for  the  writ 
of  certiorari. 

All  the  claims  of  error  referred  to  have  been  examined  and 
foimd  to  be  inconsequential  or  not  supported  by  any  jurisdic- 
tional requirement.  For  illustration:  The  call  in  the  notice 
of  meeting  of  the  supervisors  for  the  home  of  Ben  Johnson, 
was  amply  satisfied  by  the  dooryard  of  his  house.  So  the  call 
for  10  o'clock  was  satisfied  by  the  meeting  within  the  hour. 
The  statute  does  not  require  proof  of  the  service  of  notice 
under  sec.  1268  to  be  filed  in  the  office  of  the  town  clerk  be- 
fore the  meeting  of  the  supervisors  to  decide  upon  the  petition 
to  lay  out  the  highway.  Notice  of  any  adjourned  meetings  of 
supen^isors  in  such  a  case  other  than  that  given  publicity  at 
the  time  of  the  first  meeting  is  not  necessary,  nor  is  notice  to 
property  owners  of  application  for  the  appointment  of  com- 
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missioners  required  by  statute.  The  same  is  true  with  refer- 
ence to  the  other  complaints  as  to  want  of  notice.  The  record 
shows  veiy  clearly  that  the  appeal  to  the  county  judge  was 
made  in  time.  The  time  allowed  by  statute  is  thirty  days. 
The  appeal  was  in  fact  made  in  twenty-four  days. 

We  might  continue  to  the  end  with  the  numerous  claims  of 
error  but  it  seems  sufficient  to  say  that  each  has  been  carefully 
examined  and  a  result  reached  adverse  to  respondent,  either 
upon  the  ground  that  the  claim  is  not  supported  by  the  record, 
or  not  by  statute,  or  that  it  relates  to  an  inconsequential  mat- 
ter. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause  re- 
manded with  directions  to  render  judgment  of  affirmance. 


CoEN  Exchange  National  Bank,  Respondent,  vs.  Kaiseb 

and  another.  Appellants. 

February  10— March  2,  1915. 

CarporationM:  Stock:  Compelling  transfer  on  hooka:  Pledge:  Ufational 

tanks. 

1.  In  transferring  stock  under  sec.  1752,  Stats.,  the  secretary  of  a 

corporation  performs  merely  a  ministerial  duty.  He  does  not 
try  or  decide  the  question  of  ownership,  and  should  not  be  or- 
dered to  make  the  transfer  when  a  bona  fide  contest  between 
rival  claimants  is  already  in  the  courts  or  about  to  be  brought 
there. 

2.  A  transfer  was  properly  ordered  under  said  sec.  1752  where  the  pe- 

titioner had  possession  of  the  former  certificates  duly  assigned, 
and  the  other  claimants,  though  duly  notified,  failed  to  appear  at 
the  hearing  or  assert  ownership. 

3.  An  order  for  transfer  of  stock  under  sec.  1752,  Stats.,  does  not  de- 

termine the  question  of  title. 

4.  A  national  bank,  though  not  authorized  to  deal  in  stocks,  may  law- 

fully take  corporate  stock  as  collateral  security  upon  loans  made 
by  it,  and  hence  may  become  possessed  of  all  the  rights  of  owner- 
ship. 
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Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county :  James  Wickham,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  an  order  made  pursuant  to  sec  1752, 
Stats.,  ordering  the  appellant  TF.  A.  Kaiser,  as  secretary  of 
the  John  H.  Kaiser  Lumber  Company,  to  transfer  upon  the 
books  of  the  company  100  shares  of  the  preferred  stock  of  the 
company  from  the  South  Muscatine  Lumber  Company  to  the 
Com  Exchange  Naiional  Bank, 

It  appeared  by  the  affidavits  on  which  the  application  was 
based  that,  immediately  prior  to  the  making  of  the  application, 
the  applicant  presented  to  the  appellant  Kaiser,  secretary  of 
the  John  H.  Kaiser  Lumber  Company,  two  certificates  cov- 
ering said  100  shares  of  stock  originally  issued  to  the  South 
Muscatine  Lumber  Company,  with  duly  executed  assignments 
thereof  transferring  the  same  in  blank,  and  demanded  that  the 
stock  be  transferred  upon  the  books,  but  that  the  said  Kaiser 
refused  to  make  such  transfer.  Upon  the  return  day  of  the 
order  to  show  cause,  issued  on  said  affidavits,  the  said  Kaiser 
filed  his  own  affidavit  showing  that  there  had  been  served  on 
him  notices  by  creditors  of  the  South  Muscatine  Lumber  Com- 
pany forbidding  him  to  transfer  the  stock,  on  the  ground  that 
the  attempted  transfer  thereof  from  the  South  Muscatine  Lum- 
ber Company  to  the  bank  was  unlawful  and  was  made  without 
authority  of  said  lumber  company  for  the  purported  purpose 
of  securing  an  indebtedness  of  one  John  H.  Kaiser,  president 
of  the  South  Muscatine  Lumber  Company ;  also  showing  that 
the  assignees  of  the  South  Muscatine  Lumber  Company 
(which  company  appears  to  be  in  the  hands  of  assignees  by 
virtue  of  a  voluntary  assignment  filed  in  the  district  court  of 
Muscatine  coimty,  Iowa)  had  served  notices  on  him  forbid- 
ding the  transfer  of  said  stock ;  also  showing  that  the  creditors 
of  said  lumber  company  had  filed  objection  in  the  district 
court  of  Iowa  aforesaid  to  the  claim  of  the  bank,  challenging 
the  leffalitv  of  the  transfer  to  the  bank  of  the  said  certificates 
of  stock.     Thereupon  the  court  of  its  own  motion  adjourned 
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the  hearing  of  the  matter  for  ten  days  and  ordered  written  no- 
tice to  be  sent  by  mail  to  the  assignees  aforesaid,  requiring 
them  to  show  cause  on  the  adjourned  day  why  the  application 
should  not  be  granted.  iN^otices  were  mailed  as  ordered,  but 
no  appearance  was  made  by  the  assignees  on  the  adjourned 
day.  On  that  day,  however,  additional  affidavits  were  filed 
on  behalf  of  the  applicant  by  the  vice-president  of  the  bank 
tending  to  show  the  course  of  business  between  the  bank  and 
the  South  Muscatine  Lumber  Company,  and  that  the  said 
stock  was  pledged  by  the  company  as  collateral  security  for  a 
continuing  line  of  credit  extended  by  the  bank  to  the  com- 
pany, on  which  there  was  owing  at  the  time  of  the  application 
the  sum  of  $40,000  and  interest  represented  by  the  negotiable 
note  of  the  company.  On  behalf  of  the  appellants  an  affidavit 
was  also  filed  by  John  H.  Kaiser,  president  of  the  South  Mus- 
catine Lumber  Company,  to  the  effect  that  in  May,  1912,  the 
company  was  indebted  to  the  bank  in  the  sum  of  $50,000,  and 
delivered  to  the  bank  as  collateral  security  therefor  the  certifi- 
cates of  stock  in  question  with  a  written  assignment  thereof  to 
the  bank,  that  said  indebtedness  was  fully  paid  in  the  follow- 
ing August,  and  that  no  written  agreement  was  ever  thereafter 
made  that  the  bank  should  continue  to  hold  said  stock  for  any 
other  debt  than  that  which  had  been  thus  paid  and  discharged, 
and  that  no  further  assignment  was  ever  considered  or  men- 
tioned. On  this  showing  the  court  ordered  W.  A.  Kaiser,  as 
secretary,  to  transfer  the  stock  on  the  books  of  the  corporation 
to  the  bank  as  pledgee,  and  the  secretary  and  the  John  H, 
Kaiser  Lumber  Company  appeal. 

For  the  appellants  the  cause  was  submitted  on  briefs  by 
Sturdevani  £  Farr.  To  the  point  that  a  pledgee  is  not  en- 
titled to  a  surrender  of  the  certificates  of  stock  and  to  new 
ones  in  his  name  when  it  is  not  so  provided  in  the  contract, 
they  cited  Spreckels  v.  Nevada  Bank,  113  Cal.  272,  45  Pac. 
329,  54  Am.  St.  Rep.  348. 

For  the  respondent  there  was  a  brief  by  Bwndy  &  Wilcox, 
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and  oral  argument  by  C.  T.  Bundy.  They  argued,  among 
other  things,  that  it  is  well  settled  that  one  holding  certificates 
of  capital  stock  which  have  been  assigned  to  it  as  pledgee  has 
the  right  to  have  such  stock  registered  in  his  own  name  on  the 
corporate  books.  Bkinner  v.  Ft.  W.,  T.  i&  8.  W.  R.  Co.  68 
Fed.  55 ;  SJciff  v.  Stoddard,  63  Conn.  198,  26  Atl.  874,  28 
Atl.  104 ;  Hvbhell  v.  Drexel  &  Co.  11  Fed.  115 ;  Horton  v. 
Morgan,  19  N.  Y.  170 ;  Union  &  P.  Banh  v.  Farrington,  13 
Lea  (81  Tenn.)  333;  Smifh  v.  Traders'  Nat.  Bank,  82  Tex. 
368,  17  S.  W.  779 ;  Day  v.  Holmes,  103  Mass.  306 ;  Fitch- 
burg  Swv.  Bank  v.  Torrey,  134  Mass.  239 ;  Fay  v.  Cray,  124 
Mass.  500;  First  Nat.  Bank  v.  Park,  117  Iowa,  552,  91  N. 
W.  826 ;  Davis  v.  Ha/rdvnck,  43  Tex.  Civ.  App.  71,  94  S.  W. 
359 ;  Wadlinger  v.  First  Nat.  Baiik,  209  Pa.  St  197,  58  AU. 
359. 

WiNSLow,  0.  J.     In  this  case  it  is  held : 

1.  In  transferring  stock  under  sec.  1752,  Stats.,  the  secre- 
tary of  a  corpwation  is  performing  merely  a  ministerial  duty. 
He  does  not  try  or  decide  the  question  of  ownership,  and  should 
not  be  ordered  to  make  the  transfer  when  a  hona  fide  contest 
exists  between  rival  claimants  for  the  stock,  which  contest  is 
already  in  the  courts  or  about  to  be  brought  there.  Holyohe 
V.  Millmann,  151  Wis.  551,  139  N.  W.  392. 

2.  In  the  present  case,  it  appearing  that  the  petitioner  has 
possession  of  the  former  certificates  duly  assigned,  and  Aat 
the  assignees  of  the  South  Muscatine  Lumber  Company  (al- 
though notified  of  the  claim  made  by  the  petitioner  and  of  the 
time  of  hearing)  failed  to  make  their  appearance  at  the  hear- 
ing or  assert  ownership,  the  circuit  judge  rightly  ordered  the 
secretary  to  make  the  transfer. 

3.  The  order  docs  not  settle  the  question  of  title,  if  there  be 
any  such  question.  That  may  be  settled  in  a  proper  action  in 
the  courts  notwithstanding  the  transfer. 

4.  While  a  national  bank  is  not  authorized  to  deal  in  stocks 


2]  JANUAKY  TERM,  1915.  203 

Northern  Land  Co.  v.  Wisconsin  L.  S.  Asso.  160  Wis.  203. 

(First  Nat.  Bank  v.  Nat.  Exch.  Bank,  92  TJ.  S.  122),  it  may 
make  loans  and  take  corporate  stock  as  collateral  security 
therefor  {Nat.  Bank  v.  Case,  99  U.  S.  628).  This  is  inci- 
dental to  the  power  to  loan  money  on  personal  security,  and 
when  done  in  the  usual  course  of  business  is  entirely  legiti- 
mate. California  Bank  v.  Kennedy,  167  TJ.  S.  362,  17  Sup. 
Ct  781.  If  a  bank  may  lawfully  take  stock  as  collateral  se- 
curity, it  must  of  course  become  possessed  of  all  the  rights  of 
ownership. 
By  the  Court. — Order  affirmed. 


IToETHEBN  Land  Company,  Respondent,  vs.  Wisconsin 
Live  Stock  Association,  Appellant. 

Fe}>ruary  1& — March  2,  1915, 

Appeal:  Errors  in  admitting  evidence:  Trial  hy  court:  Adverse  pos- 
session: Entry:  Parol  license, 

1.  Error  cannot,  upon  appeal,  be  predicated  upon  the  admission  of 

evidence  in  a  case  tried  by  the  court  without  a  jury. 

2.  In  an  action  to  quiet  title  to  land  the  evidence  is  held  to  sustain 

findings  to  the  effect  that  defendant,  who  claimed  title  by  adverse 
possession,  entered  and  held  under  a  parol  license  from  plaintifT. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  W.  B,  Quinlan,  Circuit  Judge.     Affirmed. 

E.  V.  Werner,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  C.  F.  Dillett,  at- 
torney, and  P.  J.  Winter,  counsel,  and  oral  argument  by 
Mr.  Dillett, 

• 

Timlin,  J.  This  is  a  suit  to  quiet  title  of  the  respondent 
to  lands  described  in  the  complaint.  Respondent  had  the 
legal  title.  Appellant  claimed  title  by  adverse  possession  of 
ten  years  under  a  quitclaim  deed  from  one  who  had  no  title. 
It  is  not  disputed  that  the  appellant  had  such  quitclaim  deed 
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or  that  it  was  in  possession  or  that  it  occupied  and  inclosed  the 
land,  but  it  is  claimed  that  it  entered,  took  possession,  held, 
and  inclosed  the  land  for  the  purpose  of  pasturing  its  cattle 
by  permission  of  the  respondent.  The  appellant's  counsel 
thinks  he  has  discovered  thirty  errors  made  by  the  court  below 
in  the  trial  of  this  simple  issue.  The  first  four  errors  are  in 
the  admission  of  evidence.  Errors  cannot  be  predicated  upon 
the  erroneous  admigsion  of  evidence  in  a  case  tried  by  the 
court  without  a  jury. 

The  question  whether  there  is  any  competent  evidence  to 
sustain  a  finding  or  findings  is  entirely  different  and  may  be 
raised  upon  appeal  or  writ  of  error.  The  remaining  twenty- 
six  errors,  it  is  claimed,  also  have  occurred  in  the  judicial  in- 
vestigation of  the  question  whether  or  not  the  defendant  en- 
tered and  held  under  parol  license  from  the  plaintiff.  There 
was  the  express  testimony  of  two  witnesses  to  the  making  of  a 
parol  license.  There  was  testimony  of  other  witnesses  to  ad- 
missions made  by  the  managing  agents  of  the  defendant  in 
corroboration  of  the  existence  of  such  license  and  proof  that 
the  plaintiff  for  thirteen  years  last  past  paid  and  the  defend- 
ant did  not  pay  the  taxes  on  this  land.  This  was  amply  suf- 
ficient to  support  the  finding.  The  judgment  must  be  af- 
firmed. 

By  the  Court. — It  is  so  ordered. 


Bbazeau,  Respondent,  vs.  McBride,  Appellant. 

February  10 — March  2, 1915, 

Principal  and  agent:  When  agenfs  knowledge  imputed  to  principal: 
Vendor  and  purchaser  of  land:'  Assumption  of  mortgages:  IM- 
Mlity  on  unsecured  notes:  Money  had  and  received:  Assignment 
of  cause  of  action:  Appeal:  Discretion:  Directing  judgment. 

1.  The  fact  that  after  B.  and  M.  had  exchanged  lands  M.,  although 
under  no  obligation  to  do  bo,  paid  one  half  of  the  commission  of 
a  broker  employed  by  B.,  did  not  render  the  broker  M.'a  agent  so 
as  to  charge  M.  with  knowledge  of  facts  relative  to  the  transac- 
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tion  which  were  known  to  the  broker  but  had  not  been  communi- 
cated to  M. 

2.  One  dealing  with  the  agent  of  another  person  cannot  enter  into  an 

agreement  with  such  agent  by  which  knowledge  of  certain  facts 
is  to  be  withheld  from  the  principal,  and  then  hold  the  principal 
chargeable  with  knowledge  of  such  facts  on  the  ground  that  the 
agent  knew  them. 

3.  A  purchaser  of  land  who,  by  the  terms  of  the  deed,  assumed  and 

agreed  to  pay  two  mortgages  thereon,  one  for  $2,600  and  one  for 
11,000,  when  in  fact  the  second  mortgage  was  for  |550  only,  did 
not,  even  though  he  knew  such  fact,  thereby  agree  to  pay  certain 
unsecured  notes  of  the  vendor  for  1450,  of  which  he  had  no  knowl- 
edge and  upon  which,  including  accrued  interest,  more  than 
$450  was  due. 

4.  In  such  case,  however,  it  having  been  in  fact  Intended  by  both  par- 

ties that,  as  part  of  the  consideration  for  the  land,  the  purchaser 
should  pay  indebtedness  of  the  vendor  to  the  amount  of  |3,600, 
he  still  equitably  owed  $450,  for  which  the  vendor  might  maintain 
an  action  as  for  money  had  and  received;  and  if  the  vendor  as- 
signed such  cause  of  action  to  the  holder  of  the  unsecured  notes 
the  latter  might  recover  said  amount  thereon  against  the  pur- 
chaser. 
6.  No  assignment  of  such  cause  of  action  having  been  made,  and  the 
holder  of  the  unsecured  notes  having  brought  action  thereon 
against  the  purchaser  of  the  land,  the  latter  was  within  his 
rights  in  defending  and  a  Judgment  against  him  was  erroneous; 
but  upon  reversal  of  such  judgment,  there  being  no  dispute  as  to 
the  essential  facts,  under  the  authority  of  sec.  2405m,  Stats.,  the 
plaintiff  is  permitted,  upon  filing  in  the  court  below  an  assign- 
ment to  him  of  the  vendor's  cause  of  action  for  the  $450,  to  have 
Judgment  for  that  amount,  with  interest  from  the  date  of  the 
conveyance  of  the  land,  less  the  defendant's  costs  upon  the  ap- 
peal and  in  the  court  below. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  W.  B.  Qtjinlan,  Circuit  Judge.     Reversed. 

On  or  about  September  9,  1913,  one  Fred  Brubn  and  his 
wife,  Gertrude,  were  the  owners  and  in  possession  of  a  certain 
farm  in  Oconto  county  which  was  heavily  incumbered  and 
which  they  desired  to  sell  or  trade  for  other  property.  They 
employed  one  Paul  Muehrke  to  dispose  of  the  farm  and  agreed 
to  pay  him  a  commission  of  $100.  Muehrke  knew  one  Henry 
McBride,  who  resided  in  the  city  of  Marinette  and  who  owned 
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some  city  property  which  he  was  willing  to  trade  for  farm 
property.  The  outstanding  mortgage  against  the  Bruhn  farm 
amounted  in  fact  to  $3,050.  There  was  a  mortgage  of  $500 
against  the  Marinette  property  owned  by  McBride.  The  ne- 
gotiations were  carried  on  principally  between  Muehrke  and 
McBride.  It  was  represented  to  McBride  that  the  outstand- 
ing mortgages  against  the  farm  amounted  to  $3,500,  and  it 
was  agreed  between  the  parties  that  McBride  should  assume 
and  pay  the  mortgages  against  the  farm  and  convey  to  Bruhn 
his  city  property  subject  to  the  $500  mortgage  thereon,  which 
Bruhn  assumed  and  agreed  to  pay.  The  deed  from  Bruhn  to 
McBride  covenanted  that  the  land  conveyed  .was  "free  and 
clear  from  all  incumbrances  whatever,  except  one  mortgage  of 
$2,500  and  one  mortgage  of  $1,000,  which  the  party  of  the 
second  part  [McBride"}  assumes  and  agrees  to  pay."  Mc- 
Bride testified  that  he  did  not  examine  the  records,  but  relied 
on  what  Bruhn  and  Muehrke  told  him,  and  supposed  that 
there  were  two  mortgages  against  the  farm  for  the  amount 
stated  in  the  deed  until  after  the  transaction  had  been  com- 
pleted. 

Bruhn  testified  that  he  knew  all  the  time  that  the  mortgages 
against  the  farm  amounted  to  only  $3,050,  but  that  he  owed 
one  Pipp,  a  relative  of  his  wife,  $460  which  was  evidenced  by 
two  notes,  one  for  $300  and  one  for  $150,  the  $300  note  having 
been  used  in  whole  or  in  part  in  the  purchase  price  of  the  farm ; 
that  he  told  Muehrke  that  these  notes  must  be  taken  care  of 
and  assumed  by  McBride;  that  thereupon  Muehrke  advised 
him  to  say  nothing  to  McBride  about  the  existence  of  the 
notes,  but  simply  put  a  provision  in  the  deed  obligating  Mc- 
Bride to  pay  mortgages  to  the  amount  of  $3,500,  and  that,  re- 
lying on  this  advice  from  the  agent,  Muehrke,  he  consented  to 
have  the  deed  drawn  as  it  was.  As  soon  as  the  deeds  were 
exchanged  Muehrke  discovered  that  the  mortgages  amounted 
to  only  $3,050,  if  he  did  not  know  that  fact  before,  and  he  ad- 
vised Bruhn  to  give  a  mortgage  at  once  to  whoever  he  desired 
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to  secure  for  the  $450  and  put  it  on  record  before  the  deed  to 
McBride  was  recorded,  so  that  McBride  would  be  obliged  to 
pay  it.  Muehrke  drew  such  a  mortgage,  forwarded  it  to 
Bruhn,  who  had  gone  to  Milwaukee,  and  it  was  executed  and 
returned,  but  in  the  meantime  McBride  had  recorded  his  deed, 
80 'this  mortgage  was  not  placed  on  record. 

After  the  transaction  was  completed  Bruhn  and  Muehrke 
insisted  that  McBride  ought  to  pay  half  of  the  commission 
which  Bruhn  had  agreed  to  pay,  but  which  he  was  unable  to 
pay  at  that  time.  McBride  consented  and  paid  Muehrke  $50 
commission.  One  of  the  outstanding  mortgages  against  the 
farm  purchased  by  the  defendant  was  for  $2,500  and  the  other 
was  for  $550.  The  plaintiff  in  this  action  purchased  the  note 
for  $550  which  one  of  the  mortgages  was  given  to  secure,  and 
also  procured  an  assignment  from  Pipp  of  the  two  notes  ag- 
gregating $450,  and  brought  an  action  at  law  against  the  de- 
fendant McBride  on  all  three  of  the  notes.  After  suit  was 
brought  the  $550  note  was  paid,  and  the  defendant  denied  lia- 
bility on  account  of  the  Pipp  notes. 

The  plaintiff  in  this  action  was  the  notary  before  whom  the 
deed  from  the  Bruhns  to  McBride  was  acknowledged.  He 
testified  on  the  trial  that  before  the  execution  and  delivery  of 
the  deeds  he  stated  that  the  mortgage  against  the  Bruhn  farm 
amounted  to  only  $3,050,  and  that  McBride  said  "We  know 
all  about  this.''  The  transaction  was  then  completed. 
Muehrke  testified  that  plaintiff  said  to  Bruhn:  "I  did  not 
know  you  had  a  thousand  dollar  second  mortgage  on  your 
place,"  and  that  Bruhn  replied  "Yes,  I  have."  McBride^s 
testimony  corroborates  that  of  Muehrke  in  this  respect. 

Two  questions  were  submitted  to  the  jury : 

"(1)  Was  the  defendant,  Henry  McBride j  informed  by 
L.  W.  Brazeau,  at  the  time  the  deed  was  acknowledged,  that 
the  second  mortgage  on  the  Bruhn  property  was  $550? 
A.  Yes. 

"(2)  Did  the  defendant,  Henry  McBride,  at  the  time  of 
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the  verbal  contract  which  resulted  in  the  execution  and  de- 
livery of  the  warranty  deed  from  Fred  Bruhn  to  the  defend- 
ant, promise  and  agree  to  pay  the  two  unsecured  Bruhn  notes 
of  $300  and  $150  respectively,  set  out  in  the  plaintiff's  com- 
plaint?    A.  Yes/' 

Judgment  was  rendered  on  this  verdict  against  the  defend- 
ant for  $450  and  accrued  interest  and  costs,  from  which  judg- 
ment defendant  appeals. 

For  the  ippellant  there  were  briefs  by  John  H.  Franzke, 
attorney,  and  L.  M.  Nelson,  of  counsel,  and  oral  argument  by 
Mr.  Nelson. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Classon  &  O'Kelliher. 


Baknes,  J.  There  is  no  claim  on  the  part  of  any  witness 
that  at  the  time  the  transfers  took  place  the  defendant  had 
any  actual  knowledge  that  the  Pipp  notes  were  in  existence,  or 
that  he  made  any  promise  to  pay  these  particular  notes.  The 
court  must  have  permitted  the  answer  of  the  jury  to  the  sec- 
ond question  in  the  special  verdict  to  stand  on  the  theory  that 
Muehrke  was  McBride's  agent,  and  that,  Muehrke  having 
been  informed  that  it  was  Bruhn's  intention  to 'have  the  mort- 
gages aggregating  $3,050  and  the  Pipp  notes  aggr^ating 
$450  paid,  his  knowledge  was  the  knowledge  of  his  principal 
and  the  obligation  assumed  by  defendant  was  in  reality  to 
pay  the  two  outstanding  mortgages  and  the  Pipp  notes. 

We  think  this, conclusion  is  untenable  for  two  reasons.  In 
the  first  place  the  evidence  shows  that  Muehrke  was  Bruhn's 
agent,  and  we  find  nothing  in  the  evidence  to  indicate  that 
l^uehrke  represented  McBride,  except  the  fact  that  after  the 
transaction  was  concluded  McBride  paid  one  half  of  Muehrke's 
commission  although  under  no  obligation  to  do  so.  At  best 
Muehrke  was  no  more  than  a  broker  or  go-between,  and  the 
knowledge  referred  to  could  hardly  be  charged  to  McBride  so 
long  as  it  was  not  communicated  to  him. 
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In  the  next  place,  we  reach  the  same  result  if  we  consider 
Muehrke  to  be  the  agent  of  McBride  and  not  of  Bruhn.  The 
latter  knew  that  the  inf onnation  was  not  to  be  communicated 
to  McBride,  On  the  contrary  it  was  intended  to  be  sup- 
pressed. Bruhn  says  the  reason  why  he  drew  the  deed  as  it 
was  drawn  was  because  Muehrke  had  cautioned  him  that  noth- 
ing must  be  said  to  McBride  about  the  Pipp  notes.  It  is  not 
the  law  that  one  dealing  with  the  agent  of  another  can  enter 
into  an  agreement  with  the  agent  by  which  certaiii  facts  are  to 
be  suppressed  from  the  principal  and  then  say  that  the  princi- 
pal is  chargeable  with  knowledge  of  these  facts  anyhow  be- 
cause his  agent  knew  them. 

By  no  fair  construction  of  the  language  quoted  from  the 
deed  can  it  be  said  to  contain  an  agreement  to  pay  the  Pipp 
notes.  Instead,  we  find  a  specific  provision  that  one  mortgage 
for  $2,500  and  another  for  $1,000  are  assumed  and  agreed  to 
be  paid.  We  can  see  no  theory  on  which  suit  could  be  main- 
tained on  these  unsecured  Pipp  notes  against  McBride  except 
on  a  promise  to  pay  them,  and  we  are  unable  to  find  any  prom- 
ise. We  do  not  see  how  the  answer  to  the  first  question  in  the 
verdict  affects  the  question.  If  defendant  knew  that  the  sec- 
ond mortgage  was  for  $550  instead  of  $1,000,  as  an  honest 
man  he  should  know  that  he  would  owe  Bruhn  $450  after  the 
mortgages  were  paid.  But  this  knowledge  could  not  make  a 
contract  whereby  defendant  agreed  to  pay  notes  he  never 
heard  of  and  notes  on  which  more  than  $450  was  due. 

It  is  very  certain  that  as  part  of  the  consideration  for  the 
farm  the  defendant  expected  and  agreed  to  pay  indebtedness 
of  Bruhn  to  the  amount  of  $3,500  and  Bruhn  expected  that 
indebtedness  of  his  to  this  amount  would  in  fact  be  paid. 
The  form  of  the  indebtedness  assumed  could  not  be  very  ma- 
terial When  McBride  paid  the  mortgages  aggregating  $3,050 
he  paid  only  a  part  of  the  consideration  which  it  was  in  fact 
intended  by  himself  and  Bruhn  that  he  should  pay.  In 
equity  and  good  conscience  defendant  owes  Bruhn  $450,  for 
Vol.  160  —  14 
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which  Bruhn  can  maintain  an  action  as  for  money  had  and 
received.  Had  Bruhn  assigned  his  cause  of  action  to  the 
plaintiff  the  case  would  present  no  difficulty.  But  we  do  not 
see  how  any  particular  creditor  of  Bruhn  could  sue  defendant 
for  $450  without  showing  a  contract  on  his  part  to  pay  the 
debt.  The  fatal  weakness  in  plaintiff's  case  is  that  it  fails  to 
show  such  an  agreement  on  defendant's  part  or  eke  an  assign- 
ment to  the  plaintiff  of  Bruhn's  cause  of  action  against  the 
defendant. 

Bruhn  testified  on  the  trial  that  it  was  his  intention  that 
the  Pipp  notes  should  be  paid  by  defendant.  So  we  have  this 
situation:  Defendant  owes  Bruhn  $450;  Bruhn  owes  the 
plaintiff,  who  is  assignee  of  the  Pipp  notes,  the  amount  there- 
of, and  Bruhn  and  the  plaintiff  both  desire  that  defendant' 
shall  pay  the  money  due  from  him  to  the  plaintiff.  There  is 
no  need  of  any  further  litigation  to  settle  the  controversy,  be- 
tiause  there  is  no  controversy  left.  Defendant  was  weU  with- 
in his  rights  in  refusing  to  pay  the  Pipp  notes.  Had  he  done 
so,  he  might  subject  himself  to  a  suit  by  Bruhn  to  recover  the 
$450.  Besides,  more  than  three  years'  interest  had  accrued 
on  them  when  the  trade  was  made  with  Bruhn.  Bruhn's 
right  against  the  defendant  is  limited  to  a  recovery  of  $460 
with  interest  from  September  9,  1913,  the  time  when  the 
trade  was  made.  The  judgment  which  was  entered  on 
July  18,  1914,  included  interest  to  the  amount  of  $95.32. 
The  interest  on  the  Bruhn  cause  of  action  to  this  date  would 
amount  to  only  $23.18.  We  cannot  say  that  there  was  an 
equitable  assignment  of  the  Bruhn  cause  of  action  to  the 
plaintiff  and  that  Bruhn  has  estopped  himself  from  asserting 
the  contrary  and  permit  judgment  to  stand,  because  the  re- 
covery would  be  too  large  and  because  the  defendant  was 
strictly  within  his  rights  in  defending  against  the  causes  of 
action  brought  against  him  on  the  Pipp  notes,  and  being  en- 
titled to  prevail  he  should  not  be  mulcted  in  costs,  and  be- 
cause, Bruhn  not  being  a  party  to  this  action,  the  judgment 
rendered  therein  would  not  be  binding  on  him.     We  see  no 
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reason,  however,  why  litigation  over  this  transaction  should 
be  further  prolonged.  The  case  has  been  fully  tried  and 
there  is  practically  no  dispute  about  the  essential  facts  which 
determine  the  rights  of  the  parties,  and  there  is  no  reason  why 
substantial  justice  may  not  be  meted  out  to  every  one  by  mak- 
bg  a  final  disposition  of  the  case.  Sec.  2405m.,  Stats.,  au- 
thorizes such  procedure. 

The  judgment  appealed  from  must  be  reversed.  The  de- 
fendant is  entitled  to  his  taxable  costs  in  this  court  and  in  the 
circuit  court  If  within  thirty  days  from  the  date  of  filing 
the  remittitur  in  the  circuit  court  the  plaintiff  shall  file  with 
the  clerk  of  said  court  an  assignment  to  him  of  the  Bruhn 
cause  of  action  against  the  defendant  in  due  form  of  law,  the 
plaintiff  is  permitted  to  take  judgment  against  the  defendant 
for  the  sum  of  $450  with  interest  at  six  per  cent,  from  Sep- 
tember 9,  1913,  less  the  costs  taxed  in  defendant's  favor  in 
this  court  and  in  the  circuit  court.  Notice  of  application  for 
such  judgment  must  be  given  to  defendant's  attorneys  and  an 
opportunity  given  them  to  object  to  the  suflSciency  of  the  as- 
signment If  the  plaintiff  fails  to  file  the  assignment  as  here- 
in provided  for,  then  on  proper  proof  to  that  effect  judgment 
must  be  entered  dismissing  the  complaint  with  costs. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  as  indicated  in  the  opinion. 


Pauloni,  Appellant,  vs.  Simmons  Manufacturing  Com- 
pany, Respondent 

February  11— March  2, 1915. 

Special  verdict:  Form:  Findings,  when  conclusive:  Master  and  serv- 
ant: Injury:  Negligence:  Blowout  in  molten  metal:  Knowledge 
of  danger. 

1.  In  a  negligence  case  where  the  controverted  questions  were  few 
and  simple,  the  submission  of  twenty-one  questions  in  the  spe- 
cial verdict  is  criticised  as  confusing. 
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2.  Findings  of  fact  by  a  Jury,  unless  contrary  to  physical  laws,  ordi- 

nary human  experience,  or  all  reasonable  inferences,  must  stand 
as  verities  if  there  is  any  credible  evidence  to  support  them. 

3.  Findings  by  the  Jury  in  this  case  to  the  effect  that  a  blowout  or 

explosion,  by  which  plaintiff  was  injured  while  he  was  pouring 
molten  iron  into  a  chill  or  mold  clamped  about  a  tubing,  was 
caused  by  defendant's  negligence  in  furnishing  rusty,  moist  tub- 
ing, and  that  plaintiff,  an  inexperienced  molder,  neither  knew 
nor  was  chargeable  with  knowledge  of  such  danger,  are  held  to 
be  sustained  by  the  evidence,  although  the  trial  court  ruled  oth- 
erwise and  changed  such  findings. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  E.  B,  Belden,  Circuit  Judge.     Reversed. 

Action  for  personal  injury.  On  October  13,  1909,  while 
plaintiff  was  in  the  employ  of  defendant  as  a  molder,  and 
while  pouring  molten  iron  into  a  chill  or  mold  clamped  about 
a  tubing  on  a  metal  bed  for  the  purpose  of  making  an  orna- 
mental and  useful  enlargement  thereon,  a  blowout  occurred 
in  the  chill,  whereby  the  molten  metal  was  forcibly  ejected 
and  thrown  into  plaintiff's  face,  destroying  his  right  eye  and 
impairing  the  vision  of  the  other. 

Plaintiff  claims  the  injury  was  caused  by  the  defendant 
being  negligent  in  these  respects:  (1)  in  furnishing  molds 
and  iron  tubing  affected  with  moisture  or  rust;  (2)  in  fail- 
ing to  instruct  plaintiff,  who  was  an  inexperienced  molder, 
of  the  danger  of  pouring  molten  metal  around  a  moist  or 
rusty  tube;  and  (3)  in  employing  an  inexperienced  man  to 
place  the  tubing  and  molds  for  the  pouring  of  metal  by 
plaintiff. 

The  special  verdict,  showing  the  jury's  answers  and  changes 
made  by  the  court,  was  as  follows : 

"(1)  Was  the  tubing  furnished  by  the  defendant  to  be  set 
up  in  the  bed  part  upon  which  plaintiff  was  pouring  when 
injured  in  a  rusty  condition  ?     -.4.  Yes. 

"(2)  If  you  answer  the  first  question  'Yes,*  then  was  there 
any  want  of  ordinary  care  on  the  part  of  the  defendant  in  fur- 
nishing rusty  tubing  for  said  purpose  ?  A.  Yes.  [Changed 
by  court  to  'No.*] 
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"(3)  If  you  answer  the  second  question  ^Yes/  then  was 
such  want  of  ordinary  care  on  the  part  of  the  defendant  a 
proximate  cause  of  plaintiff's  injury  i  A.  Yes.  [Changed 
by  court  to  'No.'] 

"(4)  Was  the  tubing  furnished  by  the  defendant  to  be  set 
up  in  the  bed  part  upon  which  plaintiff  was  pouring  a  chill 
when  injured  in  a  moist  ccmdition  at  the  time  when  plaintiff 
was  required  to  do  said  pouring?  A,  Yes.  [Changed  by 
court  to  'No.'] 

"(5)  If  you  answer  the  fourth  question  'Yes/  was  there 
any  want  of  ordinary  care  on  the  part  of  the  defendant  in  fur- 
nishing a  tubing  in  a  moist  condition  at  the  time  plaintiff  was 
required  to  do  the  pouring  in  question  i  A,  Yes.  [Changed 
by  court  to 'No.'] 

"(6)  If  you  answer  the  fifth  question  'Yes,'  then  was  such 
want  of  ordinary  care  a  proximate  cause  of  plaintiff's  injury  i 
A,  Yes.     [Changed  by  court  to  ^No.'] 

"(7)  Did  the  defendant  inform  the  plaintiff  before  his  in- 
jury that  there  was  danger  of  explosion  when  molten  metal 
was  poured  around  a  tubing  that  was  rusty  or  moist  ?    A.  No, 

"(8)  If  you  answer  question  7  'No,'  then  was  the  failure 
to  give  the  plaintiff  such  information  a  proximate  cause  of 
plaintiff's  injury  ?     A.  Yes.     [Changed  by  court  to  'No.'] 

"(9)  Did  the  defendant  inform  the  employee  Caponi,  be- 
fore the  injury  to  the  plaintiff,  that  there  was  danger  of  ex- 
plosion if  molten  iron  was  poured  around  tubing  that  was 
rusty  or  moist?     A.  No.     [Changed  by  court  to  *Yes.'] 

"(10)  If  you  answer  the  ninth  question  'No,'  then  was  the 
failure  to  give  such  information  to  Caponi  a  proximate  cause 
of  plaintiff's  injury  ?     A.  Yes.     [Changed  by  court  to  'No.'] 

"(11)  Did  plaintiff  know  at  and  before  his  injury  that 
there  was  danger  of  explosion  if  molten  iron  was  poured 
around  tubing  that  was  rusty  or  moist?  A.  No.  [Changed 
by  court  to  'Yes.'] 

"(12)  If  you  answer  the  eleventh  question  'No,'  then  ought 
plaintiff,  considering  his  knowledge  and  experience,  in  the 
exercise  of  ordinary  care,  to  have  known  at  and  before  his  in- 
jury that  there  was  danger  of  explosion  if  molten  iron  was 
)oured  around  tubing  that  was  rusty  or  moist?  A.  No. 
^Changed  by  court  to  'Yes.'] 

"(13)  Did  the  employee  Caponi  know  at  and  before  the 
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injury  to  the  plaintiflF  that  there  was  danger  of  explosion  if 
molten  iron  was  poured  around  tubing  that  was  rusty  or 
moist  ?  A.  Rusty,  No.  [Changed  by  court  to  'Yes.']  Moist, 
No.     [Changed  by  court  to  'Yes.'] 

"(14)  Ought  the  employee  Caponi,  considering  his  knowl- 
edge and  experience,  in  the  exercise  of  ordinary  care,  to  have 
known  at  and  before  the  injury  to  the  plaintiff  that  there  was 
danger  of  explosion  if  molten  iron  was  poured  around  tubing 
that  was  rusty  or  moist?  A.  No.  [Changed  by  court  to 
'Yes.'] 

"(15)  Did  any  want  of  ordinary  care  on  the  part  of  the 
plaintiff  proximately  contribute  to  produce  his  injury? 
A.  No. 

"(16)  Was  the  blowing  out  of  the  melted  iron  such  as 
caused  plaintiff's  injury  an  ordinary  and  usual  occurrence  in- 
cident to  the  business  of  manufacturing  cast-iron  beds  of 
which  plaintiff  knew  at  and  before  his  injury?  A.  No. 
[Changed  by  court  to  'Yes.'] 

"(17)  If  you  answer  the  sixteenth  question  ^No,*  then  was 
the  blowing  out  of  molten  iron  such  as  caused  plaintiflPs  in- 
jury an  ordinary  and  usual  occurrence  incident  to  the  busi- 
ness of  manufacturing  iron  beds  of  which  the  plaintiff,  con- 
sidering his  knowledge  and  experience,  in  the  exercise  of 
ordinary  care,  ought  to  have  known  at  and  before  his  injury  ? 
A.  No.     [Changed  by  court  to  TTes.'] 

"(18)  Did  any  want  of  ordinary  care  on  the  part  of  the 
employee  Caponi  proximately  contribute  to  produce  plaintiff's 
injury?     A.  Yes. 

"(19)  Was  any  want  of  ordinary  care  on  the  part  of  the 
employee  Caponi  the  sole  proximate  caiise  of  plaintiff's  in- 
juries?    A,  No.     [Changed  by  court  to 'Yes.'] 

"(20)  Was  plaintiff's  injury  the  result  of  an  unaccount- 
able accident?     A.  No.     [Changed  by  court  to  'Yes.'] 

"(21)  If  the  court  should  be  of  the  opinion  that  plaintiff 
is  entitled  to  recover  in  this  action,  at  what  sum  do  you  fix 
his  damages  ?     A.  $3,800," 

Upon  the  verdict  as  changed  the  court  rendered  judgment 
for  defendant  and  the  plaintiff  appealed. 

Eor  the  appellant  there  was  a  brief  by  Robert  V.  Baker, 
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attorney,  and  N,  L,  Baker  &  W.  J,  Zimmers,  of  counsel,  and 
oral  argument  by  Robert  Verne  Baker, 

For  the  respondent  there  was  a  brief  by  Harper  &  McMynn, 
attorneys,  and  Cavanagh,  Barnes  &  Cavanagh,  of  counsel,  and 
^ral  argument  by  R.  N.  McMynn  and  James  Cavanagh,    They 
^fltended,  inter  alia,  that  the  evidence  was  too  conjectural  to 
^^Pport  a  judgment  for  plaintiff.     It  was  only  a  guess  that 
^®   rusty  tubing  brought  by  Caponi  from  the  stock  room, 
^hich  was  damp,  was  moist  as  well  as  rusty.     It  was  only  a 
^^spicion,  speculation,  or  conjecture  that  any  such  possible 
Moisture  remained  within  the  mold  when  Pauloni  was  hurt. 
^  plaintiffs  case  rests  in  conjecture  or  in  a  weight  of  mere 
posaihilities,  then  the  verdict  in  his  favor  cannot  be  sustained. 
^0  Warrant  a  recovery  the  cause  of  the  injury  must  be  estab- 
lished to  a  reasonable  certainty.     Hyer  v.  Janesville,  101 
Wis.  371,  77  N.  W.  729 ;  Hamann  v.  Milwaukee  B.  Co.  127 
Wis.  550,  106  N.  W.  1081 ;  Schell  v.  C.  &  N.  W.  B.  Co.  134 
Wis.  142,  113  N.  W.  657;  Hart  v.  Neillsville,  141  Wis.  3, 
123  N.  W.  125;  Stock  v.  Kern,  142  Wis.  219,  125  N.  W. 
447;  Houg  v.  Girard  L.  Co.  144  Wis.  337,  129  N.  W.  633; 
Samulski  v.  Menasha  P.  Co.  147  Wis.  285, 133  N.  W.  142. 

ViNjE,  J.     When  the  evidence  was  closed  only  a  few  ma- 
terial controverted  questions  of  fact  remained  for  determina- 
tion.    These  were:   (1)   Did  defendant  negligently  furnish 
plaintiff  with  rusty,  moist  tubing?     (2)   If  so,  was  defend- 
ant's negligence  the  proximate  cause  of  plaintiff's  injury  ? 
(3)  Did  plaintiff  know,  or  was  he  chargeable  with  knowledge 
of  the  fact,  that  a  blowout  might  result  from  pouring  molten 
metal  on  moist  tubing?     (4)   Contributory  negligence;  and 
(5)  Damages.     It  stood  admitted  that  defendant  knew  it  was 
dangerous  to  pour  molten  metal  on  moist  tubing  and  that  it 
had  not  warned  plaintiff  of  such  fact.     Notwithstanding  these 
simple  issues  the  court  submitted  a  special  verdict  of  twenty- 
one  questions.     The  confusing  nature  of  such  a  verdict  is  best 
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exemplified  by  the  court's  own  action  upon  it.  It  found  by 
its  answer  to  question  19  that  Caponi's  want  of  ordinary  care 
was  the  sole  proximate  cause  of  plaintifiPs  injuries,  and  by 
its  answer  to  question  20  that  such  injuries  were  the  result  of 
an  unaccountable  accident.  These  findings  were  manifestly 
contradictory  and  would  not  have  been  made  had  the  usual 
special  verdict  applicable  to  negligence  cases  been  submitted 
to  the  jury. 

The  material  questions  upon  the  appeal  are:  Was  there 
sufficient  evidence  to  sustain  the  jury's  findings  (1)  that  de- 
fendant negligently  furnished  moist,  rusty  tubing,  (2)  that 
such  negligence  was  the  proximate  cause  of  plaintiff's  injury, 
and  (3)  that  plaintiff  was  not  chargeable  with  knowledge  of 
the  danger  of  pouring  molten  metal  on  moist  tubing  ?  bind- 
ings of  fact  made  by  a  jury,  unless  contrary  to  physical  laws, 
ordinary  human  experience,  or  all  reasonable  inferences,  must 
stand  as  verities  if  there  is  any  credible  evidence  to  support 
them.  Beyer  v.  St.  Paul  F.  <&  M.  Ins.  Co.  112  Wis.  138,  88 
N.  W.  57 ;  Harsen  v.  N.  P.  R.  Co.  139  Wis.  186,  120  K  W. 
826;  Corrigan  v.  Antigo,  153  Wis.  451,  141  K  W.  247. 
Tested  by  this  rule  there  was  credible  evidence  in  support  of 
each  finding  made  by  the  jury.  Practically  all  the  witnesses 
agreed  that  a  rusty  tubing  was  more  apt  to  gather  and  retain 
moisture  than  one  free  from  rust,  and  that  pouring  molten 
metal  on  a  moist  tubing  was  likely  to  cause  a  blowout  owing 
to  the  moisture  being  turned  into  steam  by  the  molten  metal. 
It  is  doubtful  if,  as  testified  to  by  one  witness  for  plaintiff, 
dry  iron  rust  alone  is  likely  to  cause  a  blowout.  The  correct- 
ness of  such  evidence  need  neither  be  affirmed  nor  denied  as 
the  case  in  no  wise  turns  upon  it.  Caponi  testified  that  he 
took  the  tubing  in  question  from  the  lower  layer  of  a  pile 
lying  upon  a  board  which  in  turn  lay  upon  the  ground  of  the 
storage  room  and  that  it  was  rusty  and  moist.  The  ground 
or  earthen  floor  was  two  feet  below  the  level  of  the  outside 
ground  and  there  was  evidence  to  the  effect  that  the  floor  in 
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such  storage  room  was  moist  and  the  room  damp.  It  is 
claimed  by  defendant  that  the  higher  temperature  and  the 
drier  air  in  the  molding  room,  together  with  the  clamping  on 
of  more  or  less  hot  molds,  would  absorb  any  moisture  there 
might  be  on  rusty  tubing  before  the  molds  were  poured.  That 
it  would  tend  to  do  so  is  evident,  but  that  it  eflFectively  did  so 
is  not  clear.  The  jury  found  that  rusty,  moist  pipes  caused 
the  blowout,  and  the  finding  rests  upon  evidence  and  reason- 
able inferences  drawn  therefrom. 

Plaintiff's  evidence  was  to  the  effect  that  he  poured  the 
mold  in  a  slow,  careful,  and  usual  manner,  thus  negativing 
the  claim  that  the  blowout  was  caused  by  pouring  too  fast. 
There  was  no  evidence  to  the  contrary,  so  the  jury  must  have 
reached  the  conclusion  that  the  cause  of  the  blowout  was  moist 
tubing.  Both  jury  and  court  properly  exonerate  plaintiff 
from  contributory  negligence. 

Plaintiff,  who  was  twenty-five  years  old  at  the  time  of  the 
trial,  had  had  considerable  experience  in  machine  shops,  but 
none  with  molten  metal,  before  working  for  the  defendant. 
He  had  been  employed  as  a  molder  for  about  ttro  weeks  only 
before  he  got  hurt,  and  said  he  did  not  understand  there  was 
any  danger  from  pouring  molten  metal  around  moist  or  rusty 
tubing.  There  is  nothing  incredible  about  the  statement.  Men 
of  maturer  years  and  riper  experience  may  be  ignorant  of 
such  a  fact  The  finding  of  the  jury  that  he  neither  knew  nor 
was  chargeable  with  knowledge  of  such  danger  should  not  have 
been  set  aside. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  reinstate  the  answers  of  the  jury  and  to  enter 
judgment  for  plaintiff  upon  the  verdict  as  rendered  by  the 
]W. 

By  the  Covrl. — ^It  is  so  ordered. 
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Illinois  Stekl  Company,  Appellant,  vs.  Bilot  and  wife, 

Respondents. 

February  11— March  2,  1915. 

Adverse  possession:  Execution  of  lea^e:  Evidence:  Questions  for  jury. 

1.  In  an  action  of  ejectment  the  evidence  is  held  sufficient  to  go  to  the 

jury  upon  the  question  of  adverse  possession  by  defendant. 

2.  Although  defendant's  testimony  upon  the  question  whether  he  ex- 

ecuted a  written  lease,  by  the  terms  of  which  plaintiff  leased  the 
premises  in  dispute  to  him,  was  unsatisfactory  and  even  incred- 
ible in  some  parts,  yet  upon  the  whole  evidence  that  question  also 
was  one  for  the  jury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  F.  C.  Eschweiler,  Circuit  Judge.     Afjirmed. 

This  is  an  appeal  from  a  judgment  for  the  defendants  in 
an  action  of  ejectment  brought  by  the  plaintiff  to  recover 
an  irregular  shaped  lot  on  "Jones  Island"  in  the  city  of  Mil- 
waukee. The  plaintiff  showed  that  it  possessed  record  title 
and  the  defendants  claimed  to  have  acquired  title  by  adverse 
possession.  The  case  was  in  this  court  upon  a  previous  ap- 
peal (109  Wis.  418,  84  N.  W.  855,  85  N.  W.  402),  when  a 
judgment  for  the  plaintiff  upon  a  directed  verdict  was  re- 
versed and  the  action  remanded  for  a  new  trial.  Upon  the 
present  trial  a  written  lease  was  introduced  in  evidence  pur- 
porting to  be  signed  by  the  defendant  Bilot,  by  the  t6rms  of 
which  the  plaintiff  leased  the  premises  in  dispute  to  him  in 
July,  1887.  The  execution  of  this  lease  was  denied  by  the 
defendant 

A  special  verdict  was  returned  by  the  jury  to  the  effect 

(1)  that  the  paper  title  to  the  premises  is  in  the  plaintiff; 

(2)  that  the  defendants  and  their  predecessors  in  title  have 
usually  cultivated  and  improved  the  premises  for  twenty 
years  before  the  commencement  of  this  action;  (3)  that  such 
possession  was  actual,  open,  notorious,  exclusive,  and  continu- 
ous^ and  reasonably  sufRcient  to  attract  the  attention  of  the 
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true  owner  and  put  it  upon  inquiry;  (4)  that  the  defendant 
Bernard  Bitot  did  not  execute  the  lease  claimed  by  the  plaint- 
iff; (5)  that  the  defendants  were  in  possession  of  the  prop- 
erty at  the  time  of  the  commencement  of  this  action.  Judg- 
ment for  the  defendants  was  rendered  upon  the  verdict. 

The  cause  was  submitted  for  the  appellant  on  the  briefs 
of  Theodore  Kronshage,  Jr.,  John  H.  Pavl,  and  John,  W,  Mc- 
Millan, and  for  the  respondents  on  that  of  Fiebing  <&  KUlUea, 
attorneys,  and  H.  J.  Killilea  and  Moritz  Wittig,  of  counsel 

WiNSLOw,  C.  J.  Two  contentions  are  made,  viz. :  (1)  that 
the  testimony  is  insuflScient  to  establish  adverse  possession, 
and  (2)  that  the  testimony  of  the  defendant  to  the  effect  that 
he  did  not  execute  the  lease  is  perjured  and  incredible. 

As  to  the  first  proposition,  we  shall  simply  say  that  an  ex- 
amination of  the  evidence  satisfies  us  that  there  was  sufficient 
evidence  to  go  to  the  jury  on  the  question  of  adverse  posses^ 
sion  under  the  rules  laid  down  in  the  opinion  on  the  former 
appeal  in  this  action.  lU.  8.  Co.  v.  Biloi,  109  Wis.  418,  84 
N.  W.  855,  85  N.  W.  402.  It  is  not  considered  that  it  would 
be  profitable  to  set  forth  either  in  detail  or  in  condensed  form 
the  testimony  on  the  subject.  Any  attempt  to  do  so  ade- 
quately would  well-nigh  fill  a  volume. 

As  to  the  second  contention  we  have  had  more  doubt.  It 
must  at  once  be  admitted  that  the  testimony  of  Bilot  is  in 
many  particulars  uncertain,  contradictory,  and  unsatisfactory. 
He  denies  that  he  can  read  or  wTite  and  yet  his  name  appears 
signed  to  the  verifications  of  the  original  answer  and  three 
amended  answers  filed  in  ihe  action,  as  well  as  to  the  under- 
taking upon  the  former  appeal,  and  in  none  of  these  instances 
is  there  any  statement  or  indication  that  he  signed  by  mark. 
But,  on  the  other  hand,  his  supposed  signature  attached  to 
Ms  deposition,  taken  as  an  adverse  witness  in  the  case,  has  a 
cross  before  it  as  if  it  had  been  signed  by  another  and  as  if 
the  defendant  had  touched  the  pen  to  make  the  cross  and  this 
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signature  is  very  similar  to  some  of  the  other  signatures  where 
no  cross  appears.  It  is  also  to  be  noted  that  in  the  signature 
to  the  lease  the  name  Bilot  is  spelled  with  one  "1,"  while  in 
all  of  the  other  signatures  it  is  spelled  with  two.  Again, 
there  is  a  cross  before  this  latter  signature,  indicating  ap- 
parently that  the  name  was  not  written  by  the  defendant  him- 
self in  any  event*  Now  if  there  were  an  acknowledgment  to 
the  lease,  or  if  there  were  positive  testimony  by  any  credible 
witness  that  he  saw  Bilot  sign  the  lease,  or  knows  his  hand- 
writing and  identifies  the  signature  as  his,  there  would  be 
much  greater  force  in  the  appellant's  contention,  but  there  is 
neither.  Mr.  Otjen,  who  procured  the  execution  of  this  and 
a  large  number  of  other  leases  nearly  thirty  years  ago,  only 
testifies  that  he  thinks  the  signature  is  "Bilot's  signature," 
but  he  had  no  distinct  recollection  of  the  man,  or  of  having 
talked  with  him  at  any  time,  nor  could  he  describe  him.  Evi- 
dently Mr.  Otjen  never  knew  the  defendant  and  knew  noth- 
ing of  his  handwriting,  and  testified  that  it  was  Bitot's  sig- 
nature principally  because  he  recognized  the  paper  and  felt 
convinced  that  he  must  have  had  reason  to  believe  at  the  time 
that  the  person  who  signed  the  paper  was  Bilot.  So  we  have, 
on  one  side,  only  the  signature,  differing  in  one  radical  re- 
spect from  every  other  supposed  signature,  not  acknowledged 
nor  positively  identified  by  any  witness  as  the  signature  of 
BUot,  and  the  positive  denial  of  it  by  BUot,  on  the  other. 
Granted  that  Bilot's  testimony  is  unsatisfactory  and  even  not 
to  be  believed  in  some  particulars,  can  this  court  say  that  the 
case  should  have  been  taken  from  the  jury?  We  think  not 
The  charge  is  not  preserved  in  the  bill  of  exceptions  and  hence 
it  must  be  presumed  that  the  jury  were  correctly  instructed 
on  the  law  of  the  case.  The  trial  court  overruled  the  motion 
for  a  new  trial  in  a  carefully  considered  opinion,  and  we  do 
not  feel  it  our  duty  to  reverse  that  ruling. 
By  the  Court. — Judgment  affirmed. 

Babnes,  J.,  dissents. 
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Eanssn,  Appellant,  vs.  Campbell  Laitndbt  Company,  Re- 
spondent. 

February  11 — March  2, 1915, 

Master  and  servant:  Injury  to  stationary  engineer:  Safety  of  working 

place:  Contributory  negligence. 

For  the  purpose  of  remedying  a  slight  leakage  of  steam  by  tighten- 
ing certain  nuts,  an  experienced  engineer  reached  his  hand  into 
the  steel  case  inclosing  the  moving  parts  of  an  automatic  stok- 
ing device,  without  having  entirely  shut  off  the  steam,  and  was 
injured  by  a  movement  of  the  machinery.  In  an  action  against 
his  employer  to  recover  for  such  injury,  it  appearing  that  he 
fully  understood  the  necessity  of  shutting  off  the  steam  to  en- 
able him  to  do  the  work  safely,  that  screw  valves  were  provided 
for  that  purpose,  that  he  was  familiar  therewith,  and  that  there 
was  ample  light  for  him  to  see  and  operate  them,  but  that,  in- 
stead of  doing  so,  he  attempted  to  shut  ofC  the  steam  by  means 
of  a  dial  valve  or  regulator  which  was  not  intended  for  the  use 
80  made  of  It,  a  verdict  for  defendant  was  properly  directed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Green  T.  Williams,  Circuit  Judge.     Affirmed. 

Action  to  recover  for  a  personal  injury. 

The  plaintiff  was  an  experienced  engineer.  He  was  in  the 
employ  of  defendant,  attending  a  pair  of  automatic  under- 
feed stokers.  The  motive  power  was  steam.  It  was  applied 
upon  the  same  principle  as  in  any  ordinary  steam  engine.  In 
each  stoking  machine  there  was  a  combination  of  oscillating 
plunger,  a  cylinder,  a  piston  head  and  connecting  shaft,  two 
ports,  two  corresponding  exhausts,  a  steam  chest,  a  connect- 
ing steam  pipe,  and  appliances  thereon  to  regulate  or  shut  off 
the  steam.  One  of  such  appliances  was  a  valve  with  a  lever 
connection  which  could  be  turned  on  the  face  of  a  graduated 
dial,  designed,  specially,  to  regulate  the  flow  of  steam  accord- 
ing to  the  amount  of  fuel  which  conditions  might  require  from 
time  to  time.  By  placing  the  dial  point  at  zero  the  steam 
would  be  sufficiently  shut  off  to  stop,  or  practically  stop,  the 
feed,  but  there  were  other  valves  for  use  in  closing  off  the 
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steam  absolutely.  One  valve  was  located  above  the  dial  valve 
and  one  below  it  The  moving  parts  of  the  apparatus  were 
inclosed  in  a  steel  case.  There  were  occasions  when,  for  the 
purpose  of  making  repairs,  it  was  necessary  to  remove  a  plate 
and  insert  the  hand  into  the  case.  On  such  occasions,  it  was 
necessary  to  shut  off  the  steam.  On  one  of  such  occasions 
the  accident  in  question  occurred.  There  was  a  slight  leak- 
age of  steam,  rendering  it  necessary  to  tighten  some  nuts  in- 
side the  case  so  the  packing  around  the  plunger  shaft  would 
do  its  work.  Plaintiff  swung  the  dial  point  to  zero,  prepared 
the  case  to  receive  his  hand,  and,  supposing  the  plunger  and 
moving  parts  were  at  rest,  reached  in  inside  the  case  and  com- 
menced turning  up  the  ntits.  There  was  sufficient  escape  of 
steam  past  the  regulating  valve  to  cause  a  movement  of  the 
machinery,  whereby  plaintiff's  hand  was  injured.  He  fully 
understood  the  necessity  of  closing  off  the  steam  in  order  to 
enable  him  to  do  his  work  safely.  He  had  occasion,  fre- 
quently, to  close  off  the  steam  by  turning  off  the  valves  de- 
signed therefor.  He  did  that,  generally,  when  he  VTished  to 
put  the  machine  out  of  use  for  a  time.  In  the  boiler  room 
there  were  some  six  windows.  Four  admitted  light  to  the 
room  freely.  The  dial  valve  was  about  six  feet  from  a  win- 
dow and  the  window  was  four  feet  above  it.  The  valve  was 
directly  opposite  the  window  that  admitted  light  without  ma- 
terial obstruction.  In  the  center  of  the  room  and  about  eight 
feet  from  the  control  valve  was  a  four-arc  gas  lamp,  so 
arranged  that  by  pulling  a  regulating  chain  the  full  light 
would  be  on.  Without  the  aid  of  the  artificial  light,  on  the 
occasion  in  question,  by  fair  effort  to  that  end,  the  figures  on 
the  dial  plate  could  be  readily  seen.  Plaintiff  did  not  use 
the  gas  arc  light  though  he  knew  it  was  in  place  therefor  when 
needed.  He  testified  that  he  abstained  from  using  it  to  save 
expense.  He  could,  by  use  of  any  one  of  the  three  screw  valves, 
have  shut  off  the  steam  and  did  not  need  any  more  light  than 
was  naturally  afforded  in  such  operation.     There  was  noth- 
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ing  out  of  order  with  the  appliance  but  the  packing  inside  the 
case  which  appellant  was  engaged  in  tightening  by  setting  up 
the  nuts  designed  therefor.  The  negligence  claimed  was  that 
his  working  place  was  not  as  safe  as  the  statutory  standard 
requires.  The  defense  was  grounded  on  the  claim  that  such 
working  place  satisfied  every  requirement  of  the  statute  and 
plaintiff  was  guilty  of  contributory  negligence. 

At  the  close  of  the  evidence  the  court  directed  a  verdict  in 
favor  of  the  defendant,  particularly  on  the  ground  of  con- 
tributory negligence.     Judgment  was  rendered  accordingly. 

For  the  appellant  there  was  a  brief  by  Rubin,  Pawcett  & 
Butcher,  and  oral  argument  by  P.  J2.  Newcomh. 

Paul  D.  Durantj  for  the  respondent. 

Mabshall,  J.  The  sole  question  in  this  case  is.  Was  the 
verdict  properly  directed  ?  The  rules  by  which  that  must  be 
decided  are  too  well  understood  to  require  more  than  the  sug- 
gestion that  they  and  nothing  else  must  control  as  to  the  result. 

The  trial  court  seems  to  have  viewed  the  situation  in  all  its 
reasonable  aspects.  The  situation  was  characterized  by  full 
knowledge  on  plaintiffs  part  with  what  was  required  to  be 
done  in  order  to  enable  him  to  safely  do  the  repair  work,  of 
everything  being  provided  for  his  use  to  create  the  requisite 
condition  of  safety,  of  perfect  familiarity  therewith,  and  of 
his  failure  to  create  such  condition,  resulting  in  the  injury. 

The  claim  that  there  was  insufficient  light  seems  to  have  no 
merit  since  it  is  clear  that,  had  plaintiff  paid  the  attention  to 
his  safety  which  the  situation  reasonably  demanded,  he  had 
ample  light  for  him*  to  discover  the  location  of  the  dial  plate 
and  the  indicating  point.  Furthermore,  evidently  his  famil- 
iarity with  the  controlling  valves  enabled  him  to  discover  by 
mere  touch  whether  the  point  was  at  zero  or  not.  Still  fur- 
ther, the  dial  valve  was  not  intended  for  the  use  made  of  it 
on  the  particular  occasion.  For  such  use  the  screw  valves 
were  provided  and  plaintiff  confessed  there  was  ample  light 
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for  Ilim  to  see  and  operate  them.  On  the  whole,  we  are  un- 
able to  reach  the  conclusion  that  the  court  below  was  clearly 
wrong  in  directing  the  verdict 

By  the  Court* — The  judgment  is  affirmed. 


Gbeenb,  Appellant,  vs.  Agnew,  Respondent. 

February  11— March  2, 1915, 

Brokers:  Authority  to  sell  lots  with^yut  restriction:  Evidence:  Compe- 
tency: Cross-examination  of  party:  Appeal:  Harmless  errors. 

1.  In  an  action  to  recover  compensation  for  tlie  procuring  of  a  pui^ 

chaser  for  certain  lots,  the  question  being  whether  the  oral 
agreement  between  the  parties  authorized  plaintiff  to  sell  the 
lots  without  restrictions,  a  deed  given  by  defendant  a  few  weeks 
later,  conveying  the  lots  without  restrictions,  was  not  competent 
evidence  to  show  the  terms  of  said  agreement. 

2.  Plaintiff  should  in  such  case  have  been  permitted  to  cross-examine 

defendant  respecting  such  sale  made  by  defendant  without  re- 
strictions; but  since  the  evidence  clearly  preponderates  to  sup- 
port the  verdict  in  defendant's  favor,  and  no  probability  appears 
that,  had  the  cross-examination  been  permitted,  the  result  would 
have  been  different,  the  error  cannot  be  held  prejudicial. 

3.  Upon  cross-examination  of  a  party  a  wide  scope  of  inquiry,  in  sub- 

jects related  to  the  matter  at  issue,  Is  to  be  allowed  for  testing 
his  credibility  and  the  weight  of  his  evidence. 

Appeai-  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  C.  Ludwig,  Circuit  Judge.     AffirmecL 

This  is  an  action  to  recover  compensation  for  services  ren- 
dered by  the  plaintiff  for  the  defendant  in  an  alleged  sale  of 
real  property  belonging  to  the  defendant. 

It  appears  that  about  February  1,  1911,  the  parties  entered 
into  an  agreement  whereby  the  plaintiff  was  to  sell  defend- 
ant's four  lots  for  $3,500.  About  ten  days  after  this  agree- 
ment was  made  the  plaintiff's  brother  was  approached  by  one 
Pera,  who  wished  to  buy  the  lots,  and  asked  if  they  would  be 
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conveyed  without  restrictions.  Upon  a  reply  in  the  affirma- 
tive he  immediately  went  to  the  office  of  one  Schroeder  to 
realize  upon  some  bonds  to  secure  the  purchase  price.  The 
price  agreed  upon  was  $4,850.  Schroeder  told  Pera  that 
the  lots  could  not  be  purchased  without  restrictions.  Schroe- 
der immediately  notified  defendant  that  plaintiff  was  offering 
the  lots  for  sale  without  restrictions.  Defendant  informed 
the  plaintiff  at  once  that  he  was  not  authorized  to  sell  them 
mirestricted.  Plaintiff  thereafter  accepted  a  part  of  the  pur- 
chase price  and  turned  it  over  to  defendant,  stating  that  he 
expected  the  defendant  to  convey  and  that  the  balance  of  the 
purchase  price  would  be  paid  upon  presentation  of  a  warranty 
deed  and  abstract  showing  title  free. 

At  the  trial  the  defendant  testified  that  the  agreement  with 
the  plaintiff  was  that  the  plaintiff  could  not  sell  the  lots  with- 
out restrictions.  The  plaintiff  testified  that  there  was  no  re- 
striction whatever  placed  upon  the  sale  of  the  lots  at  the  time 
of  making  this  agreement.  The  plaintiff  made  an  effort  to 
introduce  in  evidence  a  deed  of  the  lots,  without  any  restric- 
tions, by  the  defendant  to  a  third  party,  made  about  March 
20,  1911.  The  court  refused  to  admit  this  evidence,  and 
tipon  objection  refused  to  permit  plaintiff  to  cross-examine 
defendant  respecting  defendant's  sale  of  the  lots  about  March 
20,  1911,  following  the  plaintiff's  sale  thereof  in  February 
and  as  to  the  facts  and  circumstances  of  defendant's  arrange- 
ments with  adjoining  property  owners  respecting  sales  of  lots 
with  or  without  restrictions.  The  case  was  submitted  to  a 
jury  who  found  for  the  defendant 

The  circuit  court  granted  the  motion  of  the  defendant  for 
judgment  on  the  special  verdict  and  denied  the  motion  of 
plaintiff  to  set  aside  the  verdict  and  awarded  judgment  in 
favor  of  the  defendant  with  costs.  Prom  such  judgment  this 
appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Rix  <&  Barney ^  and 
oral  argument  by  Carl  B.  Rix. 
Vol.  160  —  15 
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For  the  respondent  there  was  a  brief  by  Chas.  T.  Hickox, 
counsel,  and  oral  argument  by  Mr.  Hickox  and  Mr.  Christian 
Doerfler, 

SiEBBCKEB,  J.     The  issue  presented  between  the  parties 
was  submitted  to  the  jury  by  the  inquiry,  "Was  it  understood 
by  and  between  the  defendant  and  plaintiff,  at  the  time  de- 
fendant authorized  the  plaintiff  to  sell  the  property  in  ques- 
tion, that  the  plaintiff  was  to  sell  the  property  without  restric- 
tion ?"    The  jury  answered  in  the  negative.    The  defendant 
demanded  a  new  trial  on  the  ground  that  the  court  erred  in 
excluding  evidence  and  in  imduly  restricting  cross-examina- 
tion of  the  defendant    The  contract  between  the  parties  upon 
which  the  plaintiff  declares  was  an  oral  one  and  was  testified 
to  by  plaintiff  and  defendant  only.     Their  evidence  of  the 
contract  is  in  direct  conflict,  plaintiff  asserting  that  it  was 
agreed  that  he  could  sell  defendant's  lots  without  restrictions 
at  an  agreed  price  of  $3,500  and  defendant  asserting  that 
plaintiff  was  authorized  to  sell  the  lots  at  that  price  with 
restrictions.     As  part  of  his  case  plaintiff  offered  in  evidence 
a  deed  by  defendant  dated  March  20,  1911,  conveying  the 
lots  in  question  without  restrictions.     The  court  excluded  this 
evidence  on  the  theory  that  it  was  not  material  and  compe- 
tent evidence  to  show  the  terms  of  the  agreement  the  parties 
made  the  preceding  February  1st.     We  are  of  the  opinion 
that  the  court  properly  excluded  it  as  affirmative  evidence  liy 
the  plaintiff  to  establish  the  terms  of  the  contract  in  question. 
The  defendant  had  the  right  to  change  his  plan  of  sale  of 
these  lots  and  was  at  liberty  at  any  time  to  sell  them  with  or 
without  restrictions.     Under  these  circumstances  the  sale  sub- 
sequent to  making  the  agreement  with  plaintiff  may  have 
been  made  because  he  deemed  it  proper  to  abandon  selling 
with  restrictions,  though  he  insisted  on  restrictions  when  the 
plaintiff  was  authorized  to  sell  them.     To  permit  this  deed 
as  evidence  to  show  what  defendant  agreed  to  with  plaintiff 
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would  afford  the  means  by  which  defendant's  right  to  change 
the  terms  of  the  sale  of  the  lots  would  destroy  the  very  right 
itself.  Such  results  are  not  permitted.  In  this  sense  the 
evidence  offered  by  the  plaintiff  was  too  remote  and  incom- 
petent. 

It  is  also  contended  that  the  court  erred  in  denying  plaint- 
iff the  right  to  cross-examine  defendant  respecting  the  sale  of 
these  lots  within  a  few  weeks  after  having  made  the  contract 
with  the  plaintiff.  The  purpose  of  such  cross-examination 
was  evidently  to  elicit  the  facts  and  circumstances  which  might 
explain  defendant's  change  of  attitude  in  regard  to  the  selling 
of  the  lots  without  restrictions.  The  right  of  cross-examina- 
tion of  a  party  to  an  action  is  not  to  be  restricted  to  narrow 
limits;  a  wide  scope  of  inquiry,  in  subjects  related  to  the 
matter  at  issue,  is  to  be  allowed  for  testing  his  credibility  and 
the  weight  of  his  evidence.  We  think  the  court  unduly  re- 
stricted cross-examination  of  defendant  in  the  respects  com- 
plained of.  The  plaintiff  should  have  been  permitted  to  ex- 
amine him  on  the  subject  suggested.  His  answers  would  have 
been  final,  and  explanation  or  contradiction  would  not  have 
been  permitted  on  rebuttal.  We  are  however  led  to  the  be- 
lief that  the  error  of  the  trial  court  was  not  prejudicial  and 
that  the  court  properly  denied  plaintiff's  motion  for  a  new 
trial.  The  facts  and  circumstances  adduced  as  evidence  on 
the  trial  clearly  preponderate  to  support  the  jury's  verdict, 
and  it  does  not  appear  from  the  record  before  us  that  had  this 
error  not  been  conamitted  a  different  result  would  have  fol- 
lowed. The  ruling  of  the  trial  court  denying  a  new  trial 
must  stand. 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 
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EiGBY,  "Appellant,  vs.  HebzfeltvPiiillipson  Company,  Re- 
spondent. 

February  11 — March  2, 1915. 

FaUe  imprisonment:  Unauthorized  act  of  servant:  Scope  of  employ' 

ment:  Ratification:  Evidence, 

1.  A  boy  seyenteen  years  old,  employed  in  defendant's  department 

store  to  move  and  mark  goods,  with  no  duty  to  watch  or  protect 
them  and  no  authority  to  make  sales  or  address  customers,  fol- 
lowed plaintifP,  a  customer,  into  the  street,  publicly  accused  her 
of  stealing  goods  from  the  store,  and  procured  her  arrest  by  a 
policeman,  with  whom  and  the  boy  she  returned  to  the  store, 
where  the  accusation  was  repeated  and  brought  to  the  atten- 
tion of  defendant's  superintendent.  Held,  that  such  acts  were 
not  within  the  scope  of  the  boy's  employment  and  defendant  is 
not  liable  therefor  unless  it  ratified  them. 

2.  It  appearing  that   the   superintendent,   when   the   matter  was 

brought  to  his  attention,  neither  approved  nor  disapproved  of 
the  charge  against  plaintiff,  but  called  the  house  detective  and  di- 
rected him  to  Investigate  it;  that  the  detective,  after  taking  the 
boy  aside  and  talking  with  blm  a  few  minutes,  returned  and  in 
the  presence  of  the  superintendent  apologized  to  plaintiff,  saying 
it  was  a  mistake  and  that  he  had  nc  idea  she  was  guilty;  that 
the  superintendent  did  not  know  plaintiff  was  being  held  in  re- 
straint of  her  liberty  during  the  investigation  or  approve  of  such 
restraint;  and  that  the  boy  was  promptly  discharged,  no  ratifi- 
cation was  shown  although  the  superintendent  himself  did  not 
apologize  to  plaintiff. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  C.  Ludwig,  Circuit  Judge.     Affirmed, 

For  the  appellant  there  were  briefs  by  Houghton,  Neelen  it 
Houghton,  and  oral  argument  by  A.  B.  Houghton.  They 
contended,  inter  alia,  that  the  boy  was  acting  in  the  interest 
of  defendant  and  in  the  line  of  his  employment,  and  that 
defendant  is  responsible  for  his  acts.  Southwick  v.  Estes,  7 
Cush.  385;  Topolewski  v.  Plankinton  P,  Co.  143  Wis.  52, 
126  N.  W.  554;  Cobb  v.  Simon,  119  Wis.  597,  97  K  W.  276; 
8.  C.  124  Wis.  467,  102  N.  W.  891;  Johnston  v.  C,  8t.  P., 
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M.  &  0.  B.  Co.  130  Wis.  492,  110  K  W.  424;  Bergman  v. 
HendricJcson,  106  Wis.  434,  82  N.  W.  304 ;  Pfister  v.  MiJr 
mvkee  F.  P.  Co.  139  Wis.  627, 121  N.  W.  938. 

For  the  respondent  there  was  a  brief  by  Flanders,  Botium, 
Fawsett  &  Bottwm,  and  oral  argument  by  F.  L.  McNamara. 

Timlin,  J.  The  appellant,  a  respectable  lady  residing  in 
Milwaukee,  wife  of  a  physician  practicing  there,  on  October 
3,  1910,  entered  the  department  store  known  as  the  Boston 
Store,  operated  by  the  respondent  corporation,  for  the  pur- 
pose of  making  purchases.  After  transacting  her  business 
she  left  the  store  and  went  to  a  near-by  crossing  to  take  a  car 
for  home.  A  boy  about  seventeen  years  of  age,  in  the  em- 
ployment of  respondent,  followed  her  out  of  the  store,  in- 
formed a  policeman  standing  at  the  crossing  that  appellant 
had  stolen  goods  from  the  toy  department  of  the  store,  and 
requested  the  policeman  to  arrest  her.  This  boy  had  been 
employed  that  morning  to  move  and  marks  goods  in  the  toy 
department  of  respondent's  store  on  the  third  floor  and  was 
80  engaged  during  the  day.  He  had  no  authority  to  make 
sales  or  to  address  customers.  He  attracted  the  attention  of 
the  crowd  on  the  i^treet  by  being  bareheaded  and  by  vocifer- 
ously accusing  the  appellant  of  theft.  He  also  rushed  in  ad- 
vance of  the  policeman  and  seized  the  appellant  in  the  pres- 
ence of  a  crowd  of  people  and  again  accused  her  of  theft. 
The  policeman  crossed  over  to  where  she  was,  took  her  by  the 
arm,  and  took  her  back  to  the  Boston  Store.  According  to 
the  testimony  of  the  policeman  he  did  not  seek  her  permission 
to  do  this  or  do  this  because  of  her  consent,  but  according  to 
her  testimony  she  at  the  same  time  demanded  that  she  be 
taken  back,  apparently  to  confront  her  accusers.  The  boy 
declared  he  had  been  watching  her  for  a  long  time,  that  she 
had  stolen  goods  from  the  toy  department,  and  jostled  and 
pushed  her  along  while  she  was  in  custody  of  the  policeman 
and  attempted  to  get  her  to  go  to  the  toy  department  or  get 
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the  policeman  to  take  her  there.  The  policeman  spoke  re- 
provingly to  the  lad  and  suggested  that  he  try  to  remember  he 
was  addressing  a  lady.  Before  reaching  the  toy  department, 
which  was  on  the  third  floor,  and  upon  arriving  at  the  foot 
of  the  elevator  upon  the  first  floor,  it  became  known  that 
Mr.  Herzfeld,  the  superintendent  in  charge  of  the  business 
for  the  respondent,  was  near  there.  The  policeman,  the  boy, 
and  the  appellant  stepped  over  to  where  Mr.  Herzfeld  stood. 
At  this  point  there  is  some  conflict  of  testimony  with  refer- 
ence to  whether  the  boy  accused  her  of  theft  in  the  presence 
of  Mr.  Herzfeld  or  whether  she  complained  to  Mr.  Herzfeld 
that  the  boy  had  accused  her  of  theft,  but  there  is  no  conflict 
with  reference  to  what  followed.  Mr.  Herzfeld  said  "Wait 
a  moment,"  turned  to  the  telephone  and  called  a  detective 
connected  with  the  store,  who  arrived  presently  and  was  asked 
by  Mr.  Herzfeld  to  investigate  the  occurrence.  The  detective 
called  the  boy  aside,  held  a  conversation  of  several  minutes' 
duration  with  him,  then  reappeared  and  apologized  to  the  ap- 
pellant, assured  her  there  was  a  mistake  made,  and  ordered 
the  boy  to  go  back  to  the  toy  department  and  attend  to  his 
duties.  The  plaintiff  demanded  that  she  be  searched  for  the 
purpose  of  complete  exoneration.  The  detective  declined  to 
have  her  searched,  assuring  her  he  had  no  idea  she  was  guilty. 
Mr.  Herzfeld  stood  by  during  this  whole  performance,  which 
occupied  five  or  six  minutes,  and  said  nothing  except  to  ask 
the  detective  to  investigate.  It  was  then  about  6  o'clock,  the 
hour  for  closing  the  store.  All  parties  separated,  and  the  in- 
cident was  closed  except  that  the  next  day  Mr.  Herzfeld 
caused  the  boy  to  be  discharged  for  his  conduct  in  the  affair 
in  question.  A  crowd  followed  the  policeman,  the  boy,  and 
the  appellant  from  the  street  into  the  store,  and  there  was  a 
crowd  around  the  appellant  when  the  boy  accused  her  of  theft 
in  the  store. 

We  do  not  desire  to  minimize  the  wrong  and  injustice  done 
to  a  decent  woman  by  a  charge  of  this  kind.     The  liability  of 
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the  respondent  cannot,  however,  be  measured  solely  by  the  de- 
gree of  wrong  done  to  the  appellant  It  is  not  liable  unless 
it  authorized  or  ratified  that  wrong.  The  pursuit,  accusation 
against,  or  arrest  of  appellant  was  not  within  the  scope  of  the 
hofs  employment  There  is  nothing  to  show  that  the  boy 
had  any  former  acquaintance  with  the  appellant  or  had  any 
personal  malice  against  her.  The  boy  appears  to  have  been 
overofficious  and  "vocal  out  of  all  proportion"  to  his  age  and 
position.  Whether  his  conduct  was  the  result  of  a  crude  at- 
tempt to  obtain  recognition  and  advancement  or  was  the  re- 
sult of  what  Thomas  Jefferson  calls  a  "plenitude  of  puppy- 
ism" we  need  not  inquire.  These  are  not  uncommon  stains 
on  the  shining  garment  of  youth — ^the  stigmata  of  puerility. 
If  he  could  justify  an  act  otherwise  wrongfully  done  by  him 
in  the  protection  of  his  master's  goods  against  peril,  that 
would  not  extend  the  scope  of  his  agency  so  as  to  make  the 
master  responsible  for  his  freaks  where  there  was  no  peril,  or 
answerable  for  his  false  charges  or  false  arrests  where  no  duty 
or  charge  was  committed  to  him  to  watch  or  protect  the  goods 
or  to  make  sales  or  to  address  customers. 

On  the  question  of  ratification  by  the  respondent  of  the 
boy's  acts  the  only  evidence  is  that  the  superintendent  neither 
approved  nor  disapproved  of  the  charges  against  the  appel- 
lant, that  he  referred  the  matter  to  the  employee  of  respond- 
ent whose  duty  it  was  to  make  such  investigations,  that  the 
investigation  was  promptly  made  and  an  apology  tendered 
the  appellant,  and  that  no  knowledge  was  brought  to  the  su- 
perintendent that  the  appellant  was  being  held  in  restraint 
of  her  liberty  while  such  investigation  was  being  made,  nor 
^^as  such  restraint  apparent,  although  there  was  restraint  on 
the  street  and  in  the  store  up  to  the  time  when  the  appellant 
first  confronted  the  superintendent.  The  fresh  young  man 
was  discharged  with  reasonable  promptness. 

We  find  no  evidence  that  Mr.  Herzfeld  either  knew  or  ap- 
proved of  such  restraint  during  the  few  minutes  taken  by  the 
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detective  for  investigation.  Some  claim  is  made  that  the  su- 
perintendent should  have  apologized  to  the  appellant,  and  it 
seems  as  if  courtesy  on  his  part  might  require  an  ample  apol- 
ogy, but  having  turned  the  matter  over  to  the  detective  who 
had  charge  of  such  complaints  for  the  respondent,  and  the 
latter  having  disclaimed  all  restraint  upon  or  charges  against 
the  appellant  and  tendered  an  ample  apology  within  a  few 
minutes,  silence  on  the  part  of  Mr.  Herzfeld  satisfied  the  law. 
We  are  constrained  to  believe  that  the  learned  circuit  court 
committed  no  error  in  directing  judgment  for  the  defendant 
upon  all  the  evidence  in  the  case. 
By  the  Court. — Judgment  aflSrmed. 


Rieck,  Respondent,  vs.  Chicago  &  Milwaukee  Electeio 
Railway  Company  and  others.  Appellants, 

February  ll—March  2, 1915. 

Street  r<\ilway8:  Negligent  speed  of  car:  Collision  with  automoltiU: 
Evidence:  Weight  and  sufflciency:  Trial:  Questions  for  jury, 

1.  Where  credible  witnesses  for  defendant  testify  to  an  Independent 

fact  and  there  is  no  evidence  to  the  contrary  their  testimony 
cannot  be  disregarded;  but  if  witnesses  for  the  plaintiff  testify 
to  other  matters  which,  if  true,  necessarily  show  that  the  testi- 
mony of  defendant's  witnesses  is  untrue,  a  Jury  question  is  pre- 
sented. 

2.  Thus,  in  an  action  for  personal  injuries  caused  by  an  electric  car 

striking  the  rear  of  an  automobile  in  which  plaintiff  was  riding, 
shortly  after  the  automobile,  coming  from  a  side  street  or  alley, 
had  turned  north  on  the  track,  the  testimony  of  four  witnesses 
for  defendant  that  the  electric  car  had  stopped  and  discharged 
passengers  after  rounding  a  corner  175  feet  south  of  such  side 
street  could  not  be  true  if,  as  plaintiff  and  his  son  positively  tes- 
tifled,  the  car  was  not  in  sight  when  the  automobile  turned 
north;  and  it  was  possible  that  the  car,  if  it  was  running  at  an 
excessive  rate  of  speed  and  if  it  did  not  stop  at  the  corner,  might 
have  been  out  of  sight  when  the  automobile  turned  north  and 
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still  have  overtaken  the  automobile  at  the  point  where  plaint- 
iff's son  testified  the  collision  occurred.  Held,  that  it  could  not 
be  said  as  matter  of  law  that  the  car  did  stop  at  the  corner. 
The  testimony  for  plaintiff  not  being  inherently  incredible,  the 
jury  might  find  it  true,  although  the  evidence  greatly  prepon- 
derated the  other  way. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Obren  T.  Williams,  Circuit  Judge.     Affirmed. 

Plaintiff  brought  this  action  in  the  civil  court  of  Milwau- 
kee county  to  recover  damages  for  injuries  alleged  to  have 
been  sustained  as  a  result  of  a  collision  between  an  automobile 
in  which  he  was  riding  and  an  electric  car  of  the  defendant 
company. 

Fifth  street  in  the  city  of  Milwaukee  nms  north  and  south, 
and  Clyboum  street,  running  east  and  west,  crosses  Fifth 
street  at  right  angles.  Everett  street,  also  referred  to  in  the 
testimony  as  an  alley,  runs  east  and  west,  ending  at  Fifth 
street,  and  is  about  175  feet  north  of  Clyboum  street.  The 
street  railway  tracks  of  the  defendant  descend  a  hill  from 
Sixth  street  to  Fifth  street  on  Clyboum,  and  at  the  foot  of 
Clyboum  round  a  curve  onto  Fifth  street  and  then  proceed 
north.  The  complaint  alleged  that  on  August  7, 1913,  plaint- 
iff was  riding  with  his  son  in  an  automobile  owned  and  driven 
by  the  latter,  traveling  west  on  Everett  street ;  that  as  they 
approached  Fifth  street  plaintiff  and  his  son  looked  south  a 
distance  of  about  176  feet  for  a  street  car  and  that  none  was 
in  sight,  and  that  while  in  the  act  of  making  the  turn  from 
Everett  street  onto  Fifth  street  to  go  north,  an  electric  car 
coming  from  the  south  struck  the  automobile  and  plaintiff 
was  thrown  against  the  windshield  of  the  machine  and  in- 
jured. The  complaint  charged  the  defendant  with  negligence 
in  operating  the  street  car  at  great  speed  and  without  any 
warning  signal.  The  answer  was  a  general  denial.  At  the 
close  of  the  evidence,  on  motion  of  defendants^  counsel,  the 
civil  court  directed  a  verdict  for  the  defendants.  On  appeal 
to  the  circuit  court  the  judgment  of  the  civil  court  was  re- 
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versed  and  a  new  trial  granted,  and  from  the  order  granting  a 
new  trial  this  appeal  is  taken. 

For  the  appellants  there  was  a  brief  by  Edgar  L.  Wood,  at 
tomej,  and  Bull  £  Johnson,  of  counsel,  and  oral  argument  by 
Mr.  Wood. 

W»  C.  Seefeld,  for  the  respondent. 

Babnes^  J.  The  plaintiff's  son,  who  was  driving  the  auto- 
mobile, testified  that  he  looked  to  the  south  as  soon  as  he 
emerged  from  the  alley  and  had  a  clear  view,  and  that  there 
was  no  street  car  in  sight ;  that  he  was  going  about  six  miles 
an  hour  and  turned  north,  and  after  proceeding  northward 
from  fifteen  to  twenty-five  feet  his  auto  was  overtaken  and 
struck  by  a  north-bound  street  car.  The  plaintiff  testified  that 
he  kept  looking  to  the  south  after  the  auto  emerged  from  the 
alley  until  it  turned  to  the  north,  and  that  the  street  car  was 
not  within  sight.  He  agreed  with  his  son  as  to  the  point  of 
collision.  It  was  a  little  past  5  o'clock  on  the  afternoon  of 
August  7th,  and  there  were  no  teams  to  obstruct  the  view. 
There  is  some  dispute  as  to  how  far  the  street  car  would  have 
to  travel  after  coming  within  the  range  of  vision  of  plaintiff 
and  his  son  and  until  it  proceeded  as  far  north  as  the  alley. 
As  we  understand  the  evidence,  plaintiff  places  this  distance 
at  241  feet  and  defendants  place  it  at  300  feet.  There  is 
some  obscurity  in  the  testimony  on  this  point,  and  we  are  not 
sure  that  we  are  giving  the  exact  claims  of  the  parties,  but  the 
variance,  if  there  is  any,  is  not  substantial. 

The  defendants'  contention  in  regard  to  the  accident  was 
that  the  auto  came  out  of  the  alley  at  a  high  rate  of  speed  as 
the  car  was  approaching;  that  the  motorman,  supposing  the 
auto  was  going  to  cross  the  track  in  front  of  the  car,  applied 
the  brake  and  checked  the  speed;  that  the  auto,  instead  of 
crossing,  turned  north  and  came  to  a  standstill,  or  nearly  so, 
and  that  the  car,  before  it  could  be  brought  to  a  full  stop, 
'Struck  the  fender  of  the  auto  and  dented  it.     The  force  of  the 
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collision  threw  the  plaintiff  against  the  glass  windshield. 
The  auto  was  not  broken  and  apparently  was  not  much  in- 
jured. The  evidence  on  the  part  of  defendants  tended  to 
shoTv  that  the  car  was  proceeding  slowly  from  the  time  it 
turned  onto  Fifth  street  until  the  collision  occurred.  Four 
witnesses  testified  that  the  car  stopped  after  rounding  the  turn 
from  Clyboum  to  Fifth  street  and  discharged  passengers. 
No  witness  testified  that  the  car  did  not  make  this  stop.  The 
building  at  the  northwest  comer  of  the  Clyboum  and  Fifth 
street  crossing  was  rounded  or  cut  away  at  the  comer  to  some 
extent^  so  that  a  person  coming  out  of  the  alley  could  see  up 
Clyboum  street  to  the  west  some  distance.  After  the  defend- 
ants rested  the  plaintiff's  son  was  recalled  and  said  that  since 
giving  his  first  testimony  he  had  gone  back  and  examined  the 
locus  in  quo  and  was  satisfied  that  he  had  made  a  mistake  in 
locating  the  point  of  collision  and  that  it  actually  occurred 
sixty-two  feet  north  of  the  alley.  He  fixed  this  point  by  ref- 
erence to  a  pole  in  the  street. 

If  we  accept  as  an  established  fact  in  the  case  the  stoppage 
of  the  car  at  the  comer  of  Clyboum  and  Fifth  streets,  we 
think  the  plaintiff  made  no  case.  It  seems  impossible  that 
the  car  could  descend  the  Clyboum-street  hill,  make  the  stop, 
and  overtake  the  auto  while  it  was  going  northward  even  the 
sixty-two  feet  last  claimed.  The  plaintiff  was  looking  imtil 
the  auto  turned  north.  The  car  would  have  to  travel  between 
four  and  five  times  as  far  as  the  auto  did  in  order  to  overtake 
it,  and  of  course  four  or  five  times  as  fast  if  it  made  no  stop. 
The  driver's  estimate  of  five  or  six  miles  an  hour  may  not  be 
strictly  accurate.  He  referred  to  the  rate  of  speed  at  which 
he  was  going  as  "creeping,"  but  inasmuch  as  the  auto  was 
good  for  twenty-five  miles  an  hour,  this  language  is  not  very 
significant,  and  can  hardly  be  understood  as  qualifying  his 
repeated  statement  that  he  knew  he  was  going  five  or  six  miles 
an  hour.  When  we  consider  that  the  curve  would  have  to  be 
rounded  slowly,  that  it  would  require  some  time  to  stop  and 
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let  passengers  off,  that  it  would  take  a  little  time  to  get  under 
motion,  and  again  some  time  to  slow  down  the  car  to  almost  a 
standstill,  and  that  this  all  had  to  be  done  in  about  300  feet 
and  while  the  auto  was  going  less  than  seventy  feet,  it  is  ap- 
parent that  the  car  would  have  to  travel  a  part  of  the  time  at 
an  unheard-of  rate  of  speed  in  order  to  overtake  the  auto.  If 
we  were  to  assume  that  the  auto  traveled  seventy  feet  after  the 
plaintiif  last  looked  before  it  was  struck  and  that  its  average 
speed  was  only  five  miles  an  hour,  it  would  make  the  distance 
in  about  seven  seconds.  But  we  do  not  think  it  can  be  said 
as  a  matter  of  law  that  the  car  did  stop  at  the  comer.  Either 
the  evidence  of  defendants'  witnesses  that  it  did  stop  or  that 
given  by  the  plaintiff  and  his  son  is  untrue.  The  statements 
cannot  be  reconciled.  If  the  jury  elected  to  believe  the  plaint- 
iff and  his  son,  they  should  necessarily  disbelieve  that  offered 
by  the  defendants.  This  they  might  do.  Where,  as  here, 
credible  witnesses  for  the  defendant  testify  to  an  independent 
fact,  and  there  is  no  evidence  to  the  contrary,  their  testimony 
cannot  be  disregarded.  But  where  witnesses  for  the  plaintiff 
testify  to  other  matters  which  if  true  necessarily  show  that  the 
evidence  of  defendant's  witnesses  is  not  true,  a  jury  question 
is  presented.  This  is  well  illustrated  at  times  in  criminal 
cases  where  one  or  more  witnesses  testify  that  they  saw  the 
accused  commit  an  offense  at  a  certain  time  and  place,  while 
he  produces  evidence  to  show  that  he  was  at  an  entirely  differ- 
ent place  when  the  crime  was  committed.  The  witnesses  on 
one  side  or  the  other  are  not  telling  the  fact,  and  it  is  for  the 
jury  to  say  where  the  truth  lies.  Schuster  v.  State,  80  Wis. 
107,  49  N.  W.  30.  The  evidence  of  plaintiff  and  his  son  on 
this  point  is  not  negative  testimony.  They  were  looking  for 
a  car.  There  was  nothing  to  obstruct  their  view.  There  is 
no  claim  that  the  light  was  not  good.  They  could  have  seen 
the  car  if  it  had  been  in  sight.  They  did  not  see  it.  Accept- 
ing those  statements  as  true,  the  conclusion  logically  and 
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necessarily  follows  that  the  car  was  not  in  sight  while  they 
were  looking. 

If  we  were  to  accept  as  true  the  evidence  given  hy  defend- 
ants' witnesses  and  of  those  sworn  on  behalf  of  the  plaintiff  on 
direct  examination  in  reference  to  the  point  of  collision^  it 
would  be  difficult  to  say  that  the  case  presented  a  jury  ques- 
tion even  if  the  car  did  not  stop  at  the  crossing.  On  the 
basis  of  this  evidence,  the  street  car  would  have  had  to  move 
at  an  average  speed  of  about  seven  times  as  great  as  that  of 
the  auto  in  order  to  overtake  it.  It  is  hardly  credible  that  the 
car  could  have  slowed  up  for  the  turn  and  then  have  slowed 
down  almost  to  a  standstill  when  the  auto  was  hit  and  still 
have  acquired  the  necessary  speed  to  overtake  the  auto  while  it 
wag  going  from  fifteen  to  twenty-five  feet. 

The  only  thread  on  which  the  plaintiff's  case  hangs  is  the 
evidence  given  by  the  plaintiff's  son  on  rebuttal.  We  cannot 
say  that  it  is  incredible  that  the  car  running  at  an  excessive 
and  negligent  rate  of  speed  could  not  have  been  out  of  sight 
when  the  auto  turned  north  and  still  have  overtaken  the  auto 
while  it  was  traveling  sixty-two  feet^  provided  no  etop  was 
made  at  the  corner.  The  thread  is  a  pretty  slender  one,  so 
slender  that  if  the  judgment  of  the  civil  court  had  been  af- 
finned  we  probably  should  not  disturb  it.  Several  witnesses 
for  the  defendants,  as  well  as  the  plaintiff  himself,  contradict 
the  son,  and  the  latter  agreed  with  the  other  witnesses  when 
first  examined.  He  made  at  least  a  plausible  explanation  for 
the  change  made  in  his  evidence,  which  a  jury  might  accept. 
It  can  hardly  be  said  that  the  evidence  is  inherently  incred- 
ible, and,  unless  it  can  be,  the  jury  might  find  that  it  was 
true,  although  the  evidence  greatly  preponderated  the  other 
way.  Verdicts  have  been  upheld  in  a  number  of  cases  that 
were  about  as  contrary  to  the  clear  preponderance  of  the  evi- 
dence as  would  be  a  verdict  for  the  plaintiff  in  the  present 
case.    Hardy  v.  Milwaukee  St  R.  Co.  89  Wis.  183,  61  N.  W. 
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771 ;  Boding  v.  Milwaukee  E.  R.  &  L.  Co.  105  Wis.  480,  81 
K  W.  861 ;  Collins  v.  JanesviUe,  117  Wis.  415,  94  N.  W. 
309 ;  Suckow  v.  Stale,  122  Wis.  156,  99  N.  W.  440 ;  Cham- 
pme  V.  La  Crosse  City  R.  Co.  121  Wis.  554,  99  N.  W.  834; 
Baermann  v.  Chicago  <&  M.  E.  B.  Co.  168  Wis.  235,  140 
N.  W.  1119. 

By  the  Court. — Order  affirmed. 


City  of  Milwaukee,  Appellant,  vs.  Industblax  Commis- 
sion and  another.  Respondents. 

February  IB— March  2, 1915. 

Workmen^ 9  compensation:  Findings  of  fact,  tohen  conclusive:  Injury 
to  school  principal:  Service  incidental  to  employment:  Death 
^^proximately  caused  by  accident:**  Notice  of  injury. 

1.  In  the  absence  of  fraud,  findings  of  fact  by  the  industrial  commis- 

sion are  conclusive  If  supported,  either  directly  or  by  fair  in- 
ference, by  the  evidence  in  any  reasonable  view  of  it 

2.  The  principal  of  a  public  school  whose  duty  it  was  to  select  a  bas- 

ketball team  and  who,  while  supervising  for  that  purpose  some 
test  exercises  on  the  school  grounds  during  school  hours,  was 
struck  and  injured  by  a  basketball,  was  "performing  services 
growing  out  of  and  incidental  to  his  employment/'  within  the 
meaning  of  sec.  2394 — 4,  Stats.  1911,  even  if  rules  of  the  school 
board  required  such  exercises  to  be  held  at  recess. 

3.  Although  such  principal  was  suffering  from  an  advanced  stage  of 

arterial  sclerosis  at  the  time  he  was  so  injured,  a  finding  that  the 
blow  from  the  basketball,  which  ruptured  a  blood  vessel  in  his 
head,  proximately  caused  his  death,  is  held  not  to  be  without 
support  in  the  evidence. 

4.  Proximate  cause,  as  applied  to  negligence  law,  has  by  definition 

Included  within  it  the  element  of  reasonable  anticipation;  but 
the  right  to  recover  under  the  Workmen's  Compensation  Act  Is 
'  not  dependent  on  a  question  of  negligence,  and  an  injury  is 
"proximately  caused  by  accident"  within  the  meaning  of  sec. 
2394 — 4,  Stats.  1911,  If  it  can  be  traced  by  physical  causation  not 
too  remote  in  time  or  place  to  the  accident.  Irrespective  of  any 
element  of  reasonable  anticipation. 
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5.  A  finding  in  this  case  that,  although  no  notice  of  injury  was  given 
to  appellant  city  as  required  by  sec  2394 — 11»  Stats.,  there  was 
no  intent  to  mislead  the  city  and  it  was  not  in  Xact  misled,  is 
held  to  be  supported  by  the  evidence. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Action  to  test  the  validity  of  an  award  under  the  Work- 
men's Compensation  Act.    The  Indtistrial  Commission  found : 

"That  on  the  29th  day  of  May,  1912,  Julius  Torney  and  the 
respondent  city  were  hoth  subject  to  the  provisions  of  chap- 
ter 50,  Laws  of  Wisconsin,  1911 ;  that  on  said  29th  day  of 
May,  1912,  and  for  a  year  and  more  prior  thereto,  the  said 
Julius  Torney  had  been  in  the  employ  of  the  respondent  as 
principal  of  its  Fifth  Street  public  school ;  that  his  salary  was 
$175  per  month,  and  his  annual  earnings  were  in  excess  of 
$750  per  annum,  upon  which  the  maximum  disability  com- 
pensation and  benefits  may  be  based ;  that  on  said  date,  while 
engaged  in  performing  services  for  the  respondent  growing 
out  of  and  incidental  to  his  employment,  he  sustained  an  acci- 
dent resulting  in  his  personal  injury,  from  the  effects  of  which 
he  was  totally  disabled  and  from  which  he  died  on  the  27th 
day  of  December,  1912;  that  such  injury  and  his  subsequent 
death  were  proximately  caused  by  the  accident  and  were  not 
the  result  of  wilful  misconduct ;  that  no  written  notice  of  the 
time  and  place  of  the  accident  was  given  to  the  respondent; 
that  the  failure  to  give  such  notice  was  not  intended  by  those 
required  to  give  the  same  to  mislead  the  respondent,  and  in 
fact  did  not  mislead  the  said  city ;  that  the  applicant  was  the 
wife  of  said  Julius  Torney  and  was  living  with  him  as  such 
at  the  time  of  the  accident  and  to  and  including  the  time  of  his 
death;  that  respondent  is  liable  for  compensation  and  death 
benefit  to  the  full  sum  of  $3,000 ;  that  following  the  injury 
the  respondent  paid  $1,495.69  to  Julius  Torney  and  the  ap- 
plicant; that  $201.44  of  this  amount  represents  wages  earned 
by  Torney  prior  to  the  date  of  his  injury,  and  $68  represents 
the  amount  deducted  from  his  wages  prior  to  that  date  and 
paid  into  the  teachers'  retirement  fund  of  respondent  city; 
that  the  balance  of  $1,226.25  represents  the  amount  which 
Torney  would  have  earned  from  the  date  of  his  injury  to  that 
of  his  death,  provided  he  had  been  teaching,  and  including 
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also  $14  deducted  by  respondent  and  paid  into  its  teachers' 
retirement  fund  during  such  period;  that  this  $1,226.25 
should  be  applied  by  applicant  in  partial  discharge  of  re- 
spondent's liability  above,  and  does  discharge  it  for  the  period 
of  two  years  and  twenty-seven  weeks  from  the  date  of  the  in- 
jury or  until  December  4,  1914 ;  that,  except  as  otherwise  or- 
dered, the  further  liability  of  $1,773.75  would  be  payable  by 
respondent  to  applicant  at  the  rate  of  $9.37  per  week,  com- 
mencing December  4,  1914;  that  the  interest  of  all  parties 
will  be  best  conserved  by  a  lump  sum  payment  of  such  balance 
at  its  true  present  worth,  computing  interest  at  the  rate  of 
three  per  cent,  per  annum,  and  that  the  true  present  worth 
thereof  at  this  date  is  $1,640.34." 

From  an  award  in  accordance  with  the  findings  the  city  of 
Milwaukee  appealed  to  the  circuit  court  for  Dane  county.  It 
sustained  the  award  of  the  Industrial  Commission,  and  from 
its  judgment  plaintiff  appealed  to  this  court. 

For  the  appellant  there  was  a  brief  by  Daniel  W.  Hoan, 
city  attorney,  and  E.  L.  Mclntyre,  assistant  city  attorney,  and 
a  reply  brief  signed  also  by  Irving  A,  Fish,  of  counsel,  and 
oral  argument  by  Mr,  Mclntyre  and  Mr,  Fish.  They  con- 
tended, inter  alia,  that  the  deceased  was  not  performing  serv- 
ices arising  out  of  and  incidental  to  his  employment  at  the  time 
of  his  alleged  injury.  Neumann  v.  Milwaukee  E.  R,  &  L.  Co. 
1  Bulletins  Ind.  Comm.  Wis.  92 ;  Priebe  v.  Hirsch,  155  Wis. 
181,  144  K  W.  287;  Whitehead  v.  Reader,  84  L.  T.  Rep. 
514,  3  Workm.  C.  C.  40 ;  Kerr  v.  William  Baird  &  Co.  48 
Scot.  L.  Rep.  646,  4  Butterworth's  Workm.  C.  C.  397 ;  Mc- 
Daid  V.  Steel,  48  Scot.  L.  Rep.  765,  4  Butterworth's  Workm. 
0.  0.  412;  Jenkinson  v.  Harrison,  Ainslie  <&  Co.  4  Butter- 
worth's  Workm.  C.  C.  194;  Lowe  v.  Pearson,  15  T.  L.  Rep. 
124,  1  Workm.  C.  C.  5.  The  accident  was  not  the  proximate 
cause  of  his  death.  Brown  v.  C,  M.  &  St.  P.  R.  Co.  54  Wis. 
350,  363,  11  N.  W.  356,  911 ;  McCarthy  v.  Travelers'  Ins. 
Co.  8  Biss.  362;  Huhhard  v.  Mut.  Ace.  Asso.  98  Fed.  930; 
Barry  v.  U.  S.  Mut.  Ace.  Asso.  23  Fed.  712;  U.  8.  Mut.  Ace. 
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Am.  V.  Barry,  131  TJ.  S.  100,  9  Sup.  Ct  755;  White  v. 
Standard  L.  £  A.  Ins.  Co.  95  Minn.  77,  103  X.  W.  735,  884; 
Nat  M.  Ace.  Asso.  v.  Shryock,  73  Fed.  776 ;  MilwavJcee  v. 
Miller,  154  Wis.  652,  660,  144  K  W.  188 ;  Broderick  v.  Lon- 
don C.  Councih  24  T.  L.  Rep.  822,  1  Butterworth's  Workm. 
C.  C.  219;  Dean  v.  L.  £  N.  W.  B.  Co.  3  Butterworth's 
Workm.  C.  C.  351 ;  Walker  v.  Lilleshall  C.  Co.  16  T.  L.  Rep. 
108,  2  Workm.  0.  0.  7. 

For  the  respondent  Industrial  Commission  there  was  a 
brief  by  the  Attorney  General  and  Winfield  W.  Gilman,  as- 
sistant attorney  general,  and  oral  argument  by  Mr.  Gilman. 
They  argued,  among  other  things,  that  deceased  was  perform- 
ing services  arising  out  of  and  incidental  to  his  employment 
Cobh  V.  Simon,  119  Wis.  597,  603,  604,  92  K  W.  276 ;  Daley 
r.  G.  £  N.  W.  B.  Co.  145  AVis.  249,  254,  255,  129  N.  W. 
10^2;  Beinke  v.  Bentley,  90  Wis.  457,  460,  63  K  W.  1055; 
Dawbam,  Workm.  Comp.  App.  (1910-12)  12-14;  Dawbam, 
Workm.  Comp.  App.  (1912-13)  13;  Harding  v.  Brynddu 
C.  Co.  [1911]  2  K.  B.  747,  4  Butterworth's  Workm.  C.  0. 
269;  Conway  v.  Pumpherston  Oil  Co.  48  Scot.  L.  Rep.  632, 
4  Butterworth's  Workm.  C.  0.  392 ;  Whitehead  v.  Beader, 
[1901]  2  K.  B.  48,  84  L.  T.  Rep.  514,  3  Workm.  C.  C.  40; 
Johnson  v.  Marshall,  Sons  £  Co.  94  L.  T.  828,  8  Workm.  C. 
C.  10;  Bumholl  v.  Nunnery  C.  Co.  80  L.  T.  42,  1  Workm.  C. 
C.  28;  McNicholas  v.  Dawson  £  Son,  [1899]  1  Q.  B.  773, 
68  L.  J.  Q.  B.  470,  80  L.  T.  317,  1  Workm.  C.  C.  80;  Beehs 
«.  Kynoch,  18  T.  L.  Rep.  34,  50  W.  R.  113,  4  Workm.  C.  C. 
14;  Bohertson  v.  Allan  Bros.  £  Co.  98  L.  T.  821,  1  Butter- 
worth's  Workm.  0.  0.  172 ;  Goslan  v.  James  Gillies  £  Co.  44 
Scot.  L.  Rep,  71,  14  Scot.  L.  T.  466;  Edmunds  v.  Steamship 
Peterston,  28  T.  L.  Rep.  18,  5  Butterworth's  Workm.  C.  C. 
157 ;  Joyce  v.  Wellingborough  I.  Co.  5  Butterworth's  Workm. 
C.  C.  126 ;  Wright  v.  Scott,  5  Butterworth's  Workm.  C.  C. 
431 ;  Mawdsley  v.  West  L,  C.  Co.  5  Butterworth's  Workm.  C. 
C.  80;  Watkins  v.  Guest,  106  L.  T.  818,  5  Butterworth's 
Vol.  160  —  16 
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Workm.  C.  C.  307.     The  accident  was  the  proximate  cause  of 
the  death.     Oliver  v.  La  Voile,  36  Wis.  592,  598 ;  Stewart  v. 
Eipon,  38  Wis.  5.84,  591 ;  Brown  v.  C,  M.  &  St.  P.  R.  Co. 
54  Wis.  342,  11  K  W.  356,  911;  McNamara  v.  ClintonmlU, 
62  Wis.  207,  211,  22  N.  W.  472 ;  Crouse  v.  0.  &  N.  W.  R.  Co. 
104  Wis.  473,  483,  80  K  W.  752 ;  Jones  v.  P.  S.  R.  Co. 
(K  J.)  92  Atl.  897;  Boyd,  Workm.  Comp.  §  463;  Dawbam, 
Employers'  L.  &  W.  Comp.  (4th  ed.)  107  et  seq.;  Ystradowen 
C.  Co.  V.  Griffiths,  100  L.  T.  269,  2  Butterworth's  Workm.  C. 
C.  357 ;  Knocker,  Dig.  of  Workm.  Comp.  Oas.  8-11 ;  Fenton 
V.  J.  Thorley  &  Co.  19  T.  L.  Rep.  684,  5  Worfan.  0.  C.  1; 
Hughes  v.  Clover,  C.  &  Co.  25  T.  L.  Rep.  760,  2  Butter- 
worth's  Workm.  C.  C.  15 ;  Clover,  C.  <&  Co.  v.  Hughes,  26  T. 
L.  Rep.  359,  3  Butterworth's  Workm.  0.  C.  275;  Ismay, 
Imrie  &  Co.  v.  Williamson,  42  Irish  L.  T.  213,  1  Butter- 
worth's  Workm.  C.  C.  232;  M'Innes  v.  Dunsmuir  &  J.  45 
Scot  L.  Rep.  804, 1  Butterworth's  Workm.  C.  C.  226 ;  Trod- 
den  V.  J.  McLennard  &  Sons,  4  Butterworth's  Workm.  C.  0. 
190;  25  Harv.  Law  Rev.  341,  342;  Willoughby  v.  G.  W.  R. 
Co.  117  L.  T.  Jour.  132,  6  Workm.  0.  C.  28;  Lloyd  v.  Sugg 
&  Co.  16  T.  L.  Rep.  65,  2  Workm.  C.  C.  5 ;  Dotzauer  v. 
Strand  Pal.   Hotel,   3   Butterworth's  Workm.   C.   0.   387; 
Doughton  v.  Hickman,  [1913]  Workm.  Comp.  &  Ins.  Rep. 
143,  6  Butterworth's  Workm.  C.  C.  77 ;  Lee  v.  Baird  <6  Co. 
45  Scot.  L.  Rep.  717,  1  Butterworth's  Workm.  C.  C.  34; 
Scales  v.  West  Norfolk  F.  M,  &  C.  Co.  [1913]  Workm,  Comp. 
&  Ins.  Rep.  143,  6  Butterworth's  Workm.  C.  C.  188 ;  GoUer 
V.  Caledonian  R.  Co.  40  Scot.  L.  Rep.  89,  10  Scot.  L.  T.  373 ; 
Dicprey  v.  Maryland  C.  Co,  (Mass.)  106  N.  E.  686;  Voorhees 
V.  Smith  S.  Co.  (N.  J.)  92  Atl.  280;  Freeman  v.  Mercantile 
M,  A.  Asso.  156  Mass.  351,  30  K  E.  1013,  17  L.  R.  A.  753, 
755;  Driskell  v.  U.  S.  H.  &  A.  Asso.  117  Mo.  App.  363,  93 
S.  W.  880 ;  Hooper  v.  Strand  L.  &  A.  Ins.  Co.  166  Mo.  App. 
209,  148  S.  W.  116,  117;  Atkinson  v.  C.  &  N.  W.  R.  Co.  119 
Wis.  176,  180,  96  IST.  W.  529 ;  Schwind  v.  C,  M.  <£  St.  P.  R. 
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Co.  140  Wis.  1,  5, 121  K  W.  639 ;  Hayes  v.  M.  C.  R.  Co.  Ill 
U.  S.  228,  241,  4  Sup.  Ct.  369 ;  Meyer  v.  Milwaukee  E.  B.  & 
L  Co.  116  Wis.  336,  340,  341,  93  N.  W.  6 ;  Morey  v.  Lake 
Superior  T.  &  T.  Co.  125  Wis.  148,.  156,  103  K  W.  271; 
Coolidge  v.  Hallaxier,  126  Wis.  244,  250,  105  K  W.  568; 
mnchel  V.  Goodyear,  126  Wis.  271,  276,  277,  105  N.  W. 
824;  Deisenrieter  v.  Kraus-Merkel  M.  Co.  97  Wis.  279,  288, 
72  N.  W.  736 ;  Dunham  v.  Clare.  [1902]  2  K.  B.  292,  66  L. 
T.  761,  4  Workm.  C.  C.  102, 104. 

For  the  respondent  Tomey  there  was  a  brief  by  Lemcheck, 
Robinson,  Fairchild  <£  Boesel,  attorneys,  and  Harold  Metcalf, 
of  counsel,  and  oral  argument  by  Oeorge  H.  Metcalf. 

YiNjE,  J.  In  this  case  the  court  is  asked  to  set  aside  three 
findings  of  fact  made  by  the  Industrial  Commission  and  con- 
firmed by  the  circuit  court  upon  appeal.     These  findings  are 

(1)  that  deceased  at  the  time  of  the  accident  was  performing 
a  service  growing  out  of  and  incidental  to  his  employment; 

(2)  that  the  injury  received  at  the  time  of  the  accident  proxi- 
mately caused  his  death;  and  (3)  that  the  city  was  not  mis- 
led by  a  failure  to  give  notice  of  the  injury. 

As  a  preliminary  to  a  determination  of  each  one  of  the 
questions  raised  it  is  proper  to  again  call  attention  to  the  fact 
that,  in  the  absence  of  fraud,  the  findings  of  fact  made  by  the 
Industrial  Commission  are  conclusive,  and  its  order  or  award 
can  be  set  aside  only  upon  the  ground  (1)  that  it  acted  with- 
out or  in  excess  of  its  powers,  (2)  that  it  was  procured  by 
fraud,  or  (3)  that  its  findings  of  fact  do  not  support  the  order 
or  award.  In  the  present  case  the  last  two  grounds  are  not 
relied  upon.  But  it  is  claimed  the  Commission  acted  without 
or  in  excess  .of  its  powers  by  making  findings  having  no  sup- 
port in  the  evidence.  If  this  be  so,  then  there  is  an  infirmity 
in  the  award  that  can  be  succossfully  reached  and  remedied 
upon  appeal.  International  H.  Co.  v.  Industrial  Comm.  157 
Wis.  167,  147  N.  W.  53.     But  it  should  be  borne  in  mind 
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that  if  in  any  reasonable  view  of  the  evidence  it  wiU  support 
either  directly  or  by  fair  inference  the  findings  made  by  the 
Commission,  then  such  findings  are  conclusive  upon  the  court 
Borgnis  v.  Falk  Co.  147  Wis.  327,  133  N.  W.  209 ;  Milwaur 
kee  Western  P.  Co.  v.  Industrial  Gomm.  159  Wis.  635,  150 
N.  W.  998;  Oldenberg  v.  Industrial  Comm.  159  Wis.  333, 
150  N.  W.  444;  Milwaukee  C.  &  0.  Co,  v.  Industrial  Comm., 
post,  p.  247,  151  N.  W.  245.  It  was  not  the  scheme  of  the  act 
to  make  the  court  a  reviewer  of  facts.  Its  ofiice  is  to  relieve 
against  fraud,  to  keep  the  Commission  within  its  jurisdic- 
tional bounds,  and  to  correct  an  award  not  supported  by  the 
facts  found.  A  clearer  conception  on  the  part  of  attorneys  of 
the  limited  power  of  the  court  over  awards  and  of  the  conclu- 
siveness of  the  facts  found  by  the  Commission  would,  we 
think,  result  in  fewer  appeals. 

As  bearing  upon  the  first  fact  found  by  the  Commission, 
there  was  evidence  showing  that  field  meets  were  held  every 
year  by  the  direction  of  the  school  board.  It  became  the  duty 
of  the  deceased,  as  principal,  to  select  a  basketball  team  to 
represent  his  school  at  the  meet.  For  the  purpose  of  doing 
so,  on  May  27,  1912,  he  supervised  some  test  exercises  on  the 
school  grounds  during  school  hours,  and  while  so  engaged  was 
struck  by  the  basketball  and  sustained  injuries  from  which 
he  died  December  27,  1912,  as  found  by  the  Commission. 
It  is  claimed  by  the  city  that  such  exercises  should,  under  the 
rules  of  the  school  board,  have  been  held  at  recess  and  not 
during  school  hours.  There  is  nothing  in  the  evidence  to  sus- 
tain such  claim,  whether  the  "course  of  study"  used  before 
the  Commission  be  regarded  in  evidence  or  not.- 

But  even  if  the  rules  of  the  school  board  required  the  test 
exercises  to  be  held  at  recess,  a  principal  of  a  school  charged 
with  the  duty  of  holding  them  would  still  be  performing  a 
service  growing  out  of  and  incidental  to  his  employment  if  he 
varied  as  to  the  specified  time  of  holding  them.  The  evi- 
dence not  only  supports  the  finding  that  the  deceased  was  per- 
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forming  services  growing  out  of  and  incidental  to  his  employ- 
ment at  the  time  he  was  injured,  but  excludes  every  other 
reasonable  inference. 

The  finding  that  the  injury  received  at  the  time  of  the  ac- 
cident proximately  caused  his  death  does  not  rest  upon  such 
clear  and  uncontradicted  testimony.  The  deceased  was  un- 
doubtedly suffering  from  an  advanced  stage  of  arterial  sclero- 
sis at  the  time  he  was  injured.  Had  he  not  been  so  suffer- 
ing, the  blow  he  received  would  in  all  probability  have  caused 
no  serious  injury.  As  it  was,  the  blow  ruptured  one  of  the 
blood  vessels  in  his  head.  What  follows  is  thus  described  by 
the  Commission  in  its  opinion : 

"He  turned  pale,  put  his  hands  to  his  head,  walked  into  the 
school  house,  had  a  vomiting  spell,  -a  swollen  ridge  appeared 
on  the  side  of  his  head  where  he  had  been  struck,  and  soon 
thereafter  he  lapsed  into  unconsciousness.  An  ambulance 
was  called  and  he  was  removed  to  his  house.  He  did  not  re- 
gain consciousness  until  the  next  morning.  From  that  time 
until  his  death  on  December  27th,  following,  he  had  vomiting 
spells  each  day.  His  memory  was  poor  and  he  seemed  to  be 
in  a  dazed  condition,  and  he  recognized  his  wife  with  diffi- 
culty ;  in  fact  he  never  recovered  from  the  results  of  the  rup- 
tured blood  vessel  brought  on  by  the  blow  of  the  basketball  and 
he  died  from  the  effects  of  it;  that,  except  for  the  injury, 
states  the  attending  physician,  he  would  probably  have  lived 
three  or  four  years." 

There  was  evidence  to  sustain  such  statements,  and  hence  it 
is  deemed  the  finding  of  the  Commission  has  a  sufficient  basis 
to  rest  upon.  The  evidence  tending  to  rebut  it  rests  almost 
wholly  upon  the  improbability  that  the  blow  from  a  basket- 
ball could  produce  such  serious  results.  It  seems  to  be  quite 
satisfactorily  shown  that  in  the  instant  case,  at  least,  it  did. 

An  elaborate  and  interesting  argument  was  made  to  the  ef- 
fect that  the  result  which  followed  in  this  case  was  not  one 
that  could  have  been  reasonably  anticipated  and  hence  the 
death  was  not  proximately  caused  by  the  injury.     It  is  argued 
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that  there  can  be  no  proximate  causation  without  the  element 
of  reasonable  anticipation  of  the  same  or  some  result  similar 
to  that  which  actually  follows.     It  is  a  sufficient  answer  to 
this  argument  to  say  that  the  right  to  recover  under  the  Work- 
men's Compensation  Act  is  not  dependent  upon  a  question  of 
negligence  or  upon  the  concomitant  conceptions  of  negligence 
under  the  common  law.     Proximate  cause  as  applied  to  n^- 
ligence  law  has,  by  definition,  included  within  it  the  element 
of  reasonable  anticipation.     Such  element  is  a  characteristic 
of  negligence,  not  of  physical  causation.     As  long  as  it  was 
necessary  to  a  recovery  to  have  a  negligent  act  stand  as  the 
cause  of  an  injury,  it  did  no  harm  to  characterize  causation  in 
part  at  least  in  terms  of  negligence.     But  when,  as  under  the 
Compensation  Act,  no  act  of  negligence  is  required  in  order  to 
recover,  the  element  of  negligence,  namely,  reasonable  antici- 
pation, contained  in  the  term  "proximate  cause,"  must  be 
eliminated  therefrom;  and  the  phrase  "where  the  injury  is 
proximately  caused  by  accident,"  used  in  the  statute,  must  be 
held  to  mean  caused  in  a  physical  sense,  by  a  chain  of  causa- 
tion which  both  as  to  time,  place,  and  effect  is  so  closely  re- 
lated to  the  accident  that  the  injury  can  be  said  to  be  proxi- 
mately caused  thereby.     To  incorporate  into  the  phrase  "prox- 
imately caused  by  accident"  all  the  conceptions  of  proximate 
cause  in  the  law  of  negligence  would  be  to  lug  in  at  one  door 
what  the  legislature  industriously  put  out  at  another.     Proxi- 
mate cause,  under  the  law  of  negligence,  always  has  to  be 
traced  back  to  the  conduct  of  a  responsible  human  agency; 
under  the  Compensation  Act  the  words  "proximately  caused 
by  accident"  in  terms  relate  to  a  physical  fact  only,  namely, 
an  accident.     Hence  if  the  injury  or  death  can  be  traced  by 
physical  causation  not  too  remote  in  time  or  place  to  the  acci- 
dent, then  such  injury  or  death  was  proximately  caused  by 
the  accident,  irrespective  of  any  element  of  reasonable  antici- 
pation.    The  term  "proximately"  was  no  doubt  used  to  ex- 
clude physical  causes  so  remote  in  time  or  place,  or  both,  as  to 


2]  JANUARY  TERM,  1915.  247 

Milwaukee  Coke  ft  Gas  Co.  t.  Industrial  Commission,  160  Wis.  247. 

make  them  of  doubtful  value  in  tracing  the  relation  between 
cause  and  effect. 

Sec.  2394 — 11,  Stats.,  requires  the  giving  of  a  notice  of  inr 
jury  within  thirty  days  after  it  is  claimed  to  have  been  sus- 
tained. But  it  is  provided  that  a  failure  to  give  such  notice 
shall  not  bar  a  recovery  when  the  Industrial  Commission 
shall  find  there  was  no  intent  to  mislead  the  employer  and  he 
was  in  fact  not  misled.  The  Commission  found  so  in  this 
case.  It  is  admitted  by  the  city  that  there  was  no  intent  to 
mislead  it,  and  it  does  not  appear  that  it  was  in  fact  misled 
by  the  failure  to  give  notice.  All  the  facts,  both  relative  to 
how  the  accident  occurred  and  what  took  place  thereafter, 
were  brought  out  as  completely,  we  believe  from  the  evidence, 
as  they  would  have  been  had  notice  been  given* 

By  the  Court, — Judgment  affirmed. 


Milwaukee  Coke  &  Gas  Company,  Appellant,  vs.  Indus- 
TKiAL  Commission  and  another,  Eespondents. 

February  12— March  2, 1915. 

'Workmen'' s  compensation:  Hazard  incident  to  employment:  Cause  of 
death:  Indemnity  for  temporary  disability:  Payment:  Release  of 
other  claims:  Consideration:  Separate  claim  for  subsequent 
death:  Findings  of  fact,  when  conclusive. 

1.  Where  the  engineer  of  a  switch  engine,  upon  being  relieved,  re- 

mained in  the  cab  of  the  engine  as  it  moved  backward  toward 
the  office  and,  while  standing  on  a  metal  apron  between  the  en- 
gine and  tender,  fell  because  such  apron  was  smooth  and  slip- 
pery, his  fall  was  the  result  of  a  hazard  incident  to  his  employ- 
ment and  was  an  industrial  accident  for  which  indemnity  might 
be  recovered  under  the  Workmen's  Compensation  Act. 

2.  A  finding  by  the  industrial  commission  that  the  death  of  the  en- 

gineer was  proximately  caused  by  such  fall  is  held  not  to  be  un- 
supported by  evidence,  although  the  death  occurred  about  nine 
months  after  the  accident 


248         SUPREME  COURT  OF  WISCONSIN.     [Mae. 

Milwaukee  Coke  &  Gas  Co.  v.  Industrial  Commission,  160  Wis.  247. 


3.  Mere  payment  of  the  amount  allowed  by  the  law  as  indemnity  for 

an  accidental  injury,  where  there  is  no  controversy  or  dispute 
as  to  the  liability  of  the  employer  therefor,  is  nothing  more  than 
the  discharge  of  a  debt  and  is  no  consideration  for  the  release  of 
any  other  claim. 

4.  When  an  employee  with  dependents  is  injured  by  accident  and 

temporarily  disabled  for  a  period  exceeding  a  week  and  subs<^ 
quently  dies  as  the  result  of  his  injuries,  there  are,  under  the 
Workmen's  Compensation  Act,  two  distinct  claims  for  indem- 
nity: one  by  the  employee  himself  for  his  temporary  disable- 
ment, and  the  other  by  the  dependents  for  the  death,  neither  of 
which  claims  can  be  discharged  by  the  owner  of  the  other. 

5.  If  there  is  any  substantial,  credible  evidence  supporting  the  find- 

ings of  fact  of  the  industrial  commission,  the  courts  cannot  in- 
terfere. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Action  to  set  aside  an  award  of  the  Industrial  Commission 
requiring  the  appellant  company  to  pay  to  Pauline  Dixoii 
$3,000  on  account  of  the  death  of  her  husband,  Thomas  Dixon, 
caused  by  accident  while  in  the  employ  of  the  appellant  com- 
pany. The  circuit  court  affirmed  the  award,  and  the  plaintiff 
company  appeals. 

The  facts  are  that  Dixon,  on  March  23,  1912,  was  working 
for  the  plaintiff  in  its  yards  at  Milwaukee  as  an  engineer  on  a 
switch  engine.  He  was  working  on  the  night  shift  and  was 
relieved  at  about  7  o'clock  a.  m.  by  another  engineer.  He  re- 
mained in  the  cab  of  the  engine  while  the  same  was  moving 
backward  towards  the  office,  and  was  standing  on  a  sort  of  an 
apron  of  metal  between  the  engine  and  the  tender.  This 
apron  was  smooth  and  was  not  rigid,  but  moved  as  the  engine 
passed  over  the  rails.  While  so  standing  Dixon  fell  and  for 
a  time  after  the  fall  was  unconscious.  He  was  removed  to  the 
office  and  afterwards  to  his  home,  where  he  had  two  spasms  or 
convulsions.  Physicians  were  called  who  diagnosed  the  case 
as  one  of  concussion  of  the  brain.  After  ten  days  he  had  re- 
covered sufficiently  to  go  back  to  work,  and  he  continued  until 
June  30th,  when  he  ceased  to  work  for  the  plaintiff  company. 
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After  this  he  was  idle  for  a  month  and  then  obtained  work  for 
another  company.  In  October  while  walking  along  the  street 
he  became  ill  and  relapsed  into  partial  unconsciousness,  but 
soon  recovered.  In  November  he  suffered  from  two  attacks 
which  resulted  in  convulsions.  December  15th  he  and  his 
wife  went  to  consult  Dr.  Witte,  and  while  in  the  doctor's  of- 
fice he  had  a  convulsion  which  was  succeeded  by  others  and  he 
died  in  about  two  hours.  An  autopsy  disclosed  the  fact  that 
the  deceased  had  chronic  Bright's  disease,  that  there  was  a  cyst 
over  the  motor  area  of  the  brain  about  one  centimeter  in  di- 
ameter, and  that  the  immediate  cause  of  death  was  a  hemor- 
rhage of  the  brain.  There  was  considerable  testimony  to  the 
efiFect  that  Dixon  had  never  had  convulsions  of  any  kind  prior 
to  the  day  of  the  fall  in  the  switch  engine.  The  appellant 
company  claimed  that  there  was  no  competent  evidence  to  sup- 
port the  finding  that  Dixon's  death  was  the  proximate  result 
of  the  fall,  that  the  Commission's  findings  to  that  effect  were 
based  on  mere  conjecture,  that  the  evidence  in  fact  demon- 
strated that  his  fall  was  caused  by  a  convulsive  seizure  result- 
ing from  some  disease,  and  that  in  any  event  Dixon's  death 
was  not  the  result  of  an  accident  within  the  meaning  of  the 
Workmen's  Compensation  Act.  The  Commission  found  in 
effect  that  Dixon  accidentally  fell  and  suffered  a  concussion  of 
the  brain  by  hitting  his  head  against  a  metal  pipe,  and  that 
the  convulsions  proximately  resulted  therefrom  and  caused  the 
hemorrhage  which  was  the  immediate  cause  of  death. 

It  further  appeared  that  when  Dixon  returned  to  work  he 
was  paid  $1.56  for  his  temporary  disability  and  gave  a  re- 
ceipt in  which  he  released  the  company  from  all  claims  which 
he  had  under  the  Workmen's  Compensation  Act  for  the  in- 
juries sustained  by  him  on  the  23d  of  March.  A  copy  of  this 
release  was  filed  with  the  Industrial  Commission  and  ap- 
proved. He  had  lost  eight  days'  time,  and  the  sum  which  he 
received  was  the  exact  amount  to  which  he  was  entitled  under 
sub.  2  of  sec  2394 — 9,  Stats.,  for  the  one  day  more  than  a 
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week  which  he  had  lost.  The  Commission  did  not  consider 
that  this  release  in  any  way  affected  the  widow's  claim. 

Edw.  0.  Wilmer,  for  the  appellant. 

For  the  respondent  Industrial  Commission  there  was  a 
brief  by  the  Attorney  General  and  Winfield  W.  Oilman,  as- 
sistant attorney  general,  and  oral  argument  by  Mr,  Oilman. 
They  argued,  among  other  things,  that  there  was  sufficient 
evidence  to  justify  the  Commission  in  inferring  that  the  in- 
jury was  caused  by  an  accidental  fall,  a  slipping  on  the  apron 
of  the  engine.  Even  if  the  fall  was  caused  by  an  epileptic  fit 
or  a  convulsion,  the  Commission  would  have  been  justified  in 
finding  that  it  was  accidental.  Harper,  Workm.  Comp. 
§§  22-30;  Dawbarn,  Employers'  L.  &  W.  Comp.  99,  100; 
^Yillces  V.  Dowell  <&  Co.  74  L.  J.  K  B.  572,  573,  574 ;  Trodden 
v.  t7.  McLennard  &  Sons,  4  Butterworth's  Workm.  C.  C.  190 ; 
^Yinspewr  v.  Ace,  Ins.  Co.  L.  R.  6  Q.  B.  D.  42,  44,  45 ;  Law- 
rence V.  Ace.  Ins.  Co.  7  Q.  B.  D.  216;  Reynolds  -o.  Ace.  Ins. 
Co.  22  L.  T.  Kep.  820 ;  Meyer  v.  Fidelity  <&  C.  Co.  96  Iowa, 
378,  65  N.  W.  328,  59  Am.  St.  Rep.  374;  Manufacturers  A, 
I.  Co.  V.  Dorgan,  58  Fed.  945. 

For  the  respondent  Dixon  there  was  a  brief  by  William  L, 
Tibhs,  attorney,  and  Horace  B.  Walmsley,  of  counsel,  and 
oral  argument  by  Mr,  Tibbs. 

WiNSLow^  C.  J.     In  this  case  it  is  held :  , 

1.  If  the  deceased  fell  because  the  apron  was  smooth  and 
unsteady,  then  his  fall  was  clearly  the  result  of  a  hazard  inci- 
dent to  his  employment  and  was  an  industrial  accident  for 
which  indemnity  may  be  recovered  under  the  provisions  of  the 
Workmen's  Compensation  Act.  Hoenig  v.  Industrial  Comm. 
159  Wis.  646,  150  K  W.  996. 

2.  The  payment  of  $1.56  to  the  deceased  for  the  one  day's 
work  lost  by  reason  of  his  disability  and  the  execution  by  him 
of  a  release  by  which  he  released  the  company  from  all  clainis 
"which  I  may  have"  under  the  Compensation  Act  does  not  af- 
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« 

feet  the  claim  of  the  widow  for  two  reasons:  first,  because 
there  was  apparently  no  controversy  or  dispute  as  to  the  lia- 
bility of  the  company  for  one  day's  disability,  hence  the  mere 
payment  of  the  amount  allowed  by  the  law  as  indemnity  for 
that  day  amounted  to  nothing  more  than  the  discharge  of  a 
debt  and  there  was  no  consideration  paid  by  the  company  for 
the  release  of  any  other  claim ;  second,  because,  when  an  em- 
ployee with  dependents  is  injured  by  accident  and  tempo- 
rarily disabled  for  a  period  exceeding  a  week  and  subsequently 
dies  as  the  result  of  his  injuries,  the  Workmen's  Compensa- 
tion Act  undoubtedly  contemplates  the  existence  of  two  dis- 
tinct claims  for  indemnity :  one  by  the  employee  himself,  for 
his  temporary  disablement,  and  one  by  the  dependents  for  the 
death,  neither  of  which  claims  can  be  discharged  by  the  owner 
of  the  other  claim.  This  clearly  appears  from  the  provisions 
of  par.  (a)  and  (b)  of  sub.  (3)  of  sec.  2394 — 9,  Stats.,  which, 
in  fixing  the  amount  to  be  paid  to  dependents,  provide  for  the 
deduction  of  the  disability  indemnity  already  paid  or  due  to 
the  employee  at  the  time  of  his  death ;  also  from  sub.  6  of 
sec.  2394 — 10,  Stats.,  which  provides  that  no  dependent  shall, 
during  the  lifetime  of  the  employee,  be  a  party  in  interest  to 
a  proceeding  by  such  employee  for  compensation  nor  to  the 
compromise  thereof  by  the  employee.  All  this  is  in  strict 
analogy  with  the  law  relating  to  injuries  and  death  caused  by 
negligence  in  cases  not  within  the  provisions  of  the  Work- 
men's Compensation  Act.  Brown  v.  C,  &  N.  W,  R.  Co.  102 
Wis.  137,  77  N.  W.  748,  78  N.  W.  771 ;  Nemecek  v.  Filer  £ 
S,  Co.  126  Wis.  71, 105  N.  W.  225. 

3.  There  is  evidence  in  the  case  which  supports  the  findings 
of  fact  made  by  the  Commission,  hence  it  cannot  be  said  that 
the  hoard  acted  without  or  in  excess  of  its  powers,  even  though 
this  court,  if  trying  the  fact,  might  reach  a  different  conclu- 
sion. If  there  is  any  substantial,  credible  evidence  support- 
ing the  findings  of  the  Commission,  the  courts  cannot  inter- 
fere.   Borgnis  v.  Folk  Co.  147  Wis.  327,  133  N.  W.  209; 
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Milwaukee  Western  F.  Co.  v.  Industrial  Comm,  159  Wis. 
635,  150  N.  W.  998 ;  Milwaukee  v.  Industrial  Comm.,  ante, 
p.  238, 151  N.  W.  247. 

It  is  not  to  be  assumed  from  the  brevity  with  which  the  last 
proposition  is  stated  that  the  facts  in  evidence  which  support 
the  appellant's  contentions  have  not  been  carefully  examined. 
It  is  not  improper  to  say  that  if  we  were  the  judges  of  the 
facts  we  should  reach  a  different  conclusion  from  that  reached 
by  the  Commission;  but  we  do  not  judge  the  facts ;  we  must 
affi^^m  unless  we  can  say  that  there  was  no  substantial,  credible 
evidence  in  support  of  the  Commission's  findings,  and  this  we 
cannot  say. 

By  the  Court. — Judgment  affirmed. 


Foster,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

February  12 — March  2, 1915. 

Criminal  law  and  practice:  Plea  of  guilty  J>y  person  committed  for 
trial:  Jurisdiction:  Sentence:  Modification:  Discretion. 

1.  At  his  own  request,  though  not  in  writing,  an  accused  person  who 

had  been  committed  for  trial  at  the  next  term  of  the  circuii 
court,  appeared  before  the  court  with  counsel,  was  arraigned, 
and  pleaded  guilty.  Afterwards,  without  objection,  evidence 
was  taken  to  enable  the  court  to  determine  the  proper  judgment 
and  sentence  was  pronounced.  Held,  that  the  court  had  full 
Jurisdiction  of  the  matter  and  there  was  no  irregularity. 

2.  After  pleading  guilty  as  above  stated  and  being  sentenced  to  im- 

prisonment, the  accused,  upon  an  affidavit  that  he  had  been  in- 
duced to  plead  guilty  by  a  promise  which  he  supposed  came  from 
the  district  attorney  that  he  would  be  punished  by  fine  only,  and 
that  he  was  innocent  of  the  oCtense,  applied  to  have  the  Judgment 
changed  to  a  fine,  or  for  a  new  trial.  The  district  Attorney  de- 
posed that  he  had  made  no  promise  directly  or  indirectly  and 
that  the  plea  of  guilty  was  wholly  voluntary.  Held,  that  there 
was  no  abuse  of  discretion  in  denying  the  application. 
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Ebbob  to  review  a  judgment  of  the  circuit  court  for  Clark 
county:  Jaaies  O'Xeill,  Circuit  Judge.     Affirmed. 

The  judgment  was  rendered  against  plaintiff  in  error  on 
his  plea  of  guilty  of  having  committed  a  statutory  offense 
under  the  law  for  the  restraint  and  prevention  of  gambling. 

Plaintiff  in  error,  Mr.  Foster,  was  duly  charged  with  hav- 
ing committed  the  offense  mentioned,  June  26,  1913.  He 
duly  waived  any  preliminary  examination  and  was  committed 
for  trial  before  the  circuit  court.  Thereafter  the  prosecuting 
attorney  of  Clark  county,  where  the  offense  was  alleged  to 
have  been  committed,  filed  an  appropriate  information.  The 
accused  was  then  upon  his  own  request  arraigned  before  the 
circuit  court  for  such  county,  the  district  attorney  appearing 
for  the  state  and  competent  counsel  appearing  for  the  defense. 
A  plea  of  guilty  was  entered.  Later  the  matter  was  brought 
up  for  entry  of  judgment  at  which  time  the  accused  was  rep- 
resented by  other  counsel.  Some  evidence  was  taken  to  en- 
able the  court  to  determine  the  proper  judgment.  No  objec- 
tion was  made  thereto.  Sentence  was  then,  in  due  form,  en- 
tered, that  the  accused  should  be  punished  by  confinement  in 
the  county  jail  of  Clark  county  for  six  months  from  and  after 
June  28,  1913.  On  July  28th  thereafter  the  accused  was 
again  before  the  court  represented  by  counsel.  He  then  filed 
an  affidavit  to  the  effect  that  he  was  induced  to  enter  a  plea  of 
guilty  by  a  promise,  which  he  supposed  came  from  the  dis- 
trict attorney,  that  he  would  be  punished  by  fine  only,  and 
that  be  was  innocent  of  the  offense  charged  against  him.  On 
such  affidavit  application  was  made  for  an  order  modifying 
the  judgment  so  as  to  permit  the  accused  to  go  free  upon  pay- 
ment of  a  fine,  or  setting  the  conviction  aside  and  granting  a 
new  trial.  The  district  attornev  filed  a  counter  affidavit  to 
the  effect  that  he  did  not,  directly  or  indirectly,  make  any 
promise  to  the  accused  for  the  purpose  of  inducing  him  to  en- 
ter a  plea  of  guilty,  nor  make  any  promise  whatever,  and  that 
such  plea  was  a  wholly  voluntary  act. 

The  court  denied  the  application. 
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The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  Leslie  A.  Oilmore  and  JB.  J.  MacBridej  and  for  the 
defendant  in  error  on  that  of  the  Attorney  Oeneral  and 
J.  E.  Messerschmidt,  assistant  attorney  general 

Marshall,  J.  There  was  not  even  an  irregularity  in  the 
action  of  the  court,  with  the  accused  before  it  at  his  own  re- 
quest, and  represented  by  counsel,  accepting  his  plea  of  guilty 
upon  his  being  in  due  form  arraigned  on  the  charge  made 
against  him.  The  fact  that  he  had  been  committed  for  trial, 
in  form,  at  the  next  term  of  the  circuit  court,  instead  of  before 
the  circuit  court  made  no  difference.  Upon  his  appearing  at 
his  own  request  and  having  the  advice  of  counsel,  the  court 
had  possession  of  the  whole  matter. 

It  seems  that  the  application  for  a  change  of  the  judgment 
or  for  a  new  trial  was  in  the  nature  of  a  plea  for  favor  rather 
than  the  demand  of  a  right.  Notwithstanding  the  general 
statement  in  the  affidavit  of  the  accused  that  he  was  not  guilty 
of  the  offense  charged,  the  primary  request  for  a  mere  change 
of  the  judgment  involved  a  confession  of  guilt.  In  face  of 
the  affidavit  of  the  district  attorney  that  the  plea  of  guilty  was 
wholly  voluntary,  there  is  no  basis  for  a  decision  that  the  court 
abused  its  discretion. 

By  the  Court. — The  judgment  is  affirmed. 
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KosoAK,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

February  It^-MarcK  23,  1915. 

Orimkua  lau>:  Explosives:  Intent  to  destroy  property:  Knowledge  of 
intended  use  by  others:  Statute  construed:  Separating  offenses: 
Essentials:  Instructions  to  jury:  Instigation  of  crime  by  detec- 
tives. 

1.  Under  sec.  4398a,  Stats.,  the  haying  In  posaession  or  dealing  in  any 

of  the  ways  there  specified  with  an  explosive  compound  with  in- 
tent that  the  same  shall  be  used  for  any  of  the  purposes  there 
mentioned,  constitutes  an  offense;  but  the  words  in  the  latter 
part  of  said  section  "or  knowing  that  such  ezplosiye  compounds 
are  intended  to  be  used  by  any  other  person  or  persons  for  any 
Buch  purposes/'  define  a  different  offense,  which  is  not  committed 
unless  a  person  other  than  the  accused  in  fact  intended  to  use 
the  compound  for  the  unlawful  purpose. 

2.  ThuB»  if  an  accused  purchased  and  transported  dynamite  and  had 

it  in  his  possession  with  intent  that  it  be  used  for  the  injury  of 
private  property,  he  was  guilty  of  an  offense  under  the  first  part 
of  said  sec.  4398a;  but  where  he  believed  that  the  dynamite  was 
to  be  used  for  the  unlawful  purpose  by  persons  who  appeared  to 
be  co-operating  with  him  but  were  in  fact  detectives,  and  who 
had  no  intention  of  using  the  dynamite  for  such  unlawful  pur- 
pose, he  was  not  guilty  of  the  offense  defined  in  the  latter  part 
of  the  section. 
t.  Where,  in  such  a  case,  instructions  to  the  effect  that  the  absence 
of  any  real  intent  on  the  part  of  the  other  persons  to  use  the  dy- 
namite unlawfully  was  no  defense  to  the  accused  were  so  in- 
corporated in  different  parts  of  the  charge  and  so  interwoven 
with  the  definition  of  the  offense  first  specified  in  the  statute 
that  it  is  impossible  to  determine  of  which  offense  the  accused 
was  found  guilty,  the  conviction  cannot  stand. 

4.  If,  in  such  case,  detectives  employed  by  the  private  person  against 

whose  property  the  accused  believed  the  dynamite  was  to  be  used, 
were  the  active  parties  in  prompting,  urging,  and  instigating 
the  perpetration  of  the  offense,  and  the  accused  was  only  a  pas- 
sive participant  through  their  incitement  and  intimidation,  such 
private  person  was  bound  by  the  acts  of  the  detectives,  and  the 
accused  was  not  guilty  of  the  offense. 

5.  Where  there  was  evidence  tending  to  establish  such  facts,  a  re- 

fusal to  give  a  requested  instruction  in  accordance  with  the  law 
as  above  stated  was  error. 
Babnes,  J.,  dissents. 
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Ebrob  to  review  a  judgment  of  the  circuit  court  for  Ke- 
nosha county :  E.  B.  Belden,  Circuit  Judge.     Reversed. 

The  plaintiff  in  error  (hereinaftier  called  the  defendant) 
was  convicted  in  the  Kenosha  county  circuit  court  of  buying, 
transporting,  and  having  in  his  possession  dynamite,  with  the 
intent  that  it  should  be  used  for  the  unlawful  purposes  de- 
nounced in  sec.  4398a,  Stats.  1913,  or  knowing  that  such 
dynamite  was  intended  to  be  used  by  other  persons  for  such 
unlawful  purposes.  On  March  25,  1914,  the  court  sentenced 
the  defendant  to  imprisonment  in  the  state  prison  for  a  term 
of  five  years.  For  review  of  the  judgment  of  conviction  and 
sentence  the  defendant  prosecutes  this  writ  of  error. 

The  record  shows  that  the  defendant  in  September,  1909, 
was  in  the  employ  of  the  Thomas  B.  Jeffery  Company  at  the 
city  of  Kenosha,  Wisconsin,  and  that  he  claims  that  he  was 
injured  at  about  this  time  while  in  such  service  and  that  the 
injury  resulted  in  breaking  three  of  his  ribs.  During  the  fol- 
lowing six  months  he  did  not  do  full  work,  but  received  full 
pay,  and  thereafter  until  May  29,  1913,  he  was  furnished 
light  employment  and  was  paid  $2  a  day.  In  June,  1913, 
while  attempting  to  move  a  shed  building  at  his  home,  he 
claims  to  have  been  disabled,  which  prevented  him  from  re- 
turning to  his  work  Monday,  May  29,  1913.  On  that  day  he 
was  discharged  from  service  on  account  of  his  failure  to  re- 
turn to  his  work.  Shortly  thereafter  he  called  upon  Charles 
Jeffery  and  asked  to  be  re-employed  and  was  told  by  Mr.  Jef- 
fery to  call  at  his  office  the  following  day.  Defendant  did  so 
and  learned  that  Mr.  Jeffery  was  not  present,  and  he  was  then 
referred  to  a  Mr.  Taylor,  who  acted  for  the  company  and  re- 
quested defendant  to  return  at  3  o'clock  p.  m.  Defendant 
appeared  at  this  time  and  Taylor  informed  him  that  he  could 
not  secure  re-employment  and  accused  him  of  deception  in 
claiming  that  his  ribs  were  broken  while  in  the  service  of  the 
Jeffery  Company,  and  asserted  that  his  ribs  were  injured  in 
Cleveland,  Ohio.     Koscak  testified  that  he  saw  Charles  Jef- 
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fery  at  the  office  later  in  the  afternoon,  after  Taylor  informed 
him  that  JeflFery  would  not  be  there  for  a  long  time.  On 
July  9,  1913,  the  defendant  sent  a  letter  to  Charles  Jeffery 
complaining  of  Taylor's  treatment  of  him  and  of  their  refusal 
to  reinstate  him  in  the  company's  service.  The  letter  con- 
tains the  following : 

"So  I  told  your  Taylor  that  it  was  the  last  time  I  was  there 
and  by  you  also. 

"Now  I  am  asking  you  for  the  last  time  will  you  pay  me 
for  my  three  ribs,  which  I  got  broken  in  your  factory  ?  or  not  ? 
I  know  that  you  have  plenty  of  money  so  buy  me  my  health 
back  and  new  ribs,  and  I  never  ask  you  any  more  although  I 
know  that  you  can't  get  me  my  ribs  back,  so  please  think  it 
over  as  I  don't  wish  to  be  played  with  any  more.  I  know  that 
you  have  lots  of  everything  so  you  can  play  with  people  that 
has  no  bread  to  eat. 

"Now  Mr.  Jeffery,  I  will  wait  three  more  days  for  your 
answer.  After  that  I  will  not  wait  any  longer,  then  you  see 
what  a  poor  man  can  do,  in  short  time.  Then  I  am  going  to 
play  with  all  that  plays  with  me  now.  You  will  lose  your 
millions  just  as  I  lost  my  ribs.  Hoping  to  get  satisfactory 
answer,  I  will  remain  yours  truly, 

"Geo.  Koscak, 

"37  North  Main." 

The  defendant  wrote  this  letter  in  Croatian,  his  native  lan- 
guage, and  had  one  Mrs.  Sheba  translate  it  into  English.  He 
told  Mrs.  Sheba  that  he  had  the  power  to  put  Mr.  Jeffery  into 
sickness  and  keep  him  sick  until  defendant  released  him. 
Defendant  also  testified  upon  the  trial  that  he  possessed  such 
power,  but  had  sworn  off  using  it  when  he  married  and  came 
to  this  country.  He  also  told  the  detective  Poppic  that  he 
possessed  such  power.  When  Mr.  Jeffery  received  this  letter 
he  evidently  became  alarmed  concerning  the  safety  of  his 
property  and  his  person  and  he  immediately  conferred  with 
Mr.  DeCou,  manager  of  the  Jeffery  Company's  business,  and 
directed  him  to  confer  with  Mr.  Bums,  in  charge  of  a  detec- 
tive agency  at  Chicago.     Mr.  Jeffery  also  communicated  with 

Vol.  160  —  17 


258         SUPKEME  COUET  OF  WISCONSIN.     [Mab. 

Koscak  y.  State,  160  Wis.  255. 

defendant  at  once,  requesting  to  see  him,  and  on  Monday, 
July  14th,  defendant  and  his  daughter  called  upon  Mr.  Jef- 
fery  in  answer  to  his  letter  and  defendant  asked  for  perma- 
nent employment  or  pay  for  his  injuries.  The  company  had 
him  examined  and  a  skiograph  taken  to  ascertain  the  condi- 
tion of  his  ribs,  and  after  conferences  with  him  employed  him 
to  do  light  work  at  $2  a  day.  The  defendant  apparently 
started  at  this  work  about  July  26th.  The  evidence  tends  to 
show  that  a  Mr.  Lewis  of  the  Bums  agency  was  at  Kenosha 
within  a  few  days  after  Jeffery  received  the  defendant's  let- 
ter until  he  was  succeeded  on  the  30th  of  July  by  a  detective 
named  Brunswick.  Mr.  Lewis  evidently  directed  his  efforts 
to  watching  defendant's  movements,  and  nothing  is  shown  in- 
dicating that  he  observed  anything  unusual  in  defendant's 
conduct  or  acts.  Brunswick  remained  imtil  August  2d,  when 
he  was  discharged  at  DeCou's  request  upon  the  ground  that 
he  was  not  trustworthy.  Brunswick  made  written  reports  to 
the  agency  at  their  Chicago  headquarters,  stating  that  de- 
fendant was  a  dangerous  man,  and  he  also  reported  this  in 
effect  to  Mr.  DeCou  in  person.  After  Brunswick's  discharge 
from  the  case  he  had  trouble  with  the  Bums  agency.  He 
testified  at  the  trial,  stating  that  defendant  had  told  him  while 
working  with  him  at  the  factory  that  he  was  well  satisfied  as 
things  then  were  between  him  and  the  Jeffery  Company.  He 
also  testified  that  Mr.  DeCou  suggested  to  him  to  undertake  a 
different  scheme  to  catch  defendant  and  that  he  must  be  put 
in  prison.  DeCou  denies  all  of  Brunswick's  charge  of  any 
plotting  by  him  and  the  detectives  to  induce  defendant  to 
commit  some  offense.  Brunsvdck  testified  that  his  reports  to 
the  effect  that  defendant  was  a  dangerous  man  were  false. 
Brunswick  was  followed  by  detective  Prendergast  on  August 
7th,  who  was  principally  engaged  in  watching  defendant  and 
the  homes  of  DeCou  and  Jeffery.  Prendergast  testified  that 
he  was  thereafter  discharged  from  service  of  the  Bums 
agency;  that  while  engaged  as  detective  in  Eenosha  on  the 
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Koscak  case  he  had  instructions  from  Hanson  and  Thompson^ 
who  were  his  superiors  ill  the  detective  agency,  to  get  the  de* 
fendant,  and  if  necessary  shoot  him  while  upon  the  premises 
of  DeCou.  Mr.  DeCou,  testifying  on  this  point,  denies  that 
he  approved  of  shooting  Koscak,  but  states  that  Prendergast 
proposed  it  and  that  he  remonstrated  and  told  Prendergast 
that  he  would  not  countenance  killing  defendant  or  any  one 
on  his  premises.  He  approved  of  having  defendant  decoyed 
upon  his  premises  and  there  arrested  before  injuring  him, 
his  family  or  property.  Prendergast  also  testified  in  effect 
that  DeCou  suggested  that  defendant  be  induced  to  enter  into 
a  scheme  of  using  dynamite  to  destroy  DeCou's  home;  also 
that  his  superior,  Hanson,  complained  to  him  about  the  fail- 
ure to  get  defendant,  and  that  Hanson  told  him  they  were 
going  to  get  the  detective  Poppic  to  get  in  with  defendant  and 
tempt  him  to  steal  some  property ;  that  defendant  refused  to 
be  a  party  to  a  theft,  and  that  it  was  then  proposed  to  have 
Poppic  and  defendant  discharged  from  service  and  thus  arouse 
defendant's  feeling  of  revenge  and  to  have  Poppic  work  with 
him  for  revenge  and  then  frame  up  something  on  defendant. 
All  of  this  was  denied  by  Hanson  and  DeCou.  It  appears 
that  Prendergast  was  convicted  of  an  offense  and  imprisoned 
for  twenty-four  days ;  that  his  arrest  in  this  case  took  place 
while  in  the  employ  of  the  Bums  agency  and  that  this  led 
him  to  entertain  ill  feelings  against  the  agency.  On  August 
14th  detective  Poppic  was  assigned  to  Kenosha  and  directed 
to  take  up  this  investigation.  Poppic  worked  at  the  Jeffery  es- 
tablishment ostensibly  as  an  employee  and  became  acquainted 
with  the  defendant.  Poppic  planned  a  scheme  of  appearing 
to  steal  valuable  articles  from  the  company  and  acquainted 
defendant  with  his  designs  of  thievery,  but  found  defendant 
unwilling  to  join  him.  As  he  expressed  it,  "He  [defendant] 
says  to  me,  'That  is  all  right,  you  can  steal  how  much  you 
want ;  I  am  not  going  to  do  it.'  I  says,  That  is  all  right,  I 
will  do  it  myself.'  '*     This  failure  of  trapping  defendant  into 
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thievery  occurred  Saturday,  August  16th.  The  following 
Friday,  August  22d,  the  Jeffery  Company  went  through  the 
form  of  discharging  Poppic  from  service  as  a  factory  em- 
ployee, and  on  the  next  day,  Saturday,  defendant  was  dis- 
charged f  ron?  service  by  the  company.  That  evening  Poppic 
visited  defendant  at  his  home  and,  as  he  reported  to  the 
agency,  found  defendant  and  his  family  in  a  state  of  excite- 
ment about  defendant's  discharge  from  service,  which  led  de- 
fendant to  unburden  his  troubles  to  Poppic.  The  report 
shows  that  Poppic  played  the  part  of  an  injured  discharged 
employee  and  pretended  that  he  was  defendant's  friend  and 
that  he  would  join  defendant  in  seeking  revenge  on  DeCou 
for  their  unjustifiable  discharge  from  service,  declaring: 

"I  [Poppic]  grabbed  his  [defendant's]  hand  and  I  said, 
yes,  I  will  get  revenge  on  the  man  that  discharged  and  in- 
sulted me.  But  listen,  I  said  to  him,  we  cannot  do  anything 
now,  tomorrow  when  I  will  come  at  11  a.  m.  We  will  plan 
tonight  and  tomorrow  we  will  advise  ourselves  which  is  the 
best  plan  but  keep  quiet  about  it.  .  .  .  As  far  as  I  can  see 
Mr.  DeCou's  life  is  in  danger  and  it  makes  me  feel  doubtful 
about  my  own.  My  plan  will  be  to  dynamite  Mr.  DeCou's 
house." 

On  the  trial  Poppic  testified  in  denial  of  these  specific  facta 
of  the  interview  and  states  that  the  following  day,  Sunday, 
when  he  took  dinner  with  the  family  of  defendant,  they  talked 
over  the  matter  of  discharge,  but  states  nothing  of  revenge  or 
the  use  of  dynamite.  But  in  his  report  to  the  agency  of  his 
interview  he  again  refers  to  the  subject  of  dynamiting  De- 
Cou's home  for  revenge,  and  that  defendant  suggested  gaso- 
line, which  Poppic  declares  he  understood  referred  to  a  large 
quantity  stored  in  the  Jeffery  establishment,  and  that  he  pro- 
tested against  using  this  because  it  might  injure  some  inno- 
cent people.  On  the  stand  he  gave  nothing  of  that  interview 
with  Koscak.  Koscalcs  version  of  their  interview  is  whoUv 
different  and  in  denial  of  what  Poppic  reported  or  testified  to 
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on  the  trial  in  all  material  parts.  At  this  time  Poppic  asked 
to  board  with  the  defendant,  to  which  defendant  consented. 
Defendant  and  Poppic  went  to  Chicago.  This  was  probably 
the  following  Monday — there  is  some  confusion  on  this  point. 
Poppic  declares  they  went  pursuant  to  a  mutual  arrangement 
and  understanding  to  purchase  dynamite ;  the  defendant  testi- 
fies that  he  was  invited  to  go  by  Poppic,  but  had  no  under- 
standing or  knowledge  that  it  was  for  the  purpose  of  buying 
dynamite  until  he  heard  Poppic  ask  for  dynamite  while  at  a 
hardware  store  in  Chicago.  It  appears  that  on  the  succeeding 
Wednesday  Poppic  informed  defendant  that  he  received  a 
message  from  one  Boitano,  a  friend  of  Poppic,  a  very  des- 
perate man,  who  was  willing  to  assist  them  in  carrying  out  a 
dynamite  plot  against  DeCou.  It  appears  that  Boitano  ar- 
rived and  met  defendant  and  Poppic  at  the  depot  in  Kenosha 
and  there  arranged  to  undertake  jointly  to  secure  dynamite 
and  use  it  to  injure  DeCou's  home  for  the  purpose  of  obtain- 
ing money  from  him  and  to  have  defendant  and  Poppic  get 
the  dynamite  in  Racine  at  once ;  that  defendant  and  Poppic 
went  there  the  next  day  to  make  an  order  for  dynamite  and 
that  defendant  made  the  order;  that  defendant  on  Friday, 
August  29th,  went  to  Racine  alone  and  secured  the  dynamite 
and  returned  to  Kenosha  with  it ;  that  on  his  return  to  Keno- 
sha he  met  Poppic  and  Boitano  near  the  depot  and  showed 
them  the  dynamite ;  that  it  was  agreed  that  defendant  was  to 
keep  it  at  his  house  until  about  8  o'clock  that  evening,  when 
Poppic  and  Boitano  would" call  to  get  it  and  use  it  in  the  night 
to  destroy  DeCou's  home.  About  the  time  fixed  for  the  de- 
fendant to  meet  Poppic  and  Boitano  the  sheriff  and  others 
appeared  and  arrested  the  defendant.  The  dynamite,  caps, 
and  other  material  to  explode  it  were  found  in  defendant's 
possession.  The  defendant  had  not  taken  any  step  to  expose 
the  plan  from  the  time  the  subject  of  injuring  DeCou's  prop- 
erty by  dynamite  had  been  spoken  of  by  Poppic  nor  had  he 
done  anything  by  way  of  attempting  to  reveal  it.     He  testi- 
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fied  that  he  did  not  dare  do  this  because  Poppic  had  threat- 
ened his  life  if  he  did.  It  appears  that  when  Boitano  arrived 
at  Kenosha  and  met  the  defendant  he  went  with  him  to  a 
toilet  and  showed  him  a  revolver  which  Boitano  carried  on  his 
person.  Boitano  admits  that  he  did  this  to  intimidate  the 
defendant  and  that  it  seemed  to  have  the  desired  effect.  There 
is  much  evidence  giving  in  detail  the  well  nigh  innumerable 
incidents  showing  defendant's  course  of  conduct,  the  conduct 
of  the  detectives  and  that  of  DeCou  throughout  the  period 
from  July  9,  1913,  the  date  of  defendant's  letter  to  Mr.  Jef- 
fery,  to  August  29, 1913,  the  date  of  defendant's  arrest.  This 
evidence  is  too  voluminous  to  repeat  here  in  substance.  The 
foregoing  is  referred  to  for  the  purpose  of  reviewing  the  er- 
rors which  defendant  alleges  in  this  court.  The  entire  record 
evidence  must  necessarily  be  considered  to  understand  the 
case  for  the  purpose  of  reviewing  the  errors  defendant  claims 
were  committed  upon  the  trial  which  entitle  him  to  have  the 
judgment  reversed. 

For  the  plaintiff  in  error  there  was  a  brief  by  Norman  L. 
Baker  and  Robert  N.  McMynn,  attorneys,  and  N.  L.  Baker  & 
W.  c7.  Zimmers  and  Harper  &  McMynn,  of  coimsel,  and  the 
cause  was  argued  orally  by  Mr.  Baker  and  Mr.  McMynn. 
They  cited,  among  other  authorities,  Love  v.  People,  160  lU. 
601,  43  N.  E.  710;  12  Cyc.  160;  Staie^v.  Currie,  13  N.  Dak. 
655, 102  ]Sr.  W.  875,  877 ;  Johnson  v.  State,  3  Tex.  App.  590; 
Scott  V.  State,  70  Tex.  Grim.  57,  60,  153  S.  W.  871,  872; 
Comm.  V.  BicJcings,  12  Pa.  Dist.  206;  Dalton  v.  State,  113 
Ga.  1037,  39  S.  E.  468 ;  State  v.  Piscoineri,  68  W.  Va.  76, 
80,  69  S.  E.  375 ;  U.  S.  v.  Healy,  202  Fed.  349,  350 ;  People 
V.  Smith,  251  HI.  185,  95  K  E.  1041 ;  People  v.  McCord,  76 
Mich.  200,  42  N.  W.  1106,  1108 ;  Connor  v.  People,'18  Cola 
373,  33  Pac.  159,  25  L.  R.  A.  341 ;  Saunders  v.  People,  38 
Mich.  218;  1  Wharton,  Crim.  Law  (11th  ed.)  §  389;  People 
V,  Mills,  91  App.  Div.  331,  86  N.  Y.  Supp.  529,  affirmed  in 
178  N.  Y.  274,  70  N.  E.  786 ;  Grimm  v.  U.S.  156  U.  S.  604, 
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15  Sup,  Ct.  470 ;  Scott  v.  U.  8.  172  U.  S.  843,  351,  19  Sup. 
a  209;  Evanston  v.  Myers,  172  IlL  266,  50  N.  E.  204; 
People  V.  KrivUzky,  168  N.  Y.  182, 186,  61  N.  E.  175 ;  Peo- 
pk  V.  Conrad,  102  App.  Div.  566,  92  N.  Y.  Supp.  606,  af- 
firmed in  182  N.  Y.  529,  74  K  E.  1122 ;  State  v.  Littooy,  52 
Wash.  87,  100  Pac.  170 ;  O'Brien  v.  State,  6  Tex.  App.  665 ; 
State  V.  Dudoussat,  47  La.  Ann.  977,  995,  996, 17  South.  685. 
For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General,  J.  E.  Messerschmidt,  assistant  attorney  general, 
and  Alfred  L.  Drury,  district  attorney,  and  oral  argument  by 
Mr.  Messerschmidt  and  Mr.  Drury.  They  cited  1  Bishop, 
Grim.  Law  (8th  ed.)  §  262;  1  McClain,  Crim.  Law,  §  118; 
People  V.  Liphardt,  105  Mich.  80,  62  N.  W.  1022 ;  Davis  v. 
State,  70  Tex.  Crim.  524,  158  S.  W.  288 ;  People  v.  Boch, 
125  K  Y.  Supp.  301 ;  Thompson  v.  State,  18  Ind.  386,  81 
Am.  Dec.  364,  366 ;  Topolewski  v.  State,  130  Wis.  244,  109 
N.  W.  1037 ;  Comm.  v.  HoUister,  157  Pa.  St.  13,  27  Atl.  386, 
25  L.  R.  A.  349,  353,  354;  State  v.  Smith,  152  N.  C.  798,  67 
S.  E.  508,  30  L.  R.  A.  n.  s.  946  and  note;  State  v.  Cvrrie, 
13  N.  Dak..  655,  102  N.  W.  875,  69  L.  R.  A.  405;  Bath  v. 
State,  35  Tex.  Crim.  142,  33  S.  W.  229 ;  People  v.  Conrad, 
102  App.  Div.  566,  92  N.  Y.  Supp.  606,  affirmed  in  182 
N.  Y.  529,  74  N.  E.  1122 ;  State  v.  Abley,  109  Iowa,  61,  80 
N.  W.  225 ;  People  v.  Krivitzky,  168  N.  Y.  182,  61  N.  E. 
175 ;  2  Woollen  &  Thornton,  Intox.  Liq.  sec.  707 ;  State  v.  Pis- 
coineri,  68  W.  Va.  76,  69  S.  E.  375 ;  Chicago  v.  Brendecke, 
170  m  App.  25 ;  People  v.  Mills,  178  N.  Y.  274,  70  N.  E. 
786 ;  State  v.  Littooy,  52  Wash.  87,  100  Pac,  170 ;  and  other 
cases. 

SiEBECKEB,  J.  By  sec,  4398a^  Stats.  1913,  it  is  enacted: 
"Any  person  who  shall  make,  manufacture,  compound,  buy, 
sell,  give  away,  offer  for  sale  or  to  give  away,  transport  or 
have  in  possession  any  nitroglycerine,  giant,  oriental  or  thun- 
derbolt powder,  dynamite,  ballistile,  fulgarite,  detonite  or 
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any  other  explosive  compound  with  intent  that  the  same  shall 
be  used  in  this  state  or  anywhere  else  for  the  injury  or  destruc- 
tion of  public  or  private  property  or  the  assassination^  mur- 
der, injury  or  destruction  of  any  person  or  persons,  either 
within  this  state  or  elsewhere,  or  knowing  that  such  explosive 
compounds  are  intended  to  be  used  by  any  other  person  or 
persons  for  any  such  purpose,  shall  be  punished"  by  imprison- 
ment or  fine.  The  context  of  this  statute  clearly  means  that 
it  is  an  oflFense  for  any  person  to  make,  manufacture,  com- 
pound, buy,  sell,  give  away,  offer  for  sale  or  to  give  away, 
transport  or  have  in  possession,  any  of  these  explosive  com- 
pounds, "with  intent  that  the  same  shall  be  used"  for  the  for- 
bidden purposes.  It  is  manifest  from  the  words  that  if  a 
person  have  the  intent  that  the  explosive  compound  is  to  be 
used  in  the  forbidden  manner,  when  he  deals  with  it  in  any 
of  the  ways  specified  in  the  statute,  he  is  guilty  of  violating 
the  statute  and  subject  to  punishment.  If  then  the  facts  and 
circumstances  of  this  case  tend  to  show  that  the  defendant 
dealt  with  such  an  explosive  compoimd  in  any  of  the  respects 
enumerated,  having  an  intent  that  the  same  was  to  be  used 
for  any  of  the  forbidden  purposes,  then  he  may  be  convicted 
and  punished  for  such  act.  The  last  part  of  the  statute  in 
the  words:  "or  knowing  that  such  explosive  compounds  are 
intended  to  be  used  by  any  other  person  or  persons  for  any 
such  purpose,  .  .  ."  shall  be  subject  to  punishment,  defines 
an  offense  different  in  nature  from  the  one  first  defined.  The 
language  here  used  embraces  the  element  of  having  knowledge 
that  another  person  in  fact  intends  to  use  the  explosive  com- 
pound for  the  forbidden  purpose.  It  follows  that  this  of- 
fense can  be  committed  only  when  it  is  shown  that  the  person 
accused  had  knowledge  that  another  person  in  fact  intended 
to  use  the  explosive  for  the  unlawful  purpose.  It  is  therefore 
essential  to  constitute  this  offense  that  the  fact  appear  that  a 
person  other  than  the  accused  in  fact  intended  to  use  the  dan- 
gerous compound  for  the  unlawful  purpose,  and  if  such  fact 
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of  the  intended  unlawful  use  of  the  explosive  is  not  shown, 
then  the  o£Fense  defined  in  this  part  of  the  statute  is  not  estab- 
lished. It  is  elementary  that  every  essential  of  the  offense 
charged  must  be  established  to  constitute  a  violation  of  the 
criminal  law. 

Applying  the  statute  to  the  state  of  the  evidence  before  us, 
it  appears  that  there  is  evidence  tending  to  show  that  the  de- 
fendant on  the  day  of  his  arrest  had  purchased  and  trans- 
ported dynamite  in  and  from  Racine  and  had  it  in  his  posses- 
sion with  the  intent  that  the  same  was  to  be  used  in  Eenosha 
for  the  injury  of  the  property  of  DeCou.  This  purchase  and 
transportation  of  the  dynamite  and  having  it  in  possession 
with  the  intent  that  it  should  be  so  used  for  the  forbidden 
purpose  constituted 'an  offense  denounced  by  the  first  part  of 
the  statute.  K  the  jury  believed  that  he  voluntarily  com- 
mitted such  an  act  they  were  warranted  in  finding  him  guilty 
thereof.  When  we  come  to  consider  the  evidence  bearing  on 
the  charge  in  the  information  that  the  defendant  so  bought 
and  transported  dynamite  knowing  that  it  was  intended  to  be 
used  by  other  persons  for  the  unlawful  purposes,  the  proof 
fails  to  establish  the  offense.  It  is  of  course  admitted  that 
the  detectives  Poppic  and  Boitano  had  no  such  intent  or  de- 
sign. They  were  the  agents  of  DeCou  and  Jeffery  and  were 
operating  for  them  to  detect  the  defendant  in  the  commission 
of  the  alleged  offense.  The  circuit  court  instructed  the  jury 
in  different  parts  of  his  charge  to  the  effect  that  the  fact  that 
the  detectives  did  not  have  any  intent  to  use  the  dynamite  for 
an  unlawful  purpose  was  no  defense  to  the  defendant.  The 
court  stated :  ".  .  .  The  mere  fact  that  such  person  facilitated 
the  execution  of  the  crime  and  appeared  to  co-operate  in  its 
execution  will  be  no  defense  to  the  accused  for  his  criminal 
acts  and  his  criminal  intent,  if  any,  or  his  knowledge  of  crim- 
inal intent,  if  any,  either  apparent  or  real  on  the  part  of  the 
others."  In  another  portion  of  the  charge  the  court  said :  "It 
is  no  defense  .  .  .  that  the  persons  associated  with  defend- 
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ant  in  the  alleged  criminal  plan  had  not  in  fact  the  intention 
of  using  the  dynamite  for  any  of  the  unlawful  purposes,  •  .  ." 
and  that  defendant  was  guilty  if  they  found  he  had  ^^the  set- 
tled belief,  amounting  to  knowledge,  that  another  or  others 
intended  using  it  for  either  or  any  of  the  unlawful  purposes 
mentioned."  These  instructions  were  incorporated  in  differ- 
ent parts  of  the  charge  and  are  so  interwoven  with  the  defini- 
tion of  the  first  offense  specified  in  the  statute  that  they  can- 
not be  separated,  and  manifestly  the  jury  could  not  do  so  in 
their  deliberation  on  the  case.  From  this  it  results  that  the 
case  was  erroneously  submitted  to  the  jury  in  such  a  way  that 
it  is  impossible  to  know  of  what  offense  the  jury  found  the 
defendant  guilty.  As  heretofore  stated,  the  evidence  may 
warrant  a  finding  that  defendant  bought  and  transported 
dynamite  with  the  intent  of  having  it  used  for  the  forbidden 
purpose,  but  we  cannot  say  that  the  jury  did  agree  upon  this 
proposition,  for  the  reason  that  this  question  is  nowhere  sub- 
mitted to  them  without  including  in  it  as  an  element  thereof 
the  offense  of  knowing  that  others  intended  to  use  it  for  such 
unlawful  purposes.  It  is  impossible  to  extricate  the  jury's 
verdict  from  this  confusion  in  the  case,  and  hence  it  is  im- 
possible to  know  whether  or  not  the  jury  agreed  on  the  guilt 
of  the  offense  which  the  evidence  may  justify  should  the  jury 
believe  him  guilty  thereof  beyond  a  reasonable  doubt.  As  the 
record  stands,  a  serious  error  in  instructing  the  jury  pervades 
the  whole  case  which  clearly  tended  to  jeopardize  the  defend- 
ant's rights  on  the  trial  of  this  grave  offense. 

It  is  urged  on  behalf  of  the  defendant  that  the  court  erred 
in  refusing  to  instruct  the  jury  as  requested  respecting  the 
influence  on  defendant  of  the  detectives'  conduct  in  their  ef- 
forts to  entice,  lure,  and  intimidate  him  into  commission  of 
the  alleged  offense  and  in  refusing  the  instruction  that  the 
defendant  is  not  guilty  "if  he  bought  the  dynamite  and  had 
it  in  his  possession,  not  because  of  a  desire  and  intent  that  it 
be  so  used,  but  because  he  was  induced  by  threats  and  intimi- 
dation to  buy,  transport,  and  possess  it."     We  have  studied 
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the  record  with  care  to  ascertain  what  effect  to  attribute  to 
the  practices  and  course  of  conduct  of  the  detectives  and 
those  who  employed  them.  Of  course,  if  the  acts  and  con- 
duct of  the  detectives  transgressed  the  limits  of  the  law,  then 
the  result  thereof  must  be  borne  by  them  and  those  per- 
sons who  employed  them  if  they  had  knowledge  of  what  they 
did.  In  law  if  detectives  act  as  agents  of  others,  then  their 
acts  are  attributable  to  those  who  employ  them,  in  determin- 
ing whether  an  alleged  violation  of  the  law  was  in  fact  origi- 
nated, instigated,  and  perpetrated  by  such  detectives  in  con- 
junction with  the  party  accused.  So  here,  if  the  facts  and 
circumstances  warrant  the  finding  that  the  detectives  were  the 
active  parties  in  originating  and  carrying  out  the  perpetration 
of  the  offense  and  the  defendant  was  only  a  passive  partici- 
pant in  these  acts,  through  the  incitement  and  intimidation 
of  the  detectives,  then  DeCou  and  Jeffery  are  bound  thereby 
as  the  acts  of  their  agents  in  the  matter,  to  the  same  extent  as 
if  they  had  personally  taken  the  part  of  the  detectives.  It  is 
apparent  from  the  record  that  the  detectives  in  this  case  em- 
ployed reprehensible  means  and  practices  to  involve  the  de- 
fendant in  criminal  conduct.  This  is  shown  by  such  conduct 
as  the  alleged  purpose  of  shooting  the  defendant,  if  he  could 
be  induced  to  enter  DeCou's  premises  with  intent  to  injure 
him;  by  exhibiting  to  him  revolvers  to  intimidate  him;  in 
securing  the  services  of  the  person  Boitano  as  a  desperado  to 
frighten  and  intimidate  him,  and  Poppic's  invasion  of  the  de- 
fendant's home  under  the  color  and  pretense  of  a  fellow  in- 
jured laborer  for  the  purpose  of  playing  the  part  of  a  man 
who  had  been  seriously  wronged  and  thereby  induce  defendant 
to  trust  and  confide  in  him  for  the  purpose  of  arousing  in  de- 
fendant the  feeling  of  revenge.  We  repeat  here  what  was 
set  out  in  Topolewski  v.  State,  130  Wis.  244,  109  N.  W. 
1037 : 

< 

"A  contemplated  crime  may  never  be  developed  into  a  con- 
summated act.  To  stimulate  unlawful  intentions  for  the  pur- 
pose and  with  the  motive  of  bringing  them  to  maturity  so  the 
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consequent  crime  may  be  punished,  is  a  dangerous  practice. 
It  is  safer  law  and  sounder  morals  to  hold,  where  one  arranges 
to  have  a  crime  committed  against  his  property  or  himself, 
and  knows  that  an  attempt  is  to  be  made  to  encourage  others 
to  commit  the  act  by  one  acting  in  concert  with  such  owner, 
that  no  crime  is  thus  committed.  The  owner  and  his  agent 
may  wait  passively  for  the  would-be  criminal  to  perpetrate 
the  offense,  and  each  and  every  part  of  it,  for  himself,  but 
they  must  not  aid,  encourage,  or  solicit  him  that  they  may 
seek  to  punish." 

The  statement  in  State  v.  Currie,  13  N.  Dale  655,  102 
N".  W.  875,  is  a  just  rule  to  govern  persons  engaged  in  such 
transactions : 

"The  authorities  almost  unanimously  hold  that  a  detective 
may  aid  in  the  commission  of  an  oflFense  in  conjunction  with 
a  criminal,  and  that  the  fact  will  not  exonerate  the  guilty 
party.  Mere  deception  by  the  detective  will  not  shield  the 
defendant,  if  the  oflFense  be  committed  by  him  free  from  the 
influence  or  instigation  of  the  detective.  The  detective  must 
not  prompt  or  urge  or  lead  in  the  commission  of  the  offense.'^ 

This  rule  is  approved  in  the  adjudications  of  different 
courts  as  a  proper  one  in  the  administration  of  the  criminal 
law.  The  question  was  a  proper  one  for  the  consideration  of 
the  jury  under  the  evidentiary  facts  and  circumstances  ad- 
duced on  the  trial  and  the  court's  attention  was  directed  there- 
to by  the  defendant's  requested  instruction.  True  the  court 
informed  the  jury  that  they  must  be  satisfied  affirmatively 
that  defendant  intended  to  and  did  the  acts  required  under  the 
instructions  given  to  constitute  guilt,  but  the  jury  were  not  in- 
formed that  if  the  detectives  prompted,  urged,  or  originated 
the  perpetration  of  these  offenses,  or  that  they  intimidated 
the  defendant  and  thereby  became  the  active  parties  to  insti- 
gate and  perpetrate  the  offense  charged,  and  that  defendant 
under  the  facts  and  circumstances  of  the  case  was  only  a  pas- 
sive participant  in  the  crime  charged,  then  he  was  not  guilty. 
We  find  enough  in  the  evidence  of  the  case  to  warrant  such  an 
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inference  and  that  question  should  have  been  affirmatively 
submitted  to  the  jury  for  their  consideration  in  deliberating 
on  their  verdict.  We  are  persuaded  that  justice  has  not  been 
done  in  the  case  in  view  of  these  errors  and  upon  a  full  con- 
sideration of  all  the  facts  and  circumstances  adduced  in  evi- 
dence. 

"As  has  been  previously  said  by  this  court,  the  prisoner  has 
the  right  not  only  to  the  solemn  judgment  of  the  trial  court  on 
the  question  whether  his  guilt  was  sufficiently  proven,  but  up- 
on writ  of  error  he  has  the  right  to  demand  the  deliberate 
opinion  and  judgment  of  this  court  upon  the  same  question." 
Gerke  v.  State,  161  Wis.  496, 139  N.  W.  404. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  action  remanded  for  a  new  trial.  The  warden 
of  the  state  prison  will  deliver  the  plaintiff  in  error  into  the 
custody  of  the  sheriff  of  Kenosha  county,  who  will  hold  him  in 
custody  to  await  the  further  order  of  the  court. 

The  following  opinion  was  filed  April  7,  1915 : 

Barnes,  J.  (dissenting).  The  conduct  of  the  private  de- 
tectives who  figure  in  this  case  was  reprehensible  in  the  high- 
est degree,  and  I  would  have  been  as  well  satisfied  if  the 
jury  could  have  conscientiously  seen  its  way  clear  to  return  a 
verdict  of  acquittal.  The  instant  case  is  not  unique  in  this 
respect,  however.  The  court  permitted  a  judgment  of  con- 
viction to  stand  in  the  NovJcovic  Case  (149  Wis.  665,  135 
If.  W.  465)  on  confused  evidence,  on  the  theory  that  the  trial 
court  and  jury  might  have  understood  the  oral  testimony,  al- 
though we  could  not  figure  out  what  it  meant  when  reduced 
to  writing.  My  own  idea  was  that  Quinn  was  not  guilty  of 
an  assault  with  intent  to  commit  rape  (Quinn  v.  State,  163 
Wis.  573,  142  N.  W.  510),  and  that  McLain  was  not  guilty 
of  rape  (McLain  v.  State,  159  Wis.  204,  149  K  W.  771). 
It  was  and  is  difficult  for  me  to  believe  that  a  frail  woman 


270         SUPREME  COURT  OF  WISCONSIN.     [Mail 

Koscak.v.  State,  160  Wis.  255. 

weighing  110  poiinds  could  choke  to  death  a  man  weighing 
145  pounds  who  was  only  thirty-nine  years  of  age  and  accus- 
tomed to  hard  labor.  Musso  v.  State,  ante,  p.  161,  151  K. 
W.  327.  In  each  of  the  three  cases  last  mentioned  judgments 
of  conviction  were  permitted  to  stand  because  there  was  some 
evidence  to  support  the  verdict  returned.  The  decisions  of 
the  court  in  these  cases  were  I  think  correct.  As  a  trier  of 
fact  a  jury  is  the  judge  of  the  credibility  and  weight  of  evi- 
dence, and  the  integrity  of  our  jury  system  can  best  be  pre^ 
served  by  following  the  rules  observed  by  the  court  in  recent 
years  in  disposing  of  appeals  in  both  civil  and  criminal  cases. 
Where  a  jury  is  the  trier  of  fact,  the  responsibility  for  the 
correctness  of  the  conclusion  reached  should  rest  with  it.  It 
is  only  where  there  is  an  absence  of  credible  evidence  to  sup- 
port a  conclusion  reached  that  a  court  should  interfere. 

It  has  never  been  the  rule  that,  where  two  persons  were  en- 
gaged in  the  commission  of  a  crime,  consent  gave  immunity 
from  prosecution,  although  no  person  aside  from  the  immedi- 
ate principals  suffered  special  injury.  Two  persons  volun- 
tarily engaging  in  a  fist  fight  or  a  duel  can  be  prosecuted.  So 
can  those  who  commit  the  crime  of  fornication,  adultery,  or 
abortion,  as  well  as  other  crimes  which  might  be  mentioned. 

Furthermore,  the  fact  that  the  party  against  whom  a  crime 
is  contemplated  suggests,  aids,  encourages,  or  abets  the  conv 
mission  of  the  offense  or  sets  a  trap  for  the  accused  is  not  a 
defense  where  the  accused  has  done  every  act  essential  to  the 
completion  of  the  offense.  This  is  decided  in  Topolewski  v. 
State,  130  Wis.  244,  109  N.  W.  1037,  and  the  decision  is  in 
harmony  with  many  other  authorities  on  the  point  1  Bishop, 
Grim.  Law  (7th  ed.)  §  262;  1  McClain,  Crim.  Law,  §  118; 
People  V.  Liphardt,  105  Mich.  80,  62  N".  W.  1022 ;  Davis  v. 
State,  70  Tex.  Crim.  524,  158  S.  W.  288,  and  cases  cited; 
People  V.  Bock,  125  N.  Y.  Supp.  301 ;  Thompson  v.  State 
(18  Ind.  386)  81  Am.  Dec.  364  and  note  on  p.  366. 

It  is  far  from  certain  that  the  defendant  in  this  case  is  the 
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victim  of  a  "frame-up,"  or  even  a  subject  for  very  much  sym- 
pathy. His  letter  of  July  9tli  was  admittedly  his  own  com- 
position, written  without  suggestion  or  advice  from  any  one. 
The  woman  who  translated  it  into  English  for  him  cautioned 
him  against  sending  it.  The  jury  might  well  conclude  and 
probably  did  conclude  that  the  defendant's  explanation  of  his 
purpose  in  writing  it  was  absurd  in  the  highest  degree.  If 
the  concluding  paragraph  did  not  mean  that  the  writer  would 
destroy  the  property  of  the  Jeffery  Company  or  murder 
Mr.  Jeffery  unless  his  demands  were  acceded  to,  it  did  not 
mean  anything.  It  was  not  put  forth  in  haste  or  anger,  but 
with  calmness  and  deliberation.  Defendant  may  not  have 
intended  to  carry  out  the  sinister  threat  made,  and  then  again 
he  may.     The  paragraph  referred  to  reads  as  follows : 

"Ifow,  Mr.  Jeffery,  I  will  wait  three  days  for  your  answer. 
After  that  I  will  not  wait  any  longer,  then  you  see  what  a 
poor  man  can  do  in  short  time.  Then  I  am  going  to  play 
with  all  that  plays  with  me  now.  You  will  lose  your  millions 
just  as  I  lost  my  ribs.  Hoping  to  get  satisfactory  answer,  I 
will  remain  yours  truly." 

It  is  probable  that  dynamite  outrages  may  at  times  be  the 
result  of  "frame-ups,"  but  surely  not  always.  The  only  de- 
fense available,  however,  to  one  who  is  caught  red-handed  in 
the  act  is  that  he  is  the  innocent  victim  of  a  "frame-up." 

I  do  not  consider  it  very  material  whether  the  suggestion 
to  use  dynamite  came  from  the  detectives  or  the  defendant, 
but  there  was  ample  evidence  to  warrant  the  jury  in  finding 
that  the  dynamite  idea  was  the  defendant's  own  conception. 
The  evidence  of  the  detectives  was  to  that  effect.  It  was  not 
very  reliable,  to  be  sure,  but  neither  was  that  of  the  defendant. 

Now,  there  was  no  dispute  about  the  following  facts :  De- 
fendant went  from  Kenosha  to  Racine  to  buy  dynamite,  and 
he  did  buy  it  and  carried  it  back  to  Kenosha  with  him.  There 
is  no  doubt  that  he  had  agreed  with  the  detectives  that  this 
dynamite  was  to  be  used  to  blow  up  DeCou's  house,  and  there 
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is  not  the  remotest  doubt  that  he  intended  it  was  to  be  so  used, 
unless  he  was  acting  under  duress.  If  he  was  not  so  acting, 
then  he  had  done  everything  essential  to  constitute  a  crime 
under  sec  4398a,  Stats.  Not  a  single  element  or  ingredient 
necessary  to  constitute  an  oflFense  was  lacking.  The  jury 
must  have  found  that  he  did  not  act  under  duress,  and  it  was 
fully  justified  in  so  finding.  Aside  from  the  evidence  of  the 
detectives",  the  admitted  facts  show  pretty  conclusively  that  he 
was  not.  He  had  ample  time  to  advise  Jeffery  or  DeCou  of 
what  was  going  on  while  the  plot  was  being  hatched  up.  He 
could  have  notified  them  personally  or  by  telephone  or  by  let- 
ter, or  he  could  request  some  of  his  friends  to  do  so  if  he 
desired.  He  passed  policemen  and  a  police  station  in  Keno- 
sha when  going  for  the  dynamite,  and  passed  policemen  in 
Hacine  before  and  after  he  purchased  it,  and  again  in  Keno- 
sha after  he  returned  with  it.  If  he  was  acting  imder  duress 
he  must  have  been  hypnotized.  Keally  a  jury  would  have  to 
be  pretty  credulous  to  take  much  stock  in  the  defendant's 
claim  that  he  acted  under  duress  while  he  was  plotting  mui> 
der  and  doing  his  part  to  carry  out  the  plot.  If  the  Topolew- 
ski  Case  correctly  states  the  law,  the  overwhelming  weight  of 
the  evidence  supports  the  verdict  of  the  jury. 

I  am  not  disposed  to  find  fault  with  the  construction  placed 
upon  sec  4398a,  Stats.,  although  it  is  pretty  strict.  The 
moral  turpitude  of  the  defendant  was  just  as  great  as  though 
the  detectives  in  fact  intended  to  blow  up  DeCou's  house. 
There  may  be  room  for  saying  that  the  jury  intended  to  find 
the  defendant  guilty  of  the  offense  named  in  the  last  part  of 
the  statute,  to  wit,  that  of  conveying  the  explosive  knowing 
that  it  was  intended  to  be  used  by  some  other  person.  What 
I  contend  is  that  there  is  absolutely  no  room  for  saying  that 
the  jury  did  not  intend  to  convict  for  the  offense  of  transport- 
ing dynamite  with  the  intention  that  the  same  should  be  used 
to  blow  up  DeCou.     Stripped  of  verbiage,  immaterial  for  the 
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purposes  of  the  case,  the  statute  provides  that  "any  person 
who  shall  .  .  .  transport  .  •  .  dynamite  •  .  .  with  intent  that 
the  same  shall  be  used  .  .  .  for  the  .  .  .  "destruction  of  .  .  . 
property  or  the  .  .  .  murder  ...  of  any  person  ...  or  know- 
ing that  such  explosive  compounds  are  intended  to  be  used  by 
any  other  person  .  .  .  for  any  such  purpose  shall  be  pun- 
ished," etc. 

Either  defendant  in  transporting  the  dynamite  acted  under 
duress  or  he  did  not     If  he  did,  then  he  could  not  be  con- 
victed under  either  provision  of  the  statute,  and  the  jury  was 
so  informed.     If  he  was  not  carrying  it  under  duress,  what 
was  he  carrying  it  for  ?     The  question  admits  of  but  one  an- 
swer.    He  was  carrying  it  with  the  intention  and  expectation 
that  it  was  going  to  be  used  by  his  supposed  confederates  in 
blowing  up  DeCou's  house.     He  was  mistaken  in  the  latter 
supposition  and  therefore  not  guilty  of  the  second  offense,  but 
every  element  of  the  first  offense  was  present.     If  the  dyna- 
mite was  really  intended  by  the  defendant's  supposed  pals  for 
the  purpose  that  defendant  thought  it  was,  there  was  no  pos- 
sible way  in  which  the  defendant  could  be  guilty  of  the  sec- 
ond offense  and  not  the  first     Juries  usually  exhibit  a  high 
degree  of  common  sense,  and  if  the  jurors  found  in  this  case 
that  the  dynamite  was  transported  knowing  that  it  was  to  be 
used  by  some  third  person  for  a  forbidden  purpose,  it  likewise 
found  that  the  defendant  carried  it  intending  that  it  should 
be  used  for  such  purpose.     This  court  has  in  the  last  few 
years  said  with  frequent  reiteration  that  it  would  not  reverse 
judgments  in  criminal  cases  for  immaterial  errors.     It  must 
be  satisfied  that  it  is  reasonably  probable  that  had  the  error 
not  occurred  the  result  would  have  been  different.     Ohorn  v. 
State,  143  Wis.  249, 126  K  W.  737 ;  Parb  v.  State,  143  Wis. 
561,  128  K  W.  65 ;  Radej  v.  State,  162  Wis.  503,  515,  140 
K  W.  21 ;  MiUer  v.  State,  139  Wis.  57,  119  N.  W.  850 ;  Arv 
derson  v.  State,  133  Wis.  601,  114  N.  W.  112.     To  my  way 
Vol.  160  —  18 
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of  thinking  there  is  not  the  slightest  ground  for  believing  that 
the  verdict  would  have  been  different  had  the  court  informed 
the  jury  that  the  defendant  could  not  be  convicted  under  the 
second  provision  of  the  statute.  I  think,  under  the  well  es- 
tablished rules  referred  to,  the  judgment  should  be  affirmed. 


State  ex  bel.  Koch,  Appellant,  vs.  Melms,  Respondent 

March  2^March  2S,  1915. 

Election  commissioners:  Appointment:  Party  atHliatUm:  Attesting: 

Powers  of  party  chairmen:  Mandamus. 

1.  Under  ch.  391,  Laws  of  1911,  as  amended  by  eh.  5,  Laws  of  1913, 

the  chairman  of  the  city  committee  of  a  political  party  is  vested 
with  broad  power  in  the  matter  of  determining  whether  or  not 
an  appointee  or  proposed  appointee  to  the  office  of  election  com- 
missioner is  affiliated  with  such  party;  and  his  determination 
cannot  be  disturbed  unless  he  has  abused  his  discretion  or  power. 

2.  Such  a  chairman  cannot  be  compelled  by  mandamus  to  attest  that 

a  person  is  affiliated  with  his  party  unless  that  fact  plainly  ap- 
pears. 

3.  Where  a  person  had  violated  the  constitution  and  fundamental 

principles  of  a  party  by  accepting  a  public  office  without  the  con- 
sent of  the  state  organization,  by  failing  to  attend  meetings,  and 
by  failing  to  give  an  account  of  his  official  acts,  and  thereafter, 
upon  charges  presented  and  investigated  in  the  proper  branch 
of  the  party  after  due  notice  given,  he  was  declared  not  affiliated 
with  the  party  and  not  a  member  thereof,  such  facts  warranted 
the  chairman  of  the  city  committee  in  deciding  that  such  person 
was  not  affiliated  with  the  party  within  the  meaning  of  ch.  391. 
Laws  of  1911,  as  amended  by  ch.  5,  Laws  of  1913. 

Apprat.  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Oreen  T.  Williams,  Circuit  Judge.     A^irmed. 

This  is  an  appeal  from  an  order  overruling  a  demurrer  of 
the  appellant  herein  to  the  return  of  the  respondent.  The 
respondent  is  city  chairman  of  the  Social  Democratic  Party. 
The  appellant  filed  a  petition  praying  that  a  writ  of  manda* 
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miLS  issue  requiring  the  respondent  as  chairman  of  the  Social 
Democratic  Party  of  Milwaukee  to  attest  as  to  the  party  af- 
filiations of  the  appellant,  and  for  such  other  judgment  as 
might  he  proper  under  cL  5,  Laws  of  1913,  amending  ch.  391, 
Laws  of  1911.  An  alternative  writ  was  issued  and  the  re- 
spondent moved  to  quash  the  same.  The  motion  to  quash  was 
denied.  The  respondent  then  filed  a  return  and  also  supple- 
mental returns  to  the  petition,  to  which  the  appellant  de- 
murred. The  demurrer  was  overruled  and  an  appeal  taken 
from  the  order  to  this  court. 

Wddemar  C.  Wehe,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Kleist,  Harriman 
&  KnappCj  and  oral  argument  by  /.  (7.  Kleist  and  Edwin  W, 
Knappe. 

B^EBWiw,  J.  1.  The  original  return,  after  setting  up  that 
the  Social  Democratic  Party  is  organized  and  existing  under 
the  jurisdiction  and  authority  of  the  Social  Democratic  Party 
of  the  State  of  Wisconsin,  which  is  affiliated  with  the  Socialist 
Party  of  the  United  States,  under  whose  jurisdiction  and 
authority  the  same  exists,  alleges  that  on  the  24th  day  of 
July,  1914,  the  respondent  advised  the  board  of  election  com- 
missioners of  the  city  of  Milwaukee  and  the  secretary  thereof 
that  according  to  art.  2,  sec.  2,  of  the  national  constitution  of 
the  Socialist  Party  the  appellant  was  no  longer  affiliated  with 
the  Socialist  Party,  and  further  on  September  10,  1914,  cer- 
tified that  the  appellant  was  not  a  member  of  or  affiliated  with 
the  Social  Democratic  Party  of  the  City  of  Milwaukee. 

2.  As  a  further,  separate,  and  supplemental  return  to  the 
alternative  writ  of  mandamus  the  respondent  alleged  in  sub- 
stance that  he  could  not  attest  that  appellant  was  a  member 
of  or  aflSliated  with  the  Social  Democratic  Party  of  the  City 
of  Milwaukee  for  several  reasons;  among  others,  that  the 
national  constitution  of  the  Social  Democratic  Party  of  the 
State  of  Wisconsin  provides  that  no  member  of  said  party 
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shall  accept  or  hold  any  public  office,  honorary  or  remunera- 
tive  (civil  service  positions  excepted),  without  the  consent  of 
his  state  organization,  and  that  the  constitution  also  provides 
that  any  member  violating  the  laws  and  principles  of  the  or- 
ganization or  voting  for  or  supporting  any  other  party  or  any 
other  candidates  than  those  nominated  by  the  Social  Demo- 
cratic Party,  or  failing  to  obey  the  instructions  or  policy  of 
the  party  organization,  or  trying  to  organize  a  rival  organi- 
zation, or  publicly  slandering  or  denouncing  another  member 
of  the  party,  or  committing  an  act  injurious  to  the  good  re- 
pute of  the  party,  may  be  suspended  or  expelled  by  a  two- 
thirds  vote  of  his  branch  or  local,  if  such  local  is  not  divided 
into  branches,  or  central  committee  of  the  local;  that  appel- 
lant accepted  the  appointment  of  member  of  the  board  of 
election  commissioners  of  the  city  of  Milwaukee  by  appoint- 
ment of  June  29,  1914,  by  the  mayor  of  said  city,  and  took 
the  oath  of  office;  that  said  office  is  not  only  honorary  but 
remunerative ;  that  the  consent  of  the  state  organization  of  the 
Social  Democratic  Party  had  not  been  obtained  by  appellant 
nor  the  consent  or  approval  of  the  party  organization  ob- 
tained, and  that  appellant  has  thereby  voluntarily  severed  his 
affiliations  with  said  party  and  is  no  longer  a  member  thereof; 
that  because  thereof  respondent  on  July  24,  1914,  advised 
the  members  of  the  board  of  election  commissioners  and  the 
secretary  thereof  that  appellant  was  no  longer  affiliated  with 
the  Socialist  Party. 

Respondent  further  denies  in  said  return  that  appellant  is 
affiliated  with  the  Social  Democratic  Party  or  is  a  member 
thereof.  Respondent  further  returns  that  it  is  a  fundamen- 
tal doctrine  of  the  Social  Democratic  Party  that  no  member 
shall  seek  public  office  or  engage  in  any  personal  canvass  to 
obtain  office  or  urge  members  or  others  to  vote  for  him,  and 
that  officials  give  an  accoimt  of  their  official  acts  before  their 
party  members  in  the  district  they  represent,  and  that  said 
appellant  violated  said  constitution  and  principles  by  accept- 
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ing  office,  failing  to  attend  meetings,  and  in  failing  to  give 
account  of  his  official  acts  and  attend  meetings.  That  in 
these  and  other  ways  said  appellant  evinced  that  he  was  a 
member  of  the  Social  Democratic  Party  only  for  personal 
gain  and  not  as  a  matter  of  principle ;  that  on  July  14,  1914,. 
charges  in  writing  were  preferred  against  him  in  the  Tenth 
ward  branch  of  the  Social  Democratic  Party  in  the  city  of 
Milwaukee,  which  charges  are  set  out  in  the  return ;  that  in- 
vestigation of  such  charges  was  made,  due  notice  given  to  ap- 
pellant, and  on  September  10,  1914,  said  appellant  was  by 
resolution  of  said  party  declared  not  affiliated  with  the  Social 
Democratic  Party,  and  not  a  member  thereof. 

3.  The  respondent  made  a  further,  separate,  and  supple- 
mental return  setting  forth  that  the  mayor  of  the  city  of  Mil- 
waukee submitted  several  names,  to  the  number  of  five,  ap- 
pellant's and  one  Robert  Buesch's  included,  to  the  respondent 
as  city  chairman  of  the  Social  Democratic  Party,  asking  him 
to  attest  whether  said  persons  were  members  of  the  said  So- 
cial Democratic  Party  of  the  City  of  Milwaukee,  Wisconsin ; 
that  on  June  26,  1914,  respondent  attested  to  the  name  of 
Robert  Buesch  as  affiliated  with  said  party,  and  on  June  30, 
1914,  attested  that  several  persons,  not  including  the  appel- 
lant, were  affiliated  with  the  Social  Democratic  Party,  includ- 
ing the  name  of  respondent,  and  notifying  the  mayor  that  un- 
der no  consideration  would  the  respondent  accept  appointment 
to  the  board  of  election  commissioners.  The  return  further 
alleges  that  the  mayor  of  the  city  of  Milwaukee  is  bitterly 
partisan  and  that  he  illegally  and  unlawfully  attempted  to 
oust  the  Socialist  members  of  the  board  of  fire  and  police  com- 
missioners and  the  building  inspector  appointed  by  the  So- 
cialist administration,  and  that  in  other  ways  said  mayor 
acted  vindictively  towards  the  Socialists ;  that  said  mayor  ia 
attempting  to  maintain  appellant  in  said  office  well  knowing 
that  he  is  not  in  harmony  with  the  Social  Democratic  Party 
and  no  longer  a  member  of  said  party  or  affiliated  therewith* 
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The  return  prays  the  judgment  of  the  court  that  the  prayer 
of  the  petition  be  denied. 

4.  The  allegations  of  the  return  well  pleaded  must  be  re- 
garded as  admitted  on  demurrer,  and  the  question  therefore 
arises  whether  such  facts  alleged  in  the  return  were  sufficient 
to  warrant  the  court  below  in  overruling  the  demurrer. 

Ch.  391,  Laws  of  1911,  as  amended  by  ch.  6,  Laws  of  1913, 
creates  a  board  of  election  commissioners  for  cities  of  over 
100,000  inhabitants  and  provides  (sec.  1) : 

"The  mayor  of  each  said  city  shall  appoint  three  members 
for  terms  of  one,  two  and  three  years,  respectively,  dating 
from  July  1st  in  the  year  in  which  they  are  appointed,  and 
until  their  successors  are  commissioned  and  qualified.  Suc- 
cessors shall  be  appointed  in  like  manner  and  their  terms  of 
office  shall  be  three  years  in  all  cases  and  until  their  succes- 
sora  are  commissioned  and  qualified.  The  board  shall  be  com- 
posed of  one  member  from  each  of  the  three  dominant  po- 
litical parties,  as  shown  by  the  returns  of  the  last  preceding 
general  election,  and  appointments  shall  be  made  in  accord- 
ance with  this  rule.  The  party  affiliation  in  each  case  shall 
be  attested  by  the  respective  chairmen  of  the  city  committees 
of  the  several  political  parties  before  such  appointment  shall 
be  in  force.  •  .  •" 

It  seems  quite  clear  under  this  statute  that  the  chairman  is 
vested  with  broad  power  to  determine  whether  the  person  at- 
tested is  affiliated  with  the  party  or  not.  This  being  so,  it  is 
equally  clear  that  the  judgment  of  the  chairman  cannot  be 
disturbed  unless  he  has  abused  the  discretion  or  power  vested 
in  him  by  the  statute.  In  other  words,  it  must  appear  that 
the  respondent  abused  his  discretion  in  attesting  or  holding 
that  the  appellant  was  not  affiliated  with  the  Social  Demo- 
cratic Party.  On  the  facts  alleged  in  the  return,  admitted 
by  the  demurrer,  it  cannot  be  said  that  the  respondent  was 
wrong  in  attesting  that  appellant  was  not  affiliated  with  said 
party.     In  order  to  compel  respondent  by  mandamus  to  attest 
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that  appellant  was  affiliated  with  the  Social  Democratic  Party 
it  must  appear  plain  that  he  was  so  affiliated.  Such  is  not 
the  case  upon  the  return. 

It  is  contended  hy  counsel  for  appellant  that  persons  are 
memhers  of  a  political  party  when  they  have  voted  with  it  at 
the  last  preceding  general  election,  and  that  no  political  party 
can  adopt  a  constitution  or  hy-laws  to  define  who  may  or  may 
not  be  members  of  their  party.  It  is  not  necessary  to  decide 
these  contentions  in  the  instant  case,  because,  independent  of 
them,  there  are  facts  and  circumstances  pleaded  in  the  return 
sufficient  to  warrant  respondent  in  deciding  that  the  appellant 
was  not  affiliated  with  the  Social  Democratic  Party  within  the 
meaning  of  the  statute,  hence  the  order  below  is  right  and 
cannot  be  disturbed. 

By  the  Court. — The  order  appealed  froij^  is  affirmed. 

Mabshall,  J.  {concurring),     I  concur  in  the  decision.     I 

^ish  to  add  this  to  what  is  said  for  the  court.     I  am  of  the 

P^^ioix  that  the  result  reached  is  required  by  the  familiar 

^^ple  which  ruled  in  many  controversies  in  this  and  other 

*^^*^^and,  particularly  as  to  political  parties,  in  State  ex  rel. 

•  Houser,  122  Wis.  534,  100  N.  W.  964,  and  has  be- 

X  ^mentary. 

ill  be  observed  that  the  statute  requires  the  person  ap- 

as  election  commissioner  for  a  party  to  he  from  such 

That  is,  to  belong  to,  be  a  member  of,  such  party. 

"party  affiliation"  is  not  used  in  the  sense  of  merely 

"t^d,  or  acting  in  harmony,  with;  but  as  synonymous 

ibership  in.     The  statute  leaves  it  solely  to  the  chair- 

the  party  committee  to  determine  the  vital  fact.     It 

t  prescribe  any  test  except  the  judgment  of  the  party 

^<i\T'irn  an.     It  contemplates  that  his  word  shall  be  supreme ; 

^^t,  doxibtless,  that  it  shall  conform  to  the  party  rules.     For 

that  tli«  certifying  chairman  stands  for  the  highest  party 

jiutaor-ity.  His  discretion  is  bounded  only  by  its  rules.  Should 
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he  go  beyond  he  would  abuse  his  power  and  so  commit  juris- 
dictional error  for  which  the  courts  would  afford  a  remedy. 

A  political  party,  like  any  other  voluntary  organization,  so 
long  as  it  does  not  violate  any  law,  may  freely  make  and  en- 
force its  own  rules,  the  same  as  a  board  of  trade  or  a  fraternal 
organization  or  a  church  society.  Those  rules  are  laws  of  the 
organization,  binding  on  courts.  They,  necessarily,  extend 
to  the  subject  of  the  essentials  of  membership  in  the  organi- 
zation. So  when  the  highest  authority  in  a  political  party, 
according  to  its  rules,  or  the  authority  which  by  such  riilea 
has  jurisdiction  to  decide,  does  so,  that  is  the  voice  of  the  law, 
as  to  the  party,  and  it  is  the  voice  of  the  law  as  to  the  state  as 
well,  which  courts  must  recc^nize.  That  was  said  most  em- 
phatically in  the  Houser  Case. 

So  here,  the  highest  party  authority  having  spoken,  con- 
formable to  the  party  rules,  which  are  not  in  violation  of  any 
written  law,  the  decision  must  be  respected  by  the  courts  and 
all  administrative  officers,  the  same  as  in  case  of  a  decision 
by  the  highest  in  any  other  voluntary  organization* 


Wm.  Mabj^itz  Company,  Appellant,  vs.  Riohaedq,  Re- 
spondent. 

March  2— March  23, 1915. 

Judgment:  Res  Judicata:  Garnishment:  Abuse  of  process:  Dismissal 

of  proceeding:  Discretion^ 

1.  Where  one  who  had  agreed  to  buy  certain  corporate  stock  and  had 
paid  a  part  of  the  purchase  price  afterwards  obtained  a  Judg- 
ment for  a  recovery  of  the  amount  so  paid  on  the  ground  that  by 
a  new  contract  the  agreement  to  buy  had  been  abrogated  and  the 
amount  already  paid  was  to  be  returned  to  him,  such  Judgment 
was  conclusive  against  the  right  of  the  vendor  to  recover  in  a 
subsequent  action  the  balance  of  the  purchase  price. 
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2.  Upon  a  motion  by  the  principal  defendant  to  vacate  and  quash  a 
garnishee  summons  as  an  abuse  of  the  process,  the  court  will 
not  ordinarily  inquire  into  the  merits  of  the  action  itself  fur- 
ther than  to  ascertain  that  a  good-faith  controversy  Is  involved; 
but  where  the  facts  are  of  record,  are  before  the  court,  and  are 
admitted,  and  it  clearly  appears  that  plaintiff  has  no  cause  of  ac- 
tion, it  is  within  the  sound  discretion  of  the  court  to  set  aside  the 
service  of  the  garnishee  summons  and  dismiss  the  proceeding. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
comity :  F.  C.  Eschweiler,  Circuit  Judge.     Affirmed. 

Plaintiff  is  a  corporation  engaged  in  the  merchant  tailoring 
business  in  the  city  of  Milwaukee.  On  January  31,  1909, 
and  for  some  time  prior  thereto,  the  defendant  Richards  was 
in  the  employ  of  the  plaintiff  company  as  a  cutter.  On  or 
about  that  date  he  entered  into  a  contract  with  the  plaintiff 
whereby  he  agreed  to  purchase  stock  of  the  corporation  of  the 
value  of  $3,000  and  pay  for  it  in  instalments  from  time  to 
time  during  the  course  of  his  employment,  and  thereafter  he 
made  payments  on  said  stock  amounting  to  $674.62.  On  or 
about  February  1,  1913,  defendant  Richards  left  the  employ 
of  the  plaintiff  and  subsequently  brought  an  action  in  the 
civil  court  of  Milwaukee  county  against  the  plaintiff  to  re- 
cover the  $674.62  paid  for  stock,  claiming  that  on  February 
15,  1912,  the  contract  to  purchase  stock  was  abrogated  and 
an  account  stated  between  the  parties  whereby  it  was  agreed 
that  the  plaintiff  was  indebted  to  the  defendant  Richards  in 
the  sum  aforesaid.  Defendant  recovered  judgment  in  the 
civil  court  for  the  amount  claimed. 

Plaintiff  brought  this  action  to  recover  a  balance  of  $2,326 
alleged  to  be  due  from  defendant  Richards  on  the  contract  for 
the  purchase  of  the  stock.  A  garnishee  summons  was  served 
on  the  garnishee  defendants  herein.  Upon  motion  of  the  de- 
fendant an  order  was  entered  vacating  and  quashing  the  gar- 
nishee summons  as  an  abuse  of  the  process  of  the  court,  and 
from  such  order  plaintiff  appeals. 
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For  the  appellant  the  cause  was  submitted  on  tiie  brief  of 
«7.  W.  Wegner, 

William  Kaumheimer,  for  the  respondent.^ 

Barnes,  J.  It  is  conceded  that  Richards  agreed  to  pur- 
chase $3,000  of  the  capital  stock  of  the  corporation,  and  that 
there  was  paid  on  such  purchase  $674.62.  Richards  brought 
an  action  to  recover  this  latter  sum,  on  the  ground  that  when 
he  left  the  employ  of  the  present  plaintiff  he  entered  into  an 
agreement  with  it  whereby  the  contract  for  the  purchase  of 
the  stock  was  abrogated  and  set  aside  and  the  Marnitz  Com- 
pany  agreed  to  pay  him  the  amount  advanced  on  the  purchase 
of  such  stock.  The  answer  denied  these  averments,  but  the 
court  found  the  facts  to  be  as  claimed  by  Richards  and  gave 
judgment  in  his  favor,  which  was  affirmed  on  appeal  to  the 
circuit  court  and  paid.  There  was  no  theory  on  which  Rich- 
ards was*  entitled  to  the  return  of  the  money  advanced  on  the 
purchase  of  the  stock,  except  that  a  new  contract  was  made 
abrogating  the  former  agreement  in  consideration  of  the  pay- 
ment to  Richards  of  the  amounts  paid  on  the  purchase  price 
of  the  stock.  The  existence  or  nonexistence  of  the  subsequent 
alleged  contract  on  which  Richards  relied  was  the  vital  issue 
in  the  case.  The  final  judgment  settled  that  issue  for  all 
time  in  Richards' s  favor  and  beyond  direct  or  collateral  attack. 
That  judgment  declares  that  after  about  the  middle  of  Feb- 
ruary, 1912,  when  the  transaction  took  place,  there  was  no 
agreement  on  the  part  of  Richards  to  make  any  further  pay- 
ments on  the  stock  purchased  and  that  then  and  thereafter 
he  ceased  to  have  any  interest  in  said  stock.  The  Marnitz 
Company  is  endeavoring  to  open  up  this  question  for  further 
litigation  by  bringing  an  action  to  recover  the  difference  be- 
tween the  sum  agreed  to  be  paid  for  the  stock  and  the  amount 
paid  thereon.  It  is  elementary  that  this  cannot  be  done. 
OerUg  v.  Bell,  143  Wis.  157  (126  IST.  W.  871)  and  cases  cited 
on  p.  163 ;  Barney  v.  Babcock's  Estate,  116  Wis.  409,  91  K 
W.  982. 
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The  pleadings,  findings,  and  judgment  in  the  first  action 
are  part  of  the  motion  papers  in  the  present  proceeding.  No 
issue  is  raised  on  the  facts.  Counsel  for  appellant  says  in 
his  brief:  "The  sole  question  thus  presented  is.  Was  the  ac- 
tion tried  in  the  civil  court  conclusive  on  the  subject  matter 
involved  in  this  case,  admitting  that  the  parties  thereto  were 
identical  with  the  parties  to  this  action  V^ 

Counsel  must  either  be  in  doubt  about  the  application  of 
the  rule  of  res  adjvdicata  to  the  case  or  else  the  action  was 
brought  for  vexatious  purposes.  Ordinarily  the  merits  of  the 
action  itself  will  not  be  inquired  into  in  an  application  like 
the  one  before  us,  further  than  to  ascertain  that  there  was  a 
good-faith  controversy  involved.  Where,  as  here,  the  facts 
are  of  record  and  are  before  the^court  and  are  not  disputed 
and  are  in  fact  admitted,  and  it  clearly  appears  that  plaintiff 
has  no  cause  of  action,  it  is  within  the  sound  discretion  of  the 
trial  court  to  set  aside  the  service  of  the  garnishee  summons 
and  dismiss  the  proceeding.  The  plaintiff  has  not  been  preju- 
diced by  the  order  appealed  from  and  has  no  reason  to  com- 
plain of  it  Orton  v.  Noonan,  27  Wis.  586;  Oerman  Am, 
BavJc  V.  Butler-Mueller  Co.  87  Wis.  467,  58  K  W.  746 ; 
Thoen  v.  Hamstrom,  98  Wis.  231,  73  IST.  W.  1011 ;  Ddhlman 
V.  Greenwood,  99  Wis.  163, 167,  74  K  W.  215.  These  cases 
are  not  precisely  in  point  as  to  facts  involved,  but  they  estab- 
lish the  principle  on  which  this  decision  is  based. 
By  the  Court. — Order  affirmed. 
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Pbutee,  Respondent,  vs.  Hickman,  Lauson  &  Dieneb  Com- 
pany, Appellant. 

March  2— March  25, 1915. 

Damages:  Inadequacy:  Setting  aside  verdict:  Discretion:  Option:  New 

trial  or  judgment  for  larger  sum, 

1.  An  order  of  the  trial  court  setting  aside  the  award  of  damages  as 

inadequate  and  granting  a  new  trial  will  not  be  disturbed  on 
appeal  unless  there  was  an  abuse  of  discretion,  even  though  there 
was  some,  evidence  to  sustain  such  award. 

2.  In  an  action  to  recover  for  serious,  painful,  and  probably  perma- 

nent injuries  sustained  by  a  man  who  was  run  into  by  an  auto* 
*  mobile  and  who  by  reason  thereof  had  incurred  medical  ex- 
penses aggregating  about  $340  and  lost  considerable  time,  there 
was  no  abuse  of  discretion  in  setting  aside  a  verdict  awarding 
only  $1,000. 

3.  Upon  'Setting  aside  a  verdtct  because  the  damages  awarded  to 

plaintift  are  inadequate,  the  court  may  in  its  discretion  give  de- 
fendant an  option  to  submit  to  a  new  trial  or  to  allow  plaintiff 
to  have  Judgment  for  a  sum  fixed  by  the  court  as  the  maximum 
amount  any  jury  would  be  warranted  in  assessing;  but  such  a 
course  is  not  usually  advisable,  especially  in  cases  where  there 
is  legitimately  a  wide  range  in  the  amount  of  damages  that  may 
properly  be  assessed. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  W.  J.  Tubneb,  Circuit  Judge.     Affirmed. 

Action  for  personal  injuries  sustained  by  colliding  with  de- 
fendant's automobile..  The  jury  by  a  special  verdict  found 
for  plaintiff  and  assessed  his  damages  at  the  sum  of  $1,000. 
Upon  motion  of  plaintiff  the  court  set  aside  the  award  of 
damages  as  inadequate  and  ordered  a  new  trial.  The  defend- 
ant appealed. 

For  the  appellant  there  was  a  brief  by  Lines,  Spooner,  Ellis 
&  Quarles  and  Watson  &  Abemeihy,  attorneys,  and  iJ.  8. 
Witte,  of  counsel,  and  oral  argument  by  C.  B.  Quarles  and 
F.  C.  Ellis. 

For  the  respondent  there  was  a  brief  by  Docrfler,  Oreen  & 
Bender,  and  oral  argument  by  Christian  Docrfler. 
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ViNjB,  J.  The  question  raised  by  the  appeal  is  whether 
the  trial  court  abused  its  discretion  in  setting  aside  the  award 
of  damages  as  inadequate  and  granting  a  new  trial.  Unless 
there  was  an  abuse  of  discretion  in  so  doing  this  court  will 
not  disturb  the  ruling.  Fred  Miller  B.  Co.  v.  Milwavkee, 
155  Wis.  81,  143  N.  W.  1066.  This  is  so  even  though  there 
be  some  evidence  to  sustain  the  verdict  set  aside.  Rakowski 
V.  Zimmerman,  158  Wis.  539,  149  N.  W.  214.  Applying 
these  principles  to  the  present  case  we  find  no  ground  for  dis- 
turbing the  order  of  the  trial  court. 

There  was  evidence  in  the  case  showing  that  plaintiff,  who 
in  November,  1912,  at  the  time  he  was  injured,  was  a  man 
forty-five  years  of  age,  had  sustained  a  most  serious  shock  to 
his  nervous  system  by  being  run  into  by  defendant's  automo- 
bile. His  right  thumb  was  severely  cut  and  nearly  severed 
from  the  hand.  He  was  confined  to  his  bed  for  ten  days  suf- 
fering severe  pain  in  his  knee,  spine,  and  shoulder,  and  was 
unable  to  leave  his  home  for  a  month  and  then  able  to  walk 
only  by  the  aid  of  crutches.  At  the  time  of  the  trial  in  Sep- 
tember, 1914,  he  was  still  suffering  hot,  shooting  pains  at  the 
base  of  the  spinal  column,  was  nervous,  averse  to  society  and 
at  times  even  to  members  of  his  own  family,  walked  with  a 
limp  or  drag,  had  partly  lost  his  memory  and  his  hearing  in 
his  right  ear,  was  able  to  sleep  only  about  five  hours  per  day, 
and  showed  many  other  signs  of  suffering  from  traumatic 
neurasthenia.  In  the  interval  between  the  time  of  the  injury 
and  the  trial  he  had  received  treatment  from  various  doctors 
without  obtaining  much  relief.  There  was  medical  evidence 
that  his  condition  at  the  time  of  the  trial  was  reasonablv  cer- 
tain  to  be  permanent,  though  defendant's  doctors  thought  he 
would  regain  a  fair  degree  of  health.  He  necessarily  in- 
curred medical  expenses  aggregating  about  $340  and  lost  con- 
siderable time.  Before  his  injury  he  was  a  healthy,  normal 
man  though  of  a  rather  nervous  temperament.  This  is  a  brief 
synopsis  of  some  of  the  more  salient  parts  of  the  evidence 
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showing  damage.  The  jury  assessed  it  at  $1,000.  The  trial 
court  reached  the  conclusion  that  such  assessment  was  inade- 
quate and  that,  in  his  judgment,  about  $3,000  would  have 
been  a  proper  amount  As  before  indicated,  we  cannot  say 
that  there  was  an  abuse  of  judicial  discretion  in  setting  aside 
the  verdict  and  granting  a  new  trial. 

It  is  urged  by  defendant  that  the  trial  court  should  have 
given  it  an  option  to  allow  judgment  in  a  sum  fixed  by  the 
court  or  to  submit  to  a  new  trial,  and  that  this  court,  if  the 
order  be  affirmed,  should  do  so.  It  is  a  matter  resting  within 
the  discretion  of  the  trial  court  whether  it  shall  give  an  op- 
tion to  either  party  to  take  judgment  for  a  certain  amount  or 
a  new  trial.  No  abuse  of  discretion  is  perceived  in  failing 
to  do  so  in  the  instant  case.  Indeed,  this  court  deems  it  best 
not  to  comply  with  the  defendant's  request.  In  fixing  such 
a  sum  the  maximum  amount  that  in  the  judgment  of  the  court 
any  jury  would  be  warranted  in  assessing  would  have  to  be 
fixed  upon.  If  such  option  were  given  to  a  plaintiff,  the  min- 
imum amount  any  jury  would  be  likely  to  assess  would  be 
fixed  upon.  Permitting  a  defendant  to  allow  judgment  against 
him  for  a  maximum  amount  is  usually  not  a  "consummation 
devoutly  to  be  wished"  by  him.  But  aside  from  that,  in  a 
case  like  this  where  there  is  legitimately  such  a  wide  range  in 
the  amount  of  damages  that  may  be  properly  assessed,  de- 
pending upon  how  the  proof  impresses  the  jury  and  the  court, 
it  is  deemed  a  better  administration  of  justice  to  let  another 
jury  assess  the  damages.  Should  such  jury  make  even  a  very 
low  assessment  there  is  nothing  in  any  ruling  so  far  made  in 
the  case  to  interfere  with  its  becoming  the  final  assessment  of 
damages.  The  same  or  another  trial  court  might  conclude 
that,  in  view  of  two  low  assessments  by  two  separate  juries, 
justice  requires  no  more. 

By  the  Court. — Order  affirmed,  and  cause  remanded  for 
further  proceedings  according  to  law. 
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McCauohby,  Eespondent,  vs.  McCaughey,  Appellant 

March  I^March  23, 1915. 

Divorce:  Alimony:  Remarriage  of  husband. 

In  this  case,  although  the  former  husband  has  remarried,  has  a  sec- 
ond family  to  support,  Is  financially  Involved,  and  is  subject  to 
heavy  expenses,  yet.  In  view  of  his  income,  the  amount  which  he 
should  pay  to  his  divorced  wife  for  alimony  and  for  the  support 
and  education  of  minor  children  is  fixed  at  |100  per  month  until 
the  youngest  child  attains  majority,  and  for  alimony  thereafter 
is  fixed  at  $83.33  per  month. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Okren  T.  Williams,  Circuit  Judge.  Modified  and 
affirmed* 

This  is  an  appeal  by  the  divorced  wife  from  an  order 
fixing  alimony,  which  order  was  made  twelve  years  after  the 
original  judgment  of  divorce.  The  parties  were  married 
April  9,  1886,  and  resided  at  Greenville,  Ohio,  where  four 
children  were  bom  to  them,  viz.:  Vaughan,  July  7,  1887; 
William,  November  19,  1892;  Paul,  September  3,  1894;  and 
Mary,  February  2,  1898,  all  of  whom  are  still  living  and  the 
two  elder  self-supporting.  The  plaintiff  removed  to  Milwau- 
kee in  August,  1900.  The  defendant  did  not  come  with  him 
Dor  did  the  children,  and  in  September,  1901,  plaintiff  com- 
menced an  action  of  divorce  in  the  Milwaukee  superior  court, 
alleging  desertion  in  that  the  defendant  refused  to  come  to 
Milwaukee  and  live  with  him.  Service  was  made  by  publica- 
tion and  mailing,  and  judgment  of  divorce  was  rendered  Jan- 
uary 22,  1902,  upon  the  ground  of  desertion.  The  plaintiff 
was  then  earning  about  $1,200  a  year.  The  children  were 
left  with  the  mother,  and  the  judgment  provided  that  the 
plaintiff  pay  the  defendant  $25  per  month  for  the  support  of 
the  children  until  the  further  order  of  the  court,  and  that  the 
amount  of  alimony  to  be  paid  be  left  to  the  further  order  of 
the  court.     The  sum  so  adjudged  was  paid  regularly  up  to 
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February  1,  1910,  when,  as  the  result  of  negotiations  between 
the  parties,  it  was  agreed  that  $50  per  month  should  be  paid 
as  alimony  and  for  support  of  the  minor  children.  This  sum 
was  regularly  paid  until  May,  1914,  when  the  defendant  filed 
her  petition  praying  that  she  be  allowed  $100  a  month  for 
alimony  and  $100  a  month  for  the  support  and  education  of 
the  minor  children.     The  matter  was  tried  on  affidavits. 

On  the  part  of  the  petitioner  it  appeared  that  she  had  taken 
care  of  the  children  since  the  decree  of  divorce ;  that  the  two 
elder  had  become  self-supporting;  that  the  third  (who  will 
reach  his  majority  in  September,  1915)  and  the  fourth  (who 
will  reach  her  majority  in  February,  1919)  are  attending 
school,  the  boy  being  at  Kenyon  College;  that  the  petitioner 
is  fifty-two  years  of  age  and  not  physically  strong;  that  she 
has  no  property  except  a  small  dwelling  house  and  lot  worth 
$1,600  or  $1,700  at  Greenville,  Ohio,  and  that  she  can  expect 
financial  assistance  from  no  one;  that  the  plaintiff  married 
again  soon  after  the  divorce  and  has  two  children  by  said 
second  marriage,  aged  eleven  and  four  years  respectively ;  and 
that  the  plaintiff  has  considerable  property  and  has  been  earn- 
ing in  the  neighborhood  of  $12,000  to  $15,000  per  year  for 
several  years  as  a  general  agent  at  Eacine,  Wisconsin,  of  the 
Northwestern  Mutual  Life  Insurance  Company.  The  plaint- 
iff by  his  answer  to  the  defendant's  petition  denied  that  he 
was  earning  $12,000  to  $15,000  annually  and  alleged  that  his 
annual  earnings,  after  paying  the  expenses  of  conducting  his 
business,  did  not  exceed  one  half  of  said  sum.  He  admitted 
assets  January  1,  1914,  amounting  to  $48,694.25  (of  which 
$20,000  represented  his  homestead  at  Eacine),  and  alleged 
liabilities  (including  a  mortgage  of  $14,000  on  the  homestead) 
of  $47,668.  He  admitted  a  gross  income  of  $20,788.01 
in  the  year  1913  and  alleged  disbursements  during  that  year 
of  $13,587.64,  of  which  $3,072  consisted  of  payments  on  the 
mortgage  on  his  homestead.  He  alleged  that  his  business 
varied  greatly  from  year  to  year;  that  it  was  smaller  in  1913 
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tliaa  in  1012  and  for  the  first  three  months  of  1914  was  very 
much  smaller  than  for  the  first  three  months  of  1913,  being 
gross  $2,063.16  for  the  former  period  and  $2,478.59  for  the 
latter;  that  his  principal  item  of  assets  outside  of  his  home- 
stead consisted  of  stock  in  the  Racine  Manufacturing  Com- 
pany of  the  par  value  of  $12,500,  but  of  the  actual  cash  value 
of  only  about  thirty-five  cents  on  the  dollar;  that  his  right  to 
renewal  commissions  had  been  assigned  to  a  bank  at  Racine 
as  collateral  security  for  $8,000  borrowed  by  him  of  said 
bank;  also  that  his  life  insurance  policies,  having  a  cash 
valuation  of  $4,652.20,  were  pledged  for  loans  aggregating 
$3,368. 

The  court  ordered  the  plaintiff  to  pay  $50  per  month  for 
alimony  and  for  the  support  and  education  of  the  minor  chil- 
dren, and  from  that  order  the  defendant  appeals,  n 

John  A.  McGormick,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Oittings  &  JanecJcy, 
and  oral  argument  by  A.  R,  Janecky. 

Wi^^SLow,  C.  J.  Although  the  divorce  here  was  granted 
on  the  ground  of  desertion  by  the  wife,  it  is  not  intimated 
that  she  was  guilty  of  any  serious  moral  dereliction.  Indeed 
the  fact  that  she  was  given  the  care  of  the  four  children  and 
apparently  has  brought  them  up  to  be  useful  citizens,  with 
relatively  very  small  assistance  from  her  divorced  husband, 
seems  to  be  fairly  good  proof  of  her  character  and  of  her 
right  to  the  favorable  consideration  of  the  court. 

It  seems  that  she  is  now  in  poor  health,  is  obliged  to  main- 
tain an  aged  mother  in  addition  to  the  two  children  still 
minors,  and  has  neither  education,  training,  nor  opportunity 
to  engage  in  labor  outside  of  her  household  duties. 

We  do  not  overlook  the  fact  that  the  plaintiff  has  remarried 

and  has  a  second  family  to  support,  nor  the  further  fact  that 

he  is  evidently  financially  involved  and  is  subject  to  heavy 

expenses.      It  remains  true,  however,  that  even  on  his  own 

Vol.  160  —  19 
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showing  he  is  in  receipt  of  an  income  of  six  to  seven  thousand 
dollars  a  year,  which  has  amounted  to  double  those  figures 
within  a  few  years  and  is  very  likely  to  do  so  again*  It  is 
also  true  that  a  part  of  this  income  is  continuous  and  auto- 
matic, t.  6.  the  commissions  from  renewals  of  policies. 

Under  all  the  circumstances  we  think  the  trial  court  should 
have  made  a  larger  allowance  to  the  defendant. 

The  order  should  be  modified  so  as  to  require  ihe  plaintiff 
to  pay  the  defendant  the  sum  of  $100  per  month  for  alimony 
and  for  the  support  and  education  of  the  minor  children  of 
the  parties  until  February  1,  1919,  and  after  that  date  the 
sum  of  $83.33  per  month  as  alimony  until  the  further  order 
of  the  court ;  such  payments  to  be  made  on  or  before  the  10th 
day  of  each  month. 

By  the  Court. — Order  modified  as  indicated  in  the  opinion, 
and  as  so  modified  affirmed,  with  costs  to  the  appellant 


TuoKEB,  Respondent,  vs.  Skobis  Brothers  Company,  Ap- 
pellant. 

March  2— March  2S,  1915. 

Master  and  servant:  Injury  from  unsafe  staging:  Negligence:  Assump- 
tion af  risk:  Excessive  damages, 

1.  In  an  action  for  Injuries  sustained  by  a  structural  iron  worker 

through  the  slipping  of  the  planks  which  constituted  an  elevated 
staging  upon  which  he  was  at  work,  it  appearing  that  the  stage 
was  constructed  under  the  direction  of  defendant's  foreman  and 
that  plain tifF  did  not  assist  in  putting  it  up,  and  the  jury  having 
found  that  the  accident  was  caused  by  defendant's  failure  to  per- 
form its  duty  under  sec.  1636 — 81,  Stats.  1911,  as  to  a  safe  work- 
ing place,  and  that  plaintiff  did  not  assume  the  risk  and  was  not 
guilty  of  contributory  negligence,  a  judgment  against  defendant 
Is  affirmed. 

2.  An  award  of  $2,500  for  injury  to  a  structural  iron  worker,  cover- 

ing his  expenses,  loss  of  time,  pain  and  sufTering,  and  perma- 
nently diminished  earning  capacity,  is  held  not  excessive. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  W.  J.  Tubnek,  Circuit  Judge.     Affirmed. 

Action  to  recover  compensation  for  a  personal  injury. 

PlaintifPs  claim  was  that,  while  in  the  employ  of  defend- 
ant working  on  a  scaffold  as  he  was  directed  to  do,  he  was 
precipitated  to  the  ground  below  by  reason  of  the  insecure 
nature  of  the  structure,  and  injured. 

Issue  was  joined  on  the  allegations  as  to  negligence  of  de- 
fendant and  assumption  of  the  risk  and  contributory  negli- 
gence were  claimed  as  defenses.  The  jury  found  in  plaint- 
iff's favor  on  all  issues  and  assessed  the  damages  at  $2,500. 
Judgment  was  rendered  accordingly. 

Plaintiff  was  a  member  of  a  riveting  crew,  working  on  a 
steel  structure.  In  order  to  do  his  work  it  was  necessary  to 
stand  on  a  staging  elevated  a  considerable  distance  from  the 
ground.  A  secure  scaffolding  was  ordinarily  used,  but,  on 
the  particular  occasion  and  by  direction  of  the  foreman,  two 
planks  were  placed  so  as  to  span  from  one  truss  to  another, 
the  distance  between  them  being  sixteen  feet  or  more.  After 
the  staging  was  up  it  was  suggested  to  the  foreman  that  the 
plank  might  sag  and  he  directed  them  to  be  tied,  but  gave  no 
special  directions  as  to  the  manner  of  doing  it.  He  observed 
how  it  was  done.  The  workmen  put  a  rope  around  the  planks 
and  ran  it  diagonally  to  the  truss  above  and  fastened  it  there- 
to. Plaintiff  did  not  aid  in  putting  up  the  staging.  Two  of 
the  crew  to  which  he  belonged  did  it,  the  foreman  being  near 
by  all  the  time.  Plaintiff  was  an  experienced  workman  in 
riveting.  The  manner  in  which  the  staging  was  constructed 
could  readily  have  been  observed  heiore  he  mounted  it.  When 
he  went  thereon  the  planks  slipped  by  reason  of  the  diagonal 
manner  in  which  they  were  tied  to  prevent  dangerous  sagging. 
Injury  to  plaintiff  was  the  result. 

There  was  evidence  establishing,  or  tending  to  establish, 
all  the  circumstances  stated. 

For  the  appellant  there  was  a  brief  by  Doe,  Ballhom  & 
Willcie,  and  oral  argument  by  H.  M.  Willcie  and  J.  B.  Doe. 
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For  the  respondent  there  was  a  brief  by  Ruhin,  Fawcett  & 
Dvicher,  attorneys,  and  Paul  R.  Newcomb,  of  counsel,  and 
oral  argument  by  Mr.  W.  B,  Rvhhi  and  Mr.  Newcomb. 

Marshall,  J.  The  question  of  whether  defendant  failed 
to  perform  the  statutory  duty  as  to  a  safe  working  place  for 
respondent,  and  of  whether  he  assumed  the  risk  which  caused 
his  injury,  are  ruled  in  his  favor  by  the  logic  of  Koepp  v. 
Nat.  E.  &  8.  Co.  151  Wis.  302,  139  N.  W.  179-,  Eosidowshi 
V.  Milwaukee,  152  Wis.  223,  139  N.  W.  187;  and  similar 
cases.  The  principle  therein  applied  has  been  too  firmly  en- 
trenched in  our  system  to  be  removed  otherwise  than  by  legis- 
lative action. 

The  complaint  that  the  recovery  is  excessive  has  received 
consideration.  The  respondent  incurred  expenses  to  the 
amount  of  $115.  He  was  unable  to  work  for  some  140  days. 
That,  at  his  working  rate  when  injured  would  mean  a  loss  of 
$630.  His  care  during  the  time,  not  charged  up,  would  easily 
increase  the  compensable  loss  to  some  $900,  leaving  $1,600 
for  pain  and  suffering  and  permanently  diminished  earning 
capacity.  That  such  diminished  capacity  is  considerable,  the 
jury  might  well  have  found.  A  structural  iron  worker  com- 
mands rather  large  wages ;  somewhere  around  twice  that  for 
a  common  laborer.  To  command  the  higher  wages  one  must, 
necessarily,  be  perfect  in  body.  The  nature  of  the  work  re- 
quires it  A  stiff  leg  and  weakened  ankle  must  be  quite  a 
handicap.  If  anything  substantial  were  allowed  for  pain  and 
suffering,  not  over  $1,000  would  remain  to  compensate  for 
diminished  working  capacity.  The  man  was  thirty-two  years 
old.  The  injury  as  to  reduced  working  power  was  apparent. 
The  probable  continuance  of  his  life  is  measured  by  about 
thirty-three  years.  The  $1,000  suggested  for  diminished 
working  power  would  be  equivalent  to  an  annuity  for  respond- 
ent of  about  $4.25  per  month  or  about  three  per  cent,  of  his 
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earning  capacity  at  the  date  of  the  injury.     Thus  it  would 
seem  that  the  jury  cannot  be  well  charged  with  having  failed 
to  assess  the  damages  within  the  range  of  fair  judgment. 
By  the  Court. — The  judgment  is  affirmed. 


Gadow  and  wife,  Respondents,  vs.  Hunholz,  Appellant. 

March  2— March  2S,  1915. 

Tendor  and  purchaser  of  land:  Deeds:  Covenant  against  incum- 
hrances:  Breach:  Right  of  another  to  cut  ice:  Eviction:  Measure 
of  damages, 

1.  A  covenant  against  incumbrances  In  a  conveyance  of  miU  prop- 

erty including  the  bed  of  the  mill  pond  was  breached  where  the 
premises  were  subject  to  another  person's  right  to  harvest  ice 
thereon  and  to  the  burden  of  maintaining  the  water  at  a  certain 
height  during  the  ice-cutting  season. 

2.  Such  right  in  another  person,  in  the  nature  of  an  easement,  con- 

stitutes an  interest  in  the  land  In  diminution  of  the  fee  title 
which  the  deed  purported  to  convey;  and  the  hostile  assertion 
of  such  right  amounts  to  an  eviction,  entitling  the  grantee  to 
maintain  at  once  an  action  for  breach  of  the  covenant,  the  meas- 
ure of  hifl  damages  being  the  difference  between  the  market 
value,  at  the  time  of  the  conveyance,  of  the  premises  subject  to 
such  incumbrance  and  their  market  value  without  the  incum- 
brance. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwig,  Circuit  Judge.     Affirmed, 

This  is  an  action  to  recover  damages  for  breach  of  a  cove- 
nant against  incumbrances  contained  in  a  deed  from  defend- 
ant to  plaintiffs. 

On  December  24,  1904,  the  defendant  and  his  wife  (who 
joined  to  release  her  dower)  conveyed  by  deed  to  the  plaintiffs 
certain  premises  owned  by  them.  The  deed  contains  the  cove- 
nant *Hhat  at  the  time  of  the  ensealing  and  delivery  of  these 
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presents  •  •  .  the  same  [premises]  are  free  and  clear  from 
all  incumbrances  whatever.^'  The  defendant  had  obtained 
these  premises  from  one  Suckow  and  wife,  who  in  turn  had 
acquired  them  from  one  Henry  Meyer,  Jr.  and  wife.  In 
this  deed  from  Henry  Meyer,  Jr.  and  wife  to  Suckow  and 
wife  there  appeared  the  following  reservation : 

"The  parties  of  the  first  part  reserve  the  perpetual  and  ex- 
clusive privilege  of  harvesting,  cutting,  and  raising  ice  on 
said  premises,  which  right  they  reserve  to  themselves,  their 
heirs  and  assigns.  In  case  of  the  dam  of  the  mill  property 
as  described  above  should  wash  away  before  ice  cutting  is 
commenced,  it  is  hereby  agreed  that  no  damages  can  be  col- 
lected by  said  first  party  against  the  said  second  party.  The 
party  of  the  second  part  agrees  further  to  maintain  the  water 
during  the  ice-cutting  season  as  high  as  the  fall  of  the  dam. 
This  agreement  binds  the  heirs  and  assigns  of  the  respective 
parties." 

The  deed  containing  the  above  reservation  was  recorded  in 
the  office  of  the  register  of  deeds  of  Washington  county  June 
7,  1894.  The  rights  and  privileges  so  reserved  by  Henry 
Meyer,  Jr.  and  wife  were  conveyed  by  deed  to  one  Foster  and 
by  his  deed  to  the  Ozaukee  Ice  Company,  and  ultimately  by 
several  deeds  the  Wisconsin  Lakes  Ice  &  Cartage  Company 
in  December,  1898,  became  and  now  is  the  owner  thereof. 
Two  letters  of  the  Wisconsin  Ice  &  Cartage  Company  giving 
permission  to  others  to  cut  and  take  the  ice  were  admitted  as 
evidence,  although  they  were  written  prior  to  the  time  the 
property  was  deeded  to  the  plaintiffs. 

It  appears  that  some  people  from  that  community  did  cut 
ice  and  haid  ice  away  after  plaintiffs  took  possession  under 
their  deed.  The  plaintiffs  have  never  been  called  upon  to 
keep  the  water  up  to  a  certain  level  according  to  the  rights  of 
the  reservation.  Plaintiffs  made  several  attempts  to  buy  this 
reservation  from  the  Wisconsin  Lakes  Ice  &  Cartage  Com- 
pany, but  the  latter  refused  to  selL 

The  circuit  court  submitted  two  questions  to  the  jury  which 
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in  substance  were:  (1)  Wliat  was  the  value  of  the  premises 
at  the  time  plaintiffs  purchased  them  with  the  incumbrances 
thereon  created  by  the  deed  of  Henry  Meyer  and  wife  to 
Suckow  ?  and  (2)  What  was  the  value  of  the  premises  at  this 
time  without  the  incumbrances?  The  jury  found  that  the 
premises  were  $1,500  less  in  value  with  the  incumbrance  than 
when  freed  therefrom  at  the  time  of  sale.  Defendant's  mo- 
tion to  set  aside  the  verdict  and  for  a  new  trial  was  denied. 
The  court  awarded  judgment  for  the  plaintiffs  for  the  differ- 
ence in  the  values,  as  found  by  the  jury,  namely,  $1,500. 
From  such  judgment  this  appeal  is  taken. 

Samuel  M,  Field,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Lorenz  &  Lorenz, 
attorneys,  and  Rowan,  Kalaher  &  Stoecker,  of  counsel,  and 
oral  argument  by  F,  J.  Rowaru 

SiEBECKEB,  J.  The  trial  court  submitted  to  the  jury  only 
the  question  of  damages.  This  necessarily  implies  that  the 
court  held  that  all  other  questions  presented  on  the  trial  of 
the  case  involved  propositions  of  law  to  be  determined  by  the 
court.  There  is  no  dispute  as  to  the  reservation  in  the  Meyer 
deed.  The  reservation  is :  ".  .  .  the  perpetual  and  exclusive 
privilege  of  harvesting,  cutting,  and  raising  ice  on  said  prem- 
ises," and  connected  with  this  is  the  burden  ".  .  .  to  main- 
tain the  water  during  the  ice-cutting  season  as  high  as  the  fall 
of  the  dam.*'  There  is  no  controversy  but  that  this  reserva- 
tion is  in  breach  of  the  covenants  of  the  deed  by  which  the 
defendant  conveyed  the  premises  to  plaintiffs,  that  "they 
[grantors]  are  well  seised  of  the  premises  above  described,  as 
of  a  good,  sure,  perfect,  absolute,  and  indefeasible  estate  of 
inheritance  in  the  law  in  fee  simple  and  that  the  same  are 
free  and  clear  from  all  incumbrances  whatever,  and  that  the 
above  bargained  premises  in  the  quiet  and  peaceable  posses- 
sion of  .  .  ."  the  plaintiffs,  etc.,  "they  will  forever  warrant 
and  defend.*'     The  situation  thus  presented  shows  that  the 
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plaintiffs'  title  is  incumbered  and  burdened  as  shown  by  the 
reservation  and  constitutes  a  breach  of  the  covenant  that  the 
fee  title  is  free  and  clear  from  all  incumbrances.  This  right 
to  harvest  ice  and  the  burden  of  maintaining  the  water  dur- 
ing the  ice-harvest  season  is  a  right  and  an  interest  in  the 
land  in  diminution  of  the  fee  title  which  passed  by  the  de- 
fendant's deed  to  the  plaintiffs.  It  is  recognized  that  the  title 
to  ice  formed  on  streams  and  ponds  and  which  is  subject  to 
private  ownership  belongs  to  the  owner  of  the  bed.  Reysen 
V.  Roate,  92  Wis.  543,  66  N.  W.  599 ;  Abbott  v.  Cremer,  118 
Wis.  377,  95  K  W.  387.  The  grant  of  a  privilege  to  cut  and 
harvest  ice  is  therefore  a  grant  of  an  interest  conveyed  which 
constitutes  an  incumbrance,  and  hence  breaches  the  covenant 
in  a  deed  conveying  the  premises  in  fee  simple  free  and  clear 
from  all  incumbrances.  Weiss  v.  Binnian,  178  HI.  241,  52 
N.  E.  969. 

Defendant's  contention  that  the  court  erred  in  awarding 
recovery  of  the  damages  found  by  the  jury  rests  on  the  prop- 
osition that  only  nominal  damages  are  recoverable  for  such  a 
breach  of  the  covenant  against  incumbrances  occurring  im- 
mediately upon  delivery  of  the  deed,  and  that  substantial  dam- 
ages do  not  accrue  until  the  grantee  has  either  paid  for  the 
removal  or  extinguishment  of  the  incumbrance  or  has  been 
actually  ousted  from  the  premises  conveyed.  Reliance  for 
this  contention  is  placed,  among  others,  on  the  cases  of  Meck- 
lem  V,  Blake,  22  Wis.  495 ;  Eaton  v.  Lyman,  30  Wis.  41 ; 
McLerman  v.  Prentice,  85  Wis.  427,  55  N.  W.  764;  and 
Estate  of  Hanlin,  133  Wis.  140,  113  K  W.  411.  The  basis 
for  the  claim  for  the  recovery  of  nominal  damages  is  as  de- 
clared in  Eaton  v.  Lyman,  supra,  ".  .  .  that  a  covenant 
against  incumbrances  is  broken  if  the  land  at  the  time  of  the 
conveyance  is  subject  to  an  incumbrance  not  excepted  in  the 
deed,  and  that  the  covenantee  may  maintain  an  action  for  the 
breach,  but  can  recover  only  nominal  damages,  unless  it 
appears  that  he  has  sustained  an  actual  injury,"     The  in- 
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quiry  is,  What  injury  have  the  plaintiffs  suffered?  It  is 
quite  clear  that  they  have  suffered  more  than  a  nominal  breach 
of  the  covenant  against  incumbrances.  The  record  shows  that 
the  Wisconsin  Lakes  Ice  &  Cartage  Company  own  the  interest 
reserved  by  the  deed  of  Henry  Meyer,  Jr.,  amounting  to  a 
"perpetual  and  exclusive  privilege  of  harvesting,  cutting,  and 
raising  ice  on  the  said  premises,''  and  connected  therewith 
the  burden  of  maintaining  the  water  during  the  ice-harvest 
season  at  the  full  height  of  the  dam.  This  right  so  carved 
out  of  the  fee  title  is  a  valuable  one.  The  present  owners 
refuse  to  relinquish  it  and  have  asserted  it  hostilely  to  plaint- 
iffs' fee  title,  which  defendant  by  his  deed  to  the  plaintiffs 
covenanted  to  convey  free  from  incumbrances.  This  hostile 
assertion  of  the  rights  to  the  ice  and  the  consequent  right  to 
enter  on  the  plaintiffs'  premises  to  harvest  it  operates  to  de- 
prive the  plaintiffs  of  the  fee  title  free  from  all  interference 
and  amounts  to  an  eviction  from  enjoying  the  title  and  posses- 
sion of  the  premises  pursuant  to  the  covenants  of  the  deed, 
and  is  an  actual  and  substantial  injury  to  them.  The  right 
reserved  is  in  its  nature  and  kind  a  grant  to  take  something 
which  is  a  part  of  the' soil  or  a  product  thereof  .and  is  denom- 
inated a  right  in  the  nature  of  an  easement.  Walker  Ice  Co. 
V.  American  S.  <&  W.  Co.  185  Mass.  403,  70  N.  E.  937;  14 
Cyc.  1142;  ^Trofits  i  Prendre,"  6  Words  &  Phrases,  5666; 
Kennedy  S.  &  C.  Co.  v.  Sloss  S.  S.  <6  /.  Co.  137  Ala.  401, 
34  South.  372 ;  2  Washb.  Real  Prop.  (6th  ed.)  §  1227.  The 
facts  and  circumstances  show  that  the  fee  to  the  premises 
conveyed  is  subject  to  the  right  of  cutting  ice,  that  this  right 
is  asserted  as  a  hostile  one  to  plaintiff's  rights  and  injuriously 
affects  the  title'  which  defendant  covenanted  to  convey,  and 
naturally  permanently  diminishes  the  value  of  the  estate 
which  defendant  purported  to  convey  to  plaintiffs.  Under 
such  circumstances  the  covenantee  may  bring  his  action  im- 
mediately on  breach  of  the  covenant  in  the  deed  and  recover 
compensation  for  the  actual  injury  sustained  by  him.     Smith 
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V.  Davis,  44  Kan.  362,  24  Pac.  428 ;  Williams  v.  Hewitt,  67 
Wash.  62,  106  Pac.  496 ;  Oeiszler  v.  De  Oraaf,  166  N.  Y. 
339,  59  N.  E.  993.  The  circuit  court  properly  held  that  the 
facts  established  a  breach  of  the  covenant  against  incum- 
brances, that  the  nature  of  the  incumbrance  showed  that  it 
diminished  the  value  of  the  estate  which  defendant  purported 
to  convey  to  plaintiffs,  and  that  the  damage  consisted  in  the 
difference,  if  any,  of  the  market  value  of  the  estate  conveyed 
by  the  deed  with  the  existing  incumbrance  at  the  time  of  con- 
veyance and  the  market  value  thereof  without  such  incum- 
brance. This  question  was  submitted  to  the  jury,  who  found 
that  such  difference  amounted  to  the  sum  of  $1,500.  They 
found  the  market  value  of  the  property  free  from  the  incum- 
brance to  be  $15,000,  which  was  the  amount  the  plaintiffs 
paid  the  defendant  as  purchase  price.  The  court  awarded 
judgment  for  the  recovery  of  $1,500  as  damages  for  breach 
of  the  covenant  in  the  defendant's  deed  of  conveyance. 
By  the  Court. — The  judgment  appealed  from  is  affirmed. 


Bacinb  Puttyless  WiinwAV  Company,  Respondent,  vs. 
Chas.  Guetzkow  Company,  Appellant. 

March  2— March  2S,  1915. 

Sales:  By  corporation  or  agent f  Setoff. 

Findings  of  the  trial  court  that  certain  goods  were  bought  by  de- 
fendant from  the  plaintiff  corporation  through  its  agent,  and 
not  from  the  agent  himself,  against  whom  defendant  claimed  an 
offset,  are  held  to  be  sustained  by  the  evidence.* 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Oscar  M.  Fritz,  Circuit  Judge.     Affirmed. 

This  action  was  brought  in  the  civil  court  of  Milwaukee 
county  by  the  respondent  to  recover  for  goods,  wares,  and  mer- 
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chandise  alleged  in  the  complaint  to  have  been  sold  and  de- 
livered to  the  appellant.  Judgment  was  rendered  in  the  civil 
court  for  $130.60  damages  and  $14.79  costs  in  favor  of  the 
respondent  and  against  the  appellant.  Appeal  was  taken  to 
the  circuit  court  and  the  judgment  of  the  civil  court  affirmed. 

The  errors  relied  upon  are  (1)  that  the  circuit  court  erred 
in  affirming  the  judgment  of  the  civil  court;  and  (2)  that  the 
circuit  court  erred  in  failing  to  reverse  the  judgment  of  the 
civil  court. 

Leon  P,  Lamfrom,  for  the  appellant 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Alexander  &  Burke, 

Keewin,  J.  The  controversy  here  turns  on  whether  the 
sale  of  the  goods,  wares,  and  merchandise  was  made  by  the 
respondent  to  the  appellant,  or  whether  it  was  made  by  one 
Mertz  personally  to  the  appellant.  Mertz  was  tenant  of  ap- 
pellant and  was  indebted  to  it.  In  the  suit  by  plaintiff  in 
this  case  the  appellant  set  up  the  claim  that  it  bought  the 
goods  from  Mertz  and  not  from  respondent  and  sought  to  set 
off  a  claim  which  it  had  against  Mertz  individually.  Mertz 
was  in  the  employ  of  the  respondent  and  soliciting  manufac- 
turing companies  to  handle  the  articles  manufactured  by  re- 
spondent, a  patented  article  called  puttyless  windows.  The 
appellant  delivered  to  Mertz  an  order  to  make  certain  sash. 
Some  correspondence  occurred  between  appellant  and  respond- 
ent respecting  the  sale,  and  the  only  question  here  is  whether 
the  contract  of  sale  was  made  between  respondent  and  appel- 
lant through  the  respondent's  agent,  Mertz,  or  whether  the 
contract  was  made  between  appellant  and  Mertz  individually. 

Both  the  civil  and  the  circuit  courts  held  that  the  contract 
was  made  between  the  respondent  and  the  appellant  and  we 
are  satisfied  that  the  findings  below  are  well  supported  by  the 
evidence. 

By  the  Court. — Judgment  affirmed* 
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E.  L.  EssLEY  Machinery  Company,  Respondent,  vs.  Fibst 
Trust  Company,  Trustee,  Appellant. 

March  S—March  2S,  1915. 

Conditional  sale  of  machinery:  Failure  to  file  contract:  Validity:  Es- 
toppel: BpeciaJ  verdict:  Inconsistency:  Form  of  questions:  Evi- 
dence: Sufficiency:  Instructions  to  jury:  Appeal:  Harmless  er- 
rors, 

1.  A  conditional  contract  for  the  sale  of  personal  pr6perty,  though 

not  filed  as  required  by  sec.  2317,  Stats.,  until  shortly  before 
bankruptcy  proceedings  were  instituted  against  the  purchaser, 
is  not  necessarily  void  as  to  unsecured  creditors  of  the  latter. 
John  Deere  P.  Co.  t?.  Edgar  Farmer  8.  Co,  154  Wis.  490,  followed. 

2.  Where  the  vendor  did  not  withhold  the  filing  of  such  contract  be- 

cause requested  to  do  so  by  the  purchaser  nor  to  avoid  injuring 
the  credit  of  the  purchaser,  he  is  not  estopped  from  asserting 
title  as  against  creditors  who  did  not  extend  credit  to  the  pur- 
chaser on  the  faith  that  the  property  covered  by  the  contract  was 
unincumbered.  Standard  P.  Co,  v,  Ouenther,  67  Wis.  101,  and 
Sanger  v.  Ouenther,  73  Wis.  354,  distinguished. 
S.  Although  the  Jury  found  in  this  case  that  the  purchaser  requested 
the  vendor  not  to  file  the  conditional  sale  contract,  a  further 
finding  that  the  vendor  did  not  withhold  the  filing  because  of 
such  request  was  warranted  by  the  evidence  and  is  not  incon- 
sistent with  the  first  finding. 

4.  Findings  by  the  Jury  that  certain  creditors  of  the  purchaser  did 

not  extend  credit  to  it  upon  the  faith  that  the  property  men- 
tioned in  the  conditional  sale  contract  was  unincumbered,  and 
that  such  creditors  were,  by  the  vendor's  failure  to  file  the  con- 
tract, misled  into  believing  that  the  property  was  the  unincum- 
bered property  of  the  purchaser,  were  not  inconsistent,  it  being 
obvious  that  the  jury  intended  to  find  that  the  credit  would  have 
been  extended  even  if  the  creditors  had  known  the  facts  as  to 
said  contract. 

5.  The  finding  that  said  creditors  did  not  extend  credit  upon  the 

faith  that  the  property  mentioned  was  unincumbered  is  held  to 
be  warranted  by  the  evidence,  although  the  credit  men  of  such 
creditors  testified,  with  more  or  less  posltiveness,  that  they 
would  not  have  extended  credit  had  they  known  of  the  Incum- 
brance. 

6.  Although  the  question  in  answer  to  which  the  Jury  made  the  find- 

ing last  above  mentioned  might  have  been  made  a  little  clearer, 
yet  it  sufficiently  submitted,  and  the  Jury  must  have  understood, 
the  issue  involved,  i.  e.  whether  or  not  the  credit  would  have 
been  extended  if  the  creditors  had  known  of  the  existence  of  the 
conditional  sale  contract 


23]  JANUARY  TERM,  1915.  301 

E.  L,  Essley  Machinery  Co.  v.  First  Trust  Co.  160  Wis.  300. 

7.  A  requested  instruction  in  respect  to  such  question  that  it  was  not 
necessary  to  an  affirmative  answer  that  the  creditor  so  extend- 
ing credit  actually  saw  the  machinery  covered  by  the  conditional 
contract  or  knew  that  the  particular  items  of  machinery  covered 
thereby  were  in  the  debtor's  plant,  but  that  it  was  sufficient  if 
such  credit  was  extended  upon  the  faith  that  the  plant  as  a  whole 
was  the  property  of  the  debtor,  was  substantially  correct  and 
might  well  have  been  g^iven;   but,  there  being  no  probability  I 

that  if  it  had  been  given  the  result  would  have  been  difTerent,  the 
error  in  refusing  it  was  nonprejudiclaL  ' 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee  county :  Oscab  M.  Fritz,  Circuit  Judge.     Affirmed, 

On  or  about  July  25,  1912,  the  plaintiff  sold  the  Mil- 
waukee Motor  Company  machinery  of  the  agreed  value  of 
$5,584.60,  under  a  contract  by  the  terms  of  which  possession 
was  to  be  delivered  to  the  Motor  Company,  but  the  title  was 
to  remain  in  the  Machinery  Company  until  the  purchase  price 
was  paid  as  agreed.  The  conditional  sale  contract  was  not 
recorded  until  June  13,  1913,  on  which  date  the  plaintiff 
brought  this  action  to  recover  the  possession  of  the  machinery 
sold  as  aforesaid.  The  Milwaukee  Motor  Company  was  ad- 
judged a  bankrupt  on  June  30,  1913,  by  virtue  of  proceed- 
ings instituted  on  the  17th  of  the  same  month.  The  appel- 
lant was  appointed  and  qualified  as  a  trustee  of  the  bankrupt 
on  July  25,  1913,  and  thereafter  it  was  made  a  party  de- 
fendant to  this  action.  With  the  exception  of  $1,400,  the 
purchase  price  of  the  machinery  covered  by  said  contract  had 
been  paid.  The  machinery  was  installed  in  the  plant  of  the 
Motor  Company,  and  presumably  used  from  the  time  of  its 
installation  to  the  time  suit  was  begun.  It  was  the  conten- 
tion of  the  trustee  that,  the  contract  reserving  title  in  the 
vendor  not  having  been  recorded  as  provided  by  statute,  it 
was  fraudulent  and  void  as  to  creditors.  On  the  issues  raised 
by  the  pleadings  the  following  special  verdict  was  returned : 

"(1)  Did  the  Milwaukee  Motor  Company  request  plaintiff 
not  to  file  said  contract  in  the  office  of  the  clerk  of  the  city  of 
Milwaukee?     A.  Yes. 

"(2)   If  you  answer  question  No.  1  'Yes,'  then  answer  this 
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question :  Did  the  plaintiff,  because  of  such  request,  withhold 
the  filing  of  said  contract  until  June  13,  1913  ?     A,  No. 

"(3)  Did  the  plaintiff  withhold  the  filing  of  said  contract 
until  June  13,  1913,  in  order  not  to  injure  the  credit  of  the 
Milwaukee  Motor  Company  ?     A.  No. 

"(4)  Did  Phillip  Gross  Hardware  Company  give  credit 
to  the  Milwaukee  Motor  Company  between  July  25,  1912, 
and  June  13,  1913,  upon  the  faith  that  the  properly  men- 
tioned in  said  contract  was  unincumbered  property  of  the 
Milwaukee  Motor  Company  ?     A.  No. 

"(6)  Was  the  Phillip  Gross  Hardware  Company,  in  ex- 
tending credit  to  the  Milwaukee  Motor  Company  between 
July  25,  1912,  and  June  13,  1913,  misled,  by  the  failure  of 
the  plaintiff  to  file  said  contract,  into  believing  that  the  prop- 
erty covered  thereby  was  unincumbered  property  of  the  Mil- 
waukee Motor  Company?     A,  Yes." 

Questions  6,  8,  10,  and  12  were  the  same  as  question  4  ex- 
cept that  they  applied  to  different  creditors.  They  were  all 
answered  "No.** 

Questions  Y,  9,  11,  and  13  were  the  same  as  question  5, 
except  as  they  applied  to  the  creditors  named  in  questions 
6,  8, 10,  and  12.    They  were  answered  the  same  as  question  6. 

"(14)  If  the  court  should  be  of  the  opinion  that  the  de- 
fendant First  Trust  Company  is  entitled  to  recover  in  this 
action,  then  what  was  the  value  of  the  property  in  question  on 
June  13,  1913  ?     A.  $3,500." 

On  this  verdict  judgment  was  rendered  for  the  plaintiff 
awarding  to  it  the  possession  of  the  machinery  covered  by  the 
conditional  sale  contract,  and  from  such  judgment  the  trus- 
tee prosecutes  this  appeal. 

For  the  appellant  there  were  briefs  by  Miller,  Mack  A 
Fairchild,  and  oral  argument  by  W.  F.  Adams. 

For  the  respondent  there  was  a  brief  by  Harper  <6  Me- 
Myrm,  and  oral  argument  by  John  F.  Harper, 
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Babnes,  J.  1.  The  appellant  indists  that  the  contract  was 
void  as  against  the  creditors  of  the  Motor  Company  under 
sec.  2317,  Stats.,  because  not  seasonably  filed.  This  section 
provides  that  no  contract  for  the  sale  of  personal  property, 
by  the  terms  of  which  the  title  is  to  remain  in  the  vendor  and 
the  possession  in  the  vendee  until  the  conditions  of  the  sale 
are  complied  with,  shall  be  valid  as  against  any  other  person 
than  the  parties  thereto  and  those  having  notice  thereof,  un- 
less such  contract  shall  be  in  writing  and  shall  be  filed  in  the 
manner  therein  prescribed. 

The  scope,  meaning,  and  purpose  of  this  statute  was  re- 
cently given  careful  consideration  by  this  court  in  John  Deere 
P.  Co.  V.  Edgar  Farmer  8.  Co.  154  Wis.  490, 143  N.  W.  194, 
and  it  was  held  that  such  a  contract  was  not  per  se  void  as  to 
unsecured  creditors  because  of  failure  to  file  it  as  the  law 
provided.  We  are  satisfied  that  that  case  was  correctly  de- 
cided and  that  it  fully  meets  appellant's  first  contention. 

2.  The  appellant  next  claims  that  the  contract  was  void  as 
to  creditors  under  the  decisions  of  this  court  in  Standard  P. 
Co.  V.  Ouenther,  67  Wis.  101,  30  N.  W.  298,  and  Sanger  v. 
Ouentherj  73  Wis.  354,  41  N.  W.  436.  In  these  cases  it  was 
held  that  where  a  mortgagee  of  chattels  refrained  from  filing 
his  mortgage  at  the  request  of  the  mortgagor  so  as  not  to  in- 
jure the  credit  of  the  latter,  and  third  parties  extended  credit 
to  the  mortgagor  upon  the  faith  that  his  property  was  unin- 
cumbered, the  mortgagee  was  estopped  to  claim  that  his 
mortgage  was  an  existing  lien  on  the  property  thereby  covered 
as  against  such  creditors.  These  cases  seem  to  go  upon  the 
principle  that  no  matter  what  the  intent  of  the  mortgagee 
might  have  been,  the  arrangement  amounted  to  a  fraud  in 
law  and  in  fact  upon  the  creditors  who  parted  with  their 
property  because  of  it.  Accepting  the  second,  third,  fourth, 
sixth,  eighth,  tenth,  and  twelfth  findings  of  the  jury  as  be- 
ing sustained  by  the  evidence,  the  appellant  has  not  brought 
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itself  within  the  rule  of  the  two  cases  last  referred  to.  The 
jury  has  found  that  the  plaintiff  did  not  withhold  the  filing 
of  its  contract  because  requested  to  do  so  by  the  Motor  Com- 
pany and  that  it  did  not  withhold  filing  in  order  not  to  injure 
the  credit  of  such  company.  It  also  found  that  the  creditors 
named  in  questions  4,  6,  8,  10,  and  12  did  not  extend  credit 
to  the  Motor  Company  on  the  faith  that  the  property  men- 
tioned in  the  contract  was  unincumbered.  Accepting  these 
findings  as  true,  the  creditors  named  did  not  part  with  their 
property  because  of  any  act  or  omission  on  the  part  of  the 
plaintiff;  so  the  vital  element  of  estoppel  that  existed  in  the 
cases  cited  was  entirely  wanting  in  the  instant  case. 

3.  It  is  next  contended  that  the  answers  to  questions  2  and 
3  of  the  verdict  are  inconsistent  with  the  answer  to  question  1, 
and  that  they  should  have  been  set  aside  for  this  reason. 

The  trade  was  made  by  Mr.  McDonald,  representing  the 
plaintiff,  and  Messrs.  Warner  and  Kaiser,  representing  the 
Motor  Company.  Warner  and  Kaiser  testified^ that  they  re- 
quested McDonald  not  to  file  the  contract,  and  stated  with 
less  positiveness  that  McDonald  agreed  not  to  do  so.  Mc- 
Donald testified  that  no  such  conversation  occurred.  By  its 
answer  to  question  1  the  jury  found  that  the  request  was 
made.  The  argument  advanced  by  appellant  is  that  the  jury 
in  answering  question  1  must  have  accepted  the  evidence  of 
Warner  and  Kaiser  and  rejected  that  of  McDonald,  and  that 
the  evidence  would  not  justify  an  affirmative  answer  to  ques- 
tion 1  and  a  negative  answer  to  questions  2  and  3,  and  that 
the  verdict  is  at  least  inconsistent.  The  argument  cannot 
prevaiL  While  the  evidence  of  Warner  and  Kaiser  is  posi- 
tive to  the  point  that  they  made  the  request,  it  is  by  no  means 
positive  on  the  point  that  McDonald  agreed  not  to  file  the 
document.  Reading  the  direct  and  cross-examination  of  War- 
ner together,  it  is  evident  that  what  he  meant  to  testify  to 
was  that  McDonald  agreed  to  the  suggestion  made  because 
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he  did  not  in  express  terms  repudiate  it.     Neither  is  the  evi- 
dence of  Kaiser  very  convincing.     He  said : 

"As  near  as  my  recollection  is  now,  we  asked  Mr.  McDon- 
ald not  to  put  this  contract  on  file  as  it  would  impair  our 
credit  I  don't  know  just  what  he  said  at  that  time.  I 
don't  know  whether  he  said  it  was  all  right  or  whether  he 
would  get  information  on  it.  I  do  not  recollect  any  particu- 
lar conversation  or  words  that  were  used ;  he  simply  said  that 
would  be  all  right'* 

McDonald  and  Essley,  the  president  of  the  company,  both 
testified  that  the  instrument  was  not  filed  because  they  did 
not  know  that  it  was  necessary  to  file  it  in  order  to  fully  pro- 
tect their  interest  in  their  property  which  they  had  deliv- 
ered to  the  Motor  Company.  There  was  plenty  of  evidence 
to  warrant  the  jury  in  answering  questions  2  and  3  as  they 
did,  and  the  answers  are  not  inconsistent  with  the  answer  to 
question  1. 

4.  It  is  next  argued  that  the  answers  returned  to  questions 
4,  6,  8,  10,  and  12  are  inconsistent  with  the  answers  to  ques- 
tions 5,  7,  9,  11,  and  13. 

By  the  answers  to  the  even-numbered  questions  above  enu- 
merated the  jury  found  that  certain  creditors  of  the  Motor 
Company  did  not  extend  credit  to  it  between  July  25,  1912, 
and  June  13,  1913,  upon  the  faith  that  the  property  men- 
tioned in  the  conditional  sale  contract  was  unincumbered.  By 
the  answers  to  the  odd-numbered  questions  the  jury  found 
that  the  creditors  referred  to  in  the  even-numbered  qucstioas 
were,  by  the  plaintiff's  failure  to  file  its  contract,  misled  into 
believing  that  the  property  covered  thereby  was  the  unincum- 
bered property  of  the  Motor  Company. 

The  court  did  not  charge  the  jury  in  reference  to  ques- 
tions 4  to  13  inclusive.  It  seems  rather  obvious  that  the 
jury  intended  to  find  as  to  each  of  the  creditors  named  that 
it  did  not  know  of  the  existence  of  the  plaintiff's  contract  and 
Vol.  160  —  20 
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supposed  when  it  made  its  sale  that  the  machinery  in  the  fac- 
tory was  unincumbered,  but  that  the  sales  would  have  been 
made  by  the  creditors  had  each  and  every  of  them  been  con- 
versant with  the  exact  facts.  The  use  of  the  word  "misled'^ 
in  the  odd-numbered  questions  was  not  a  particularly  happy 
one,  and  had  the  word  '^led"  been  used  instead,  it  would  have 
been  better.  There  is  often  a  great  diflPerence  between  laeing 
"led"  and  "misled."  Where  one  is  only  being  ^^ed"  or  "mis- 
led" into  a  belief,  however,  it  does  not  matter  much  which  it 
is,  so  long  as  the  belief  is  not  acted  on  or  relied  on.  If  the 
answers  to  the  questions  mean  and  were  understood  and  in- 
tended to  mean  what  we  think  they  do,  there  is  no  inconsist- 
ency between  them. 

6.  It  is  further  contended  that  the  answers  to  the  even- 
nximbered  questions  referred  to  should  be  set  aside  because 
contrary  to  the  undisputed  evidence. 

The  credit  men  of  the  five  creditors  named  in  these  ques* 
tions  testified  in  substance,  with  more  or  less  positiveness> 
that  they  would  not  have  extended  credit  had  they  known  of 
the  plaintiff's  incumbrance.  In  the  nature  of  things  such 
evidence  could  not  be  contradicted  directly.  It  set  forth  a 
state  of  mind,  or,  rather,  what  the  witness  presently  thought 
he  would  have  done  on  a  former  occasion  had  he  known  a 
certain  fact.  But  there  were  a  number  of  circumstances  that 
indicated  that  hindsight  might  have  had  much  to  do  with  the 
formation  of  the  belief  expressed.  Most  if  not  all  of  these 
creditors  had  been  doing  business  with  the  Motor  Company 
long  before  this  machinery  was  sold.  There  was  a  recorded 
mortgage  for  about  $20,000  against  the  plant,  which  was  a 
large  one.  They  all  knew  of  the  credit  rating  af  the  Motor 
Company,  and  knew  little  about  the  specific  items  of  machin- 
ery in  the  plant.  Some  of  them  at  least  knew  of  some  of  the 
contracts  which  the  Motor  Company  had  for  the  sale  of  its 
product.  The  total  claims  filed  against  the  bankrupt  ex- 
ceeded $550,000;  so  that  the  matter  of  a  conditional  sale  to 
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it  of  property  worth  less  than  $6,000  would  not  be  likely  to 
very  largely  influence  the  lines  of  credit  which  were  being 
extended.  Without  discussing  in  detail  the  various  consid- 
erations which  might  lead  the  jury  to  answer  these  questions 
as  they  were  answered,  we  are  satisfied  that  the  conclusions 
reached  have  sufficient  support  in  the  evidence. 

6.  It  is  further  contended  that  the  even-numbered  ques- 
tions referred  to  were  improperly  framed,  and  that  the  in- 
quiry should  have  been:  "Did  creditors  of  defendant  Mil- 
waukee Motor  Company  give  credit  to  said  company  between 
July  25,  1912,  and  June  13,  1913,  upon  the  faith  that  said 
machinery,  as  a  part  of  the  company's  plant,  was  the  property 
of  said  company  ?"  The  appellant  requested  that  this  form 
of  question  be  submitted  in  lieu  of  that  used. 

There  is  some  ground  for  criticising  the  form  of  the  even- 
numbered  questions  referred  to.  There  is  the  possibility  that 
the  jury  might  have  understood  that  the  questions  should  be 
answered  in  the  negative  unless  they  found  that  the  sole  con- 
sideration which  induced  the  making  of  the  sales  was  the  fact 
that  the  particular  property  covered  by  the  contract  of  sale 
was  unincumbered.  This  objection  is  pretty  far-fetched  and 
is  as  applicable  to  the  form  of  question  requested  by  the  ap- 
peUant  as  it  is  to  that  used. 

The  position  of  the  creditors  on  the  trial  was  that  they  were 
patrons  of  K.  G.  Dun  &  Company ;  that  if  the  sale  contract 
had  been  filed  they  would  have  been  advised  of  it  by  that 
company;  and  that,  had  they  been  so  advised,  they  would 
have  refused  to  extend  the  credits  which  they  did  extend. 
There  could  hardly  be  any  doubt  in  the  minds  of  the  jurors  or 
any  one  else  that  question  4  and  kindred  questions  were  in- 
tended to  put  the  last  proposition  above  stated  before  the  jury. 
The  inquiry  was:  Would  these  creditors  have  extended  the 
credits  which  they  did  had  they  known  of  the  existence  of 
plaintiflF's  contract?  Had  the  contract  been  filed  the  cred- 
itors would  have  had  notice  of  it     If  they  had,  would  they 
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have  done  as  they  did  or  would  they  have  refused  to  part  with 
their  goods  ?  If  they  would  have  extended  the  credits  whether 
or  no,  they  were  not  injured  by  failure  to  file.  If  this  issue 
was  not  covered  by  the  questions  submitted  it  was  not  covered 
by  the  form  of  question  requested,  and  the  jury  has  not  passed 
on  it  at  all,  in  which  case  we  must  presume  the  necessary  find- 
ings by  the  court  to  support  the  judgment.  However,  it  is 
our  judgment  that,  while  the  even-numbered  questions  might 
have  been  made  a  little  clearer,  they  w^ere  designed  to  present 
the  proper  issue,  and  that  the  jury  must  have  fully  understood 
the  issue  involved. 

7.  In  connection  with  questions  4,  6,  8,  10,  and  12  the  de- 
fendant requested  the  following  instruction,  which  was  re- 
fused : 

"In  order  to  answer  any  of  these  questions  TTes,'  it  is  not 
necessary  that  the  creditor  so  extending  credit  actually  saw 
the  machinery  covered  by  the  contract  or  knew  that  the  par- 
ticular items  of  machinery  covered  by  the  contract  were  in 
said  plant.  It  is  sufficient  if  you  find  that  such  credit  was 
extended  upon  the  faith  that  the  plant  as  a  whole  was  the 
property  of  Milwaukee  Motor  Company." 

This  instruction  was  substantially  correct  and  might  well 
have  been  given.  We  think,  however,  that  there  is  hardly  a 
remote  possibility  that  the  result  would  have  been  different 
had  the  instruction  been  given,  and  the  refusal  to  give  it  must 
be  held  nonprejudicial  error. 

Complaint  is  made  about  the  refusal  to  give  another  re- 
quested instruction  and  about  certain  rulings  on  the  admis- 
sion of  testimony.  It  would  serve  no  useful  purpose  to  dis- 
cuss these  assignments  of  error  in  detail  They  are  not  well 
taken. 

By  the  Court. — Judgment  affirmei 
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Lauth,  Respondent,  vs.  McKenna  Steel  Working  Com- 
pany, Appellant. 

March  S— March  25,  1915. 

OontracU:  Construction:  Royalties  on  patented  furnace:  Nonuser, 

Where*  by  the  terms  of  a  contract  granting  to  defendant  the  ex- 
elusive  right  to  use  a  patented  furnace  during  the  life  of  any  of 
the  patents  thereon,  defendant  was  to  pay  a  royalty  of  $100  per 
year  for  each  and  every  furnace  erected  under  the  agreement, 
the  liability  to  pay  such  royalties  during  the  period  of  the  grant 
was  not  dependent  upon  use  by  defendant  of  the  furnaces  so 
erected. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  W.  J.  Tubnee,  Circuit  Judge.     Affimied. 

Action  begun  in  the  civil  court  of  Milwaukee  county  to  re- 
cover $500  due  under  a  contract  granting  to  defendant  the 
exclusive  right  to  the  use  of  a  patent.  A  judgment  of  the 
civil  court  in  favor  of  plaintiff  was  affirmed  upon  appeal  to 
the  circuit  court.  From  such  judgment  of  affirmance  the  de- 
fendant appealed. 

For  the  appellant  there  was  a  brief  by  Morris  <fe  Canright, 
and  oral  argument  by  (7.  E.  Canright 

For  the  respondent  there  was  a  brief  by  McElroy  &  Fergw 
son,  and  oral  argument  by  W.  J.  McElroy. 

ViNjB,  J.  February  28,  1898,  the  plaintiff  entered  into 
an  agreement  with  the  defendant  the  material  portions  of 
which  read  as  follows: 

'TVhereas,  the  said  first  party  is  the  patentee  of  a  heating 
furnace  known  as  the  'Lauth'  heating  furnace,  covered  by 
United  States  patents  No.  434,716,  issued  August  19,  1890, 
and  Nob.  594,111  and  594,112,  issued  November  23,  1897; 
and 

"Whereas,  the  said  Second  party  desires  to  secure  the  ex- 
clusive right  to  make  and  use  the  furnace  covered  by  said  let- 


310         SUPREME  COURT  OF  WISCONSIN.     [Mab. 

Lauth  v.  McKenna  Steel  Working  Co.  160  Wis.  309. 

ters  patent,  for  reheating  steel  rails,  for  the  purpose  of  re- 
newing the  same  as  well  as  for  the  purpose  of  re-roUing  the 
same, 

"Now,  therefore,  in  consideration  of  the  sum  of  five  hun- 
dred ($600)  dollars  in  hand  paid,  the  receipt  whereof  is  by 
the  first  party  hereby  acknowledged,  and  of  the  further  sum 
of  one  hundred  ($100)  dollars  per  annum  to  be  paid  by  said 
second  party  to  said  first  party  as  a  royalty,  for  each  and 
every  furnace  erected  under  this  agreement,  the  said  first 
party  hereby  grants  to  said  second  party,  its  successors  and 
assigns,  the  sole  and  exclusive  right  to  use  the  furnace  covered 
by  said  letters  patent  and  any  and  all  improvements  hereafter 
made  therein  for  the  purposes  hereinbefore  set  forth,  during 
the  lives  of  the  said  letters  patents  or  any  extensions  thereof, 
as  well  as  during  the  life  of  any  letters  patents  hereafter  is- 
sued for  improvements  germane  thereto. 

"If  at  any  time  prior  to  the  end  of  five  years  after  the  date 
of  this  agreement  any  other  make  of  heating  furnace  is  sub- 
stituted for  any  of  the  furnaces  built  under  this  agreement, 
then  and  in  that  event  the  said  second  party  shall  pay  to  the 
first  party  a  sum  of  money  suflScient  to  make  the  total  royalty 
(exclusive  of  the  said  first  payment  of  $500)  on  the  furnace 
or  furnaces,  the  use  of  which  is  discontinued,  aggregate  five 
hundred  ($500)  dollars  per  furnace." 

It  will  be  observed  from  the  above  agreement  that  it  granted 
an  exclusive  right  to  use  the  furnace ;  that  the  duration  of  the 
grant  was  coextensive  with  the  life  of  any  of  the  patents  men- 
tioned, or  of  any  extension  thereof,  or  of  any  thereafter  is- 
sued for  improvements  germane  to  the  patents  mentioned,  and 
that  the  consideration  for  the  grant  was  $500  and  the  addi- 
tional sum  of  $100  per  furnace  per  year  for  every  furnace 
constructed.  So  the  agreement  prescribes  the  duration  of  the 
grant  and  the  annual  sum  per  furnace  to  be  paid  during  the 
period  of  the  grant.  It  is  conceded  that  defendant  con- 
structed five  furnaces  and  that  some  of  the  patents  referred 
to  have  not  expired. 

The  defendant  seeks  to  avoid  payment  on  the  ground  that 
during  the  period  for  which  compensation  is  sought  it  had  not 
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used  the  furnaces.  By  the  agreement  the  consideration  was 
not  made  contingent  npon  use.  As  aptly  stated  by  the  circuit 
judge,  "the  period  during  which  royalty  shall  be  paid  is  defi- 
nitely fixed  as  the  life  of  the  patent  having  the  longest  time 
to  ruQ.  The  plaintiff  is  thereby  deprived  of  the  use  of  his 
patents,  and  the  defendant  has  the  right  to  use  the  device  cov- 
ered by  them  or  keep  them  off  the  market  It  is  the  right 
which  the  defendant  acquired,  to  use  or  not  at  its  pleasure, 
for  which  it  is  paying,  and  not  for  the  use  of  the  particular 
device."  Judgment  was  properly  entered  for  plaintiff.  ^ 
By  the  Court, — Judgment  affirmed. 


Feet,  Respondent,  vs.  Etzel  and  others.  Appellants. 

March  S— March  23,  1915. 

Tendar  and  purchaser  of  land:  Contract:  Quantity  sold:  ''More  or 

leas:**  Price  ty  acre:  Mistake, 

1.  The  words  "more  or  less"  In  a  land  contract  or  deed,  following  a 

statement  as  to  the  number  of  acres  contained  in  the  tract  sold, 
are  Intended  to  cover  a  reasonable  excess  or  deficiency,  the  risk 
of  which  both  parties  assume;  but  they  do  not  cover  a  difference 
so  great  as  to  make  it  evident  that  either  fraud  or  gross  mistake 
entered  into  the  contract 

2.  Thus,  where  the  purchaser  of  a  farm  had  been  well  acquainted 

with  the  land  and  its  boundaries  for  many  years  and  was  evi- 
dently buying  the  tract,  although  the  price  was  computed  by  the 
acreage  named  in  the  contract,  a  deficiency  in  the  amount  con- 
veyed of  about  three  acres  out  of  seventy-five  is  held  to  be  cov- 
ered by  a  clause  in  the  contract,  "containing  in  the  whole  104 
acres  more  or  less,  .  .  .  excepting,  however,  28.50  acres  more  or 
less  this  day  sold  to"  a  third  person. 
SuiBECKEB^  J.,  dissents. 

Appeai,  from  a  judgment  of  the  circuit-court  for  Milwau- 
kee county:  Orben  T.  Williams,  Circuit  Judge.     Reversed. 
This  is  an  action  to  recover  money  paid  by  mistake.     It 
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was  tried  by  the  court.  The  facts  were  as  follows:  The  par- 
ties for  many  years  owned  and  lived  upon  neighboring  farms 
in  the  town  of  Granville,  Milwaukee  county,  the  defendants' 
farm  containing  somewhat  more  than  100  acres.  In  Novem- 
ber, 1909,  the  defendants  sold  to  a  railway  company  a  strip 
of  land  through  their  farm  which  was  surveyed  and  staked 
out  by  the  engineer  of  the  company.  The  defendants  met  the 
representatives  of  the  railway  company  November  9th  to  close 
the  transaction,  and  the  plaintiff,  who  desired  to  purchase  the 
remainder  of  the  farm,  was  also  present.  At  that  time  there 
was  produced  a  certificate  by  the  surveyor  to  the  effect  that  he 
had  surveyed  the  strip  sold  to  the  railroad  company  and  that 
it  contained  28.80  acres  more  or  less.  This  latter  parcel  was 
then  conveyed  by  the  defendants  to  the  railway  company. 
After  this  conveyance  was  made  the  plaintiff  and  defendants 
entered  into  a  written  contract  for  the  purchase  by  the  plaint- 
iff of  the  remainder  of  the  farm.  In  this  contract  the  plaint- 
iff agreed  to  purchase  the  farm  at  $136  per  acre,  of  which  $50 
was  paid  down  and  the  balance  was  to  be  paid  March  1, 1910. 
The  farm  consisted  of  three  contiguous  parcels  which  were 
described  separately  in  the  contract.  The  first  was  described 
by  courses  and  distances,  followed  by  the  words  "containing 
34.95  acres."  The  second  was  described  as  "the  north  25 
acres  of  said  quarter-section  described  as  follows;"  then  fol- 
lowed a  description  by  courses  and  distances.  The  third  was 
described  as  "the  north  50  acres  of  the  east  half  of  said  north- 
west quarter,  section  31,  except  six  acres  heretofore  sold  to 
Nicholas  Mullatore;"  then  followed  the  words  "containing  in 
the  whole  104  acres  more  or  less,  together  with  all  buildings 
and  improvements  of  every  kind  thereon,  excepting,  however, 
28^  acres  more  or  less  this  day  sold  to  the  Milwaukee,  Sparta, 
C.  &  N.  W.  Eailway  Company." 

On  the  1st  of  March,  1910,  the  parties  met  again  and  the 
plaintiff  paid  the  consideration  (which  was  figured  on  the 
basis  of  75.70  acres  at  $136  per  acre,  amounting  in  all  to 
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$10,295.20).  A  warranty  deed  of  the  farm  was  executed 
and  delivered  and  the  plaintiff  thereafter  took  possession  of 
the  farm.  In  the  deed  the  first  parcel  of  land  was  described 
by  metes  and  bounds,  "containing  34.95  acres  more  or  less." 
The  second  and  third  parcels  were  described  as  in  the  con- 
tract, but  the  phrase  "containing  in  the  whole  104  acres  more 
or  less"  at  the  end  of  the  three  descriptions  was  omitted  and 
the  exception  at  the  end  read  "except  six  acres  heretofore  sold 
to  Nicholas  Mullatore  and  excepting  28.80  acres  heretofore 
deeded  to  the  M.  S.  and  N,  W.  Ky.  Company." 

A  year  after  the  execution  of  the  deed  the  plaintiff  had  the 
farm  accurately  surveyed  and  it  was  found  that  the  first  par- 
cel of  land  described  in  the  contract  as  containing  34.95  acres 
only  contained  33.75  acres,  while  the  parcel  deeded  to  the 
railway  company  contained  30.18  acres  instead  of  28.50  acres 
as  described  in  the  contract  or  28.80  acres  as  described  in  the 
deed. 

The  court  did  not  find  that  any  fraud  was  committed,  but 
that  the  parties  mutually  understood  that  there  were  75.70 
acres  in  the  farm,  whereas  there  were  in  fact  but  72.57  acres ; 
that  the  sale  was  a  sale  by  the  acre  at  $136  per  acre,  and  that 
on  account  of  the  mistake  the  plaintiff  paid  $425.68  more 
than  he  should  have  paid. 

Judgment  for  this  sum  with  interest  from  the  date  of  the 
commencement  of  the  action  was  rendered  for  the  plaintiff, 
and  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Henry  V.  Kane  and 
Joseph  P.  Ccdlan,  and  oral  argument  by  Mr.  Kane. 

For  the  respondent  there  was  a  brief  by  Clarke  <£'  Donnelly, 
and  oral  argument  by  John  W,  Clarice.  They  cited,  among 
other  cases.  Butt  v.  Smith,  121  Wis.  566,  569,  570,  99  N.  W. 
328;  Wilson  v.  Randall,  67  N.  Y.  338 ;  Murdoch  v.  Gilchnst, 
52  N.  Y.  242;  White  v.  Miller,  22  Vt  380;  Rich  v.  Scales, 
116  Tenn.  57,  91  S.  W.  50 ;  Ilosleton  v.  Dickinson,  51  Iowa, 
244,  1  X.  W.  550;  Trinkle  v.  Jackson,  86  Va.  238,  9  S.  E. 
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986,  4  L.  R,  A.  525,  527 ;  Hays  v.  Hays,  126  Ind.  92,  25 
N.  E.  600, 11  L.  R.  A.  376 ;  Hoover  v.  Sensman,  2  Sai  (Pa.) 
487,  4  Atl.  730 ;  Euffner  v.  Ridley,  81  Ky.  165,  4  Ky.  L.  Rep. 
958 ;  Hull  v.  Watts,  95  Va.  10,  27  S.  E.  829 ;  Benson  v.  Hum- 
phreys,  75  Va.  196;  BrooJcs  v.  Halane,  116  111.  App.  383;  1 
Sugden,  Vendors  (8th  Am.  ed.)  489. 

WiNSLOw,  C.  J.  The  farm  which  was  sold  was  well  known 
to  both  parties.  They  both  supposed  it  to  contain  something 
more  than  seventy-five  acres  after  the  railroad  parcel  was 
taken  out.  They  agreed  that  the  plaintiff  should  purchase  it 
and  should  pay  therefor  at  the  rate  of  $136  an  acre,  and  their 
contract  described  it  in  effect  as  104  acres  "more  or  less," 
excepting  28.50  acres  "more  or  less"  that  day  sold  to  the  rail- 
road company.  In  fact  the  original  farm  contained  but  102.75 
acres  and  the  piece  conveyed  for  railroad  purposes  contained 
30.18  acres,  leaving  but  72.57  acres  covered  by  the  contract, 
being  about  three  acres  less  than  the  amount  named  in  the 
contract. 

The  fundamental  question  in  the  case  is  whether  this  short- 
age is  covered  by  the  words  "more  or  less."  These  words 
must  be  given  some  meaning ;  they  cannot  be  supposed  to  have 
been  inserted  merely  for  their  literary  effect.  Unquestion- 
ably they  constitute  a  qualification  of  the  previous  statement 
of  acreage,  and  the  well  established  principle  is  that  they  im- 
port that  there  may  be  a  small  deficiency  or  excess  of  acreage, 
the  risk  of  which  both  parties  assume,  but  that  they  do  not 
cover  a  great  difference  or  a  considerable  variation  either  way, 
1.  6.  a  difference  so  great  as  to  make  it  evident  that  either 
fraud  or  gross  mistake  entered  into  the  contract. 

As  has  been  said,  "the  words  'more  or  less'  are  intended  to 
cover  a  reasonable  excess  or  deficit."  Belknap  v,  Sealey,  14 
N.  Y.  143,  156;  Hosleton  v.  Dickinson,  51  Iowa,  244,  1  N. 
W.  550;  Trinkle  v.  Jackson  (86  Va.  238,  9  S.  E.  986)  4  L. 
R  A.  525,  see  note  p.  526;  2  Warvelle,  Ven'dors,  p.  838. 
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This  is  the  basis  of  decision  in  the  recent  case  of  Richards  v. 
MiOard,  146  Wis.  652,  131  N.  W.  365,  where  the  contract 
described  the  land  sold  as  about  160  acres  more  or  less  and 
there  was  in  fact  but  152.81  acres.  In  that  case  also  the 
purchase  price  was  computed  by  the  acreage. 

The  difficulty  doubtless  is  to  determine  when  an  excess  or 
deficit  ceases  to  be  slight  or  reasonable  and  becomes  great  or 
considerable.  In  the  New  York  case  above  cited  the  differ- 
ence between  eight  acres  and  four  was  held  not  to  be  covered 
by  the  words,  and  in  the  Iowa  case  the  difference  between 
thirty  acres  and  eighteen  acres  was  held  too  great. to  be  cov- 
ered. In  the  Wisconsin  case  cited,  however,  the  difference 
between  160  acres  and  152.81  was  deemed  to  be  covered. 
Following  that  case,  it  would  seem  that  the  deficiency  in  the 
present  case,  being  about  three  acres  out  of  seventy-five,  should 
be  held  to  be  covered.  This  seems  the  more  reasonable  in 
view  of  the  fact  that  the  plaintiff  here  had  been  well  ac- 
quainted with  the  land  and  its  boundaries  for  many  years  and 
was  evidently  buying  by  the  tract,  although  the  price  was  com- 
puted by  the  acreage  named  in  the  contract. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  dismiss  the  complaint. 

SiEBECKEE,  J.  {dissenting).  The  trial  court  found  that 
the  parties  to  the  contract  for  the  purchase  and  sale  of  the 
tract  of  land  in  question  understood  that  the  sale  of  the  land 
was  made  by  the  acre  and  that  it  was  not  a  sale  of  a  lump 
quantity  of  land  for  a  definite  gross  sum.  It  seems  to  me 
that  this  conclusion  of  the  trial  court  is  correct  under  the  con- 
tract and  deed  in  the  light  of  the  facts  and  circumstances  of 
the  transaction.  I  am  of  the  opinion  that  the  circuit  court 
properly  awarded  recovery  of  the  $425.68,  the  amount  of 
overpayment  on  the  land  at  the  agreed  price  of  $136  per  acre, 
and  that  the  judgment  of  the  circuit  court  should  be  affirmed. 
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Kabny,  Eespondent,  vs.  Northwestern  Mali^abt^e  Irow 

Company,  Appellant. 

March  S^March  23,  1915. 

Workmen*s  Compensation  Act:  When  employee  not  subject  thereto: 
Decision  of  industrial  commission:  Appeal:  Master  and  servant: 
Injury:  Defenses:  Assumption  of  risk:  Negligence, 

1.  Where  an  employer  has  elected  to  come  under  the  Workmen's 
Compensation  Act,  but  an  employee  has  not,  the  employer  is  en- 
titled, under  sec.  2394 — 1,  Stats.,  in  an  action  for  injuries  sus- 
tained by  such  employee,  to  the  common-law  defenses  of  assump- 
tion of  risk,  negligence  of  fellow-servant,  and  contributory 
negligence;  and  the  employer  does  not  waive  the  right  to  such 
defenses  by  objecting  to  the  employee  having  the  benefit  of  said 
act. 

[2.  Whether  an  employee  who  was  in  the  service  of  the  employer 
when  the  latter  elected  to  come  under  the  Compensation  Act, 
and  who  was  injured  within  thirty  days  thereafter  without  hav- 
ing himself  elected  to  be  subject  to  the  act,  is  entitled  to  relief 
thereunder,  is  not  decided.] 

3.  A  decision  of  the  industrial  commission  that  an  injured  employee 

was  not  an  employee  under  the  Compensation  Act  is  binding 
upon  him  If  he  fails  to  appeal  therefrom. 

4.  While  plaintiff  and  six  fellow-servants  were  moving  a  machine 

weighing  about  760  pounds,  those  on  the  same  side  with  him 
prematurely  let  go  their  hold,  causing  the  machine  to  drop  and 
injure  him.  Upon  evidence  showing,  among  other  things,  that 
the  foreman  was  not  present,  that  plaintiff  and  his  associates 
were  familiar  with  the  operation  and  knew  what  was  required, 
and  that  they  could  have  obtained  additional  help  if  they  had 
wished,  it  is  held  that  there  was  no  actionable  negligence  on  the 
part  of  the  defendant  employer  and  that  plaintift  assumed  the 
risk. 

Appeai,  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  W.  J.  Turner,  Circuit  Judge.     Reversed* 

Action  to  recover  for  a  personal  injury. 

Plaintiff  was  injured  June  5,  1913,  while  performing  his 
duty  as  an  employee  of  defendant.  He  had  more  than  five 
co-employees.     Negligence  in  respect  to  safety  of  his  employ- 
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ment  and  place  of  employment  was  relied  on,  but  that  came 
down,  substantially,  on  the  trial  to  whether,  under  the  cir- 
cumstances, a  sufficient  number  of  men  were  employed  to  do 
the  particular  work.  Such  work  consisted  of  moving  a  ma- 
chine, weighing  about  760  pounds,  for  a  distance  of  some  two 
feet  horizontally  and  then  lowering  it  a  short  distance  into  an 
excavation.  The  operation  had  been  previously  performed 
by  as  few  as  four  men.  Sometimes  seven  men  and  sometimes 
eight  men  participated  in  the  work.  Just  before  the  par- 
ticular movement  eight  men  participated  but  on  the  last  oc- 
casion there  were  but  seven.  It  required  passing  an  iron  bar 
through  an  open  space  in  the  machine  so  as  to  protrude  on 
either  side  a  sufficient  distance  for  four  men  on  each  side  to 
take  hold  of  it  and  carry  the  burden  forward  and  lower  it 
down  into  the  excavation.  When  the  accident  occurred  the 
foreman  was  not  present  It  was  customary,  in  doing  such 
work,  for  men  to  be  called  from  their  customary  labor.  On 
the  particular  occasion  the  men  could  have  demanded  addi- 
tional help  or  procured  such  had  they  seen  fit  They  were 
familiar  with  the  operation.  Plaintiff  and  two  others  were  at 
the  bar  on  one  side  and  four  men  on  the  other.  When  they  had 
moved  the  machine  forward  and  lowered  it  nearly  to  its  place, 
plaintiff's  immediate  associates  prematurely  let  go  their  hold 
on  the  bar,  thus  causing  the  entire  weight  on  that  side  to  be 
borne  by  plaintiff.  Consequently  the  machine  was  caused  to 
suddenly  drop  into  the  hole  and  the  bar  to  strike  and  injure 
hiuL 

Less  than  thirty  days  before  the  accident  defendant  duly 
accepted  the  provisions  of  the  Workmen's  Compensation  Act 
Plaintiff  failed  to  indicate  whether  he  elected  to  be  subject 
thereto.  After  the  injury  he  applied  for  relief  thereunder 
and  was  met  by  objection  on  the  part  of  defendant.  The  com- 
mission decided  in  favor  of  the  latter.  This  action  was  then 
commenced.  At  the  close  of  the  evidence  counsel  for  de- 
fendant requested  a  directed  verdict  for  failure  of  evidence 
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to  show  actionable  negligence  and,  further,  because  whatever 
risk  plaintiff  was  subjected  to  he  voluntarily  assumed  and  the 
immediate  fault  producing  his  injury  was  that  of  his  co- 
employees.     The  motion  was  denied. 

The  cause  was  submitted  to  the  jury,  resulting  in  findinga 
to  the  effect  that  plaintiff's  place  of  employment  waa  not  up 
to  the  statutory  standard  of  safety  and  that  defendant  failed 
to  furnish  sufficient  men  to  do  the  work  and  that  such  faults 
proximately  caused  the  injury,  damaging  plaintiff  to  the  ex- 
tent of  $3,000. 

For  the  appellant  there  were  briefs  by  Robert  B.  Freeman^. 
attorney,  and  Henry  J.  Bendinger  and  Timothy  Brown,  of 
counsel,  and  oral  argument  by  Jtfn  Freeman. 

For  the  respondent  there  was  a  brief  hj, Rubin,  Fawcett  <fe 
Butcher,  attorneys,  and  W.  B.  Rubin  and  Paul  R.  Newcomb, 
of  counsel,  and  oral  argument  by  Mr.  Rubin,  Mr.  Newcomb,, 
and  Mr.  Fred  A.  Smith. 

There  was  also  a  brief  by  /•  A.  Fish,  as  amicus  curicB. 

Maeshall,  J.  As  indicated  in  the  statement,  prior  to  the 
time  respondent  was  injured,  appellant  duly  elected  to  como 
under  the  Workmen's  Compensation  Act,  but  its  employee 
had  not.  So  by  the  plain  language  thereof  defendant  was 
entitled  to  its  common-law  defenses  of  assumption  of  the  risk, 
negligence  of  a  fellow-servant,  and  contributory  negligence. 
The  policy  of  the  law  is  to  preserve  such  defenses  to  an  em- 
ployer who  shall  elect  to  come  under  the  act,  respecting  an 
employee  who  does  not,  as  a  constitutional  method  of  coercing 
both  parties  to  accept  the  benefits  and  burdens  of  the  new 
system  in  place  of  those  of  the  old  one. 

We  agree  with  counsel  that  the  statutory  status  of  appel- 
lant when  the  injury  occurred  is  very  plain.  This  language 
conveys  no  ambiguous  meaning:  In  case  of  injury  as  in  the 
particular  instance,  ''It  shall  not  be  a  defense  that  the  em- 
ployee either  expressly  or  impliedly  assumed  the  risk"  and^ 
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in  case  of  there  being  four  or  more  employees  in  the  common 
service,  "that  the  injury  or  death  was  caused  in  whole  or  in 
part  by  the  want  of  ordinary  care  of  a  fellow-servant"  but 
^'any  employer  who  has  elected  to  pay  compensation"  under 
the  Workmen's  Compensation  Act  "shall  not  be  subject  to  the 
provisions  of  this"  section  2394 — 1.  Appellant  was  clearly 
within  that  saving  clause. 

It  is  suggested  that  appellant  waived  the  statutory  preser- 
vation of  its  common-law  defenses  by  objecting  to  respondent 
having  the  benefit  of  the  Workmen's  Compensation  Act.  That 
does  not  appear  to  have  merit.  Respondent  made  his  own 
place,  as  regards  rights  and  remedies,  by  failure  to  elect  to 
<K)me  under  the  special  statute  and  failing  to  appeal  from  the 
decision  of  the  commission.  Whether  that  decision  is  right 
we  do  not  express  any  opinion.  It  is  binding  on  respondent, 
since  he  did  not  appeal  therefrom. 

Decisions  to  which  we  are  referred  made  respecting  situa- 
tions where  the  employer  had  not  elected  to  come  under  the 
Workmen's  Compensation  Act,  such  as  Koepp  v.  Nat  E.  <&  S, 
Co.  161  Wis.  302,  139  N.  W.  179,  and  Kosidowshi  v.  Mil- 
wauleee,  152  Wis.  223,  139  N.  W.  187,  have  no  application. 
In  the  circumstances  of  those  cases,  certain  common-law  de- 
fenses were  taken  away,  while  in  the  particular  situation  they 
were  preserved. 

The  trial  court,  as  we  have  seen,  clearly  erred  in  failing  to 
appreciate  appellant's  true  status.  Therefore,  the  verdict  of 
the  jury  counts  for  little.  The  whole  situation  was  well 
known  to  respondent.  He  knew  as  much  about  it  as  appel- 
lant did.  At  the  particular  time  the  foreman  was  not  even 
present.  The  crew  proceeded  to  do  the  work  as  they  did  when 
they  could  easily  have  obtained  another  man  had  they  desired 
one.  They  knew  what  was  required  as  well  as  any  one.  Cer- 
tainly 760  pounds  for  seven  men  to  handle  was  not  very  heavy 
work  On  the  contrary,  it  may  well  be  that  there  were  too 
many  men ;  that  they  were  in  each  other's  way,  resulting  in 
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respondent's  immediate  associates  prematurely  letting  go  their 
holds.  The  machine  was  nearly  in  place  when  that  occurred. 
It  looks  as  if  it  was  their  negligence  which  caused  the  mis- 
chief. On  the  whole,  we  are  unable  to  see  any  evidence  of 
actionable  negligence  on  the  part  of  appellant  or  why  such 
risk  as  existed  was  not  assumed  by  respondent.  Therefore, 
the  judgment  must  be  reversed,  and  the  cause  remanded  with 
directions  to  dismiss  the  complaint,  with  costs. 
By  the  Court. — ^So  ordered. 


Kuligowski,  by  next  friend,  Respondent,  vs.  Kieokhbfbb 

Box  Company,  Appellant. 

March  S— March  85,  1915. 

Mttster  and  servant:  Injury:  Perverse  verdict:  New  trial:  Contribu- 
tory negligence:  Questions  for  jury, 

1.  In  an  action  for  personal  Injuries  sustained  by  a  minor  employed 

as  a  teamster  in  unloading  heavy  boxes,  the  jury  having  found 
that  plaintiff's  working  place  was  as  free  from  danger  as  the 
employment  would  reasonably  permit,  that  the  method  of  un- 
loading  boxes  was  reasonably  safe,  that  defendant  did  every- 
thing reasonably  necessary  to  protect  plaintiff's  life,  health, 
safety,  and  welfare,  and  that  he  suffered  no  damages,  an  order 
granting  a  new  trial  on  the  ground  that  the  verdict  was  perverse 
is  held  not  so  clearly  wrong  as  to  warrant  a  reversal. 

2.  Although  plaintiff  had  (complained  to  defendant's  foreman  on  the 

morning  of  the  day  he  was  injured  that  the  lifting  of  the  boxes 
was  too  hard  for  him  and  the  foreman  had  told  him  he  must  do 
it  or  quit  the  service,  he  was  not,  by  continuing  in  the  employ- 
ment, guilty  of  negligence  as  a  matter  of  law. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  W.  J.  Turner,  Circuit  Judge.     Affirmed, 

This  is  an  action  to  recover  damages  for  an  injury  which 
the  plaintiff  alleges  he  sustained  while  in  the  employ  of  the 
defendant. 
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The  plaintiff  at  the  time  of  the  accident  was  nineteen  years 
of  age.  lie  was  employed  by  the  defendant  as  a  teamster  and 
was  required  to  deliver  boxes  at  the  various  places  of  defend- 
ant's customers  in  the  city  of  Milwaukee.  On  the  occasion 
of  the  alleged  injury  he  was  engaged  in  delivering  boxes  at 
the  Cutler-Hanmier  Company's  establishment.  It  appears 
that  the  place  at  which  he  had  to  unload  the  boxes  was  on  the 
north  side  of  a  building  and  the  boxes  had  to  be  hoisted 
through  a  door  which  was  about  ten  or  twelve  feet  from  the 
ground.  By  standing  upon  the  wagon  it  was  therefore  neces- 
sary, as  he  testifies,  to  raise  the  boxes  above  his  head  and  push 
them  through  the  door,  where  they  were  received  by  some  em- 
ployees of  the  Cutler-Hammer  Company.  He  testifies  to  hav- 
ing sustained  a  rupture  while  unloading  boxes  in  this  man- 
ner. He  also  testified  that  he  asked  for  help  of  the  Cutler- 
Hammer  Company's  employees  and  that  they  refused  unlesa 
he  would  pay  tliem  for  it;  that  some  of  the  boxes  weighed 
from  forty  to  forty-five  pounds ;  that  he  had  complained  to 
Max  Brodell,  the  manager  of  the  defendant  company,  of  the 
difficulty  and  danger  connected  with  unloading  the  boxes; 
that  Brodell  told  him  he  would  have  to  get  his  help  of  the 
Cutler-Hammer  people ;  that  upon  his  return  to  the  defendant 
company's  establishment,  after  the  trip  upon  which  he  claims 
to  have  been  injured,  he  told  Brodell  that  he  was  hurt  and 
asked  to  go  home ;  that  Brodell  sent  him  out  again  and  kept 
him  at  work  until  7  o'clock  in  the  evening.  Three  ex-team- 
sters also  testified  that  they  had  complained  to  Brodell  that 
the  unloading  at  this  place  was  too  hard  for  one  man,  but  that 
he  told  them  to  get  help  from  the  Cutler-Hammer  people. 
Brodell  denied  that  any  one  complained  to  him  concerning 
any  difficulty  of  unloading  the  boxes  or  that  the  plaintiff  told 
him  he  was  hurt  and  ought  to  go  home.  Other  teamsters  of 
the  defendant  company  testified  that  they  always  got  help 
from  the  Cutler-Hammer  Company  when  they  had  to  imload 
these  thirty-five  or  forty-pound  boxes  at  this  side  door  of  that 
Vol.  160  —  21 
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company's  building;  also  that  help  was  always  forthcoming 
when  asked  for.  Employees  of  the  Cutler-Hammer  Company 
testified  that  they  gave  help  when  it  was  necessary  and  asked 
for.  One  of  them  testified  that  the  plaintiff  asked  for  no 
help  on  this  particular  day. 

Dr.  Kryzyks  testified  that  he  treated  the  plaintiff  the  next 
day  and  found  strangulated  scrotal  hernia  and  advised  plaint- 
iff's going  to  a  hospital.  Two  days  later  Dr.  Noble  was  called 
and  took  the  plaintiff  to  a  hospital,  where  he  was  operated  on 
for  rupture.  Plaintiff  was  in  the  hospital  two  weeks  and 
confined  to  the  house  for  several  months. 

At  the  trial  in  the  civil  court  the  jury  returned  a  special 
^^e^dict  in  which  they  found  that  (a)  the  place  of  plaintiff's 
employment  was  as  free  from  danger  as  the  employment 
would  reasonably  permit;  (b)  the  method  and  process  of  un- 
loading boxes  was  reasonably  safe;  (c)  the  defendant  did 
everything  reasonably  necessary  to  protect  the  life,  health, 
safety,  and  welfare  of  the  plaintiff;  and  (d)  that  the  plaintiff 
suffered  no  damages.  The  civil  court  granted  a  new  trial  up- 
on the  ground  that  the  verdict  was  perverse. 

Upon  appeal  to  the  circuit  court  this  order  of  the  civil  court 
was  affirmed.     From  such  order  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Doe,  Ballhom  & 
Wilkie,  and  oral  argument  by  H,  M.  Wilkie  and  /.  B,  Doe. 

For  the  respondent  there  was  a  brief  by  Aarons  <&  Niven, 
and  oral  argument  by  John  M,  Niven. 

SiEBECKER,  J.  The  trial  court  granted  a  new  trial  upon 
the  ground  that  the  verdict  of  the  jury  was  perverse,  and  the 
circuit  court  on  appeal,  after  examining  the  record,  sustained 
the  action  of  the  trial  court.  It  is  contended  that  the  facts 
and  circumstances  shown  in  the  record  show  that  such  action 
of  the  lower  courts  is  clearly  wrong  and  should  be  reversed. 
The  argument  is  made  that  the  trial  court  manifestly  granted 
the  new  trial  for  the  sole  reason  that  the  jury's  verdict  find- 


23]  JANUARY  TERM,  1915.  323 

Kuligowski  Y.  Kieckhefer  Box  Co.  160  Wis.  320. 

ing  that  plaintiff  had  sustained  no  damage  was  against  the 
overwhelming  weight  of  the  evidence.  We  are  not  convinced 
of  this  by  the  record.  A  trial  court  has  superior  opportunity 
to  learn  and  know  whether  or  not  any  elements  of  passion  and 
prejudice  may  have  swayed  a  jury  in  arriving  at  their  ver- 
dict. As  stated  in  the  case  of  Lines  v.  Milwaukee,  147  Wis. 
546, 133  N.  W.  592,  "A  trial  judge  may  observe  many  things 
in  the  conduct  of  a  trial  that  satisfy  him  that  jurors  have 
been  influenced  by  improper  motives  and  that  the  verdict  re- 
turned is  founded  on  passion  and  prejudice  rather  than  upon 
law  and  evidence.  In  such  a  case  his  duty  to  set  aside  a  ver- 
dict is  clear,  although  he  might  not  do  so  if  satisfied  that  the 
verdict  was  the  result  of  honest  judgment."  We  do  not  find 
from  a  study  of  the  record  that  the  action  of  the  lower  court 
is  so  clearly  wrong  as  to  demand  reversal  of  the  order  grantr 
ing  a  new  trial. 

It  is  also  contended  that  the  evidence  shows  as  a  matter  of 
law  that  plaintiff  was  guilty  of  contributory  negligence.  This 
issue  was  submitted  to  the  jury  and  they  found  in  the  nega- 
tive. It  is  contended  that  in  the  light  of  the  boy's  testimony 
that  he  complained  to  the  foreman  in  the  morning  of  the  day 
and  before  he  was  injured  that  this  lifting  of  the  boxes  was 
too  hard  for  him  and  that  the  foreman  had  informed  him  that 
he  must  do  it  or  quit  the  service,  affirmatively  shows  that  he 
knowingly  and  voluntarily  assumed  the  chance  of  injury,  and 
that  his  continuance  in  the  employment  under  those  circum- 
stances constitutes  contributory  negligence  as  matter  of  law. 
We  are  of  the  opinion  that  the  facts  and  circumstances  relied 
on  to  establish  this  defense  do  not  show  that  plaintiff  by  con- 
tinuing in  the  employment  was  guilty  of  negligence  as  mat- 
ter of  law,  and  that  the  trial  court  properly  submitted  this 
issue  to  the  jury  for  determination. 

By  the  Court. — The  order  appealed  from  is  affirmed. 
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NoETHWESTEaN  Realty  Company,  Appellant,  vs.  Habdy, 

Respondent. 

March  S— March  23,  1915. 

Landlord  and  tenant:  Agreement  ta  furnish  heat:  Breach:  JustificO' 
tion  far  quitting  premises:  Notice  to  landlord:  Complaints  to 
janitor:  Principal  and  agent. 

1.  Where  the  lessee  has  agreed  to  furnish  heat  for  leased  rooms,  a 

mere  slight  temporary  inconvenience  does  not  justify  the  tenant 
in  throwing  up  his  lease.  The  breach  must  be  substantial  and 
of  6uch  duration  that  it  can  be  said  that  the  tenant  has  been  de- 
prived of  the  full  use  and  enjoyment  of  the  leased  property  for 
a  material  period  of  time. 

2.  The  tenant  has  no  right  in  such  a  case  to  treat  the  lease  as  terml* 

nated  until  the  lessor  has  failed,  after  being  notified  of  the  trou- 
ble, to  remedy  it  within  a  reasonable  time. 

3.  The  evidence  in  this  case  is  held  not  to  show  such  a  violation  of 

the  lessor's  agreement  as  would  justify  the  tenant  in  quitting 
the  premises. 

4.  Complaints  made  to  a  janitor  of  a  lack  of  heat  were  not  in  this  ' 

case  a  sufficient  notice  to  the  lessor,  it  appearing  that  the  agents 
In  charge  of  the  building,  to  whom  the  tenant  paid  his  rent 
monthly,  were  well  known  to  the  tenant  and  occupied  an  office 
in  the  building  near  his  rooms. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  W.  J.  Turner,  Circuit  Judge.     Reversed, 

On  September  2,  1911,  plaintiff  entered  into  a  written 
lease  with  the  defendant,  who  is  a  practicing  dentist,  for  a 
certain  room  in  the  office  building  owned  by  the  plaintiff  in 
the  city  of  Milwaukee.  The  lease  was  to  run  for  three  years 
at  an  annual  rental  of  $300,  payable  in  instalments  of  $25 
on  the  first  day  of  each  month,  and  contained  the  following 
clause:  "The  lessor  is  to  furnish  heat  when  required  by  the 
season,  accident  and  unavoidable  delays  excepted."  After 
the  lease  was  executed,  by  agreement  of  the  parties  partitions 
were  put  in  by  the  plaintiff  so  as  to  make  three  rooms  instead 
of  one,  and  water  tubing  was  extended  in  accordance  with  the 
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wishes  of  the  defendant,  to  give  him  proper  facilities  for 
carrying  on  his  work.  Defendant  continued  to  occupy  the 
offices  until  the  latter  part  of  December,  1913,  and  paid  his 
rent  up  to  and  including  that  month,  at  which  time  he  moved 
out.  Plaintiff  brought  this  action  to  recover  rent  alleged  to 
be  due  for  the  months  of  January,  February,  March,  and 
April,  1914.  By  his  answer  to  the  complaint  defendant  al- 
leged failure  on  the  part  of  the  plaintiff  to  comply  with  the 
provisions  of  the  lease,  in  that  it  failed  to  properly  heat  de- 
fendant's offices,  and  that  the  same  were  frequently  cold  and 
at  such  temperature  that  he  was  unable  to  carry  on  his  work, 
and  that  after  frequent  complaints  to  plaintiff's  agents,  with- 
out any  action  being  taken  to  remedy  the  defects  complained 
of,  he  notified  such  agents  that  he  would  abandon  the  prem- 
ises, and  did  so  on  December  27, 1913.  Defendant  also  coun- 
terclaimed  for  $150  damages  alleged  to  have  been  sustained 
by  him.  The  case  was  originally  tried  in  the  civil  court, 
where  defendant  recovered  judgment  for  $1  damages  and 
$18.90  costs,  and  on  appeal  to  the  circuit  court  this  judgment 
was  afiirmed.     Plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Carroll  <&  CarroU, 
and  oral  argument  by  Geo.  E.  Carroll. 

For  the  respondent  there  was  a  brief  by  Hennessey  &  Hen- 
nessey, attorneys,  and  Vincent  D.  Hennessey,  of  counsel,  and 
oral  argument  by  V.  D.  Hennessey, 

Babnes,  J.  The  jury  returned  a  general  verdict  for  the 
defendant,  on  the  theoi^  that  he  had  the  right  to  vacate  the 
premises  because  of  the  failure  of  the  plaintiff  to  heat  the 
leased  rooms  according  to  the  provisions  of  the  lease.  The 
substantial  question  arising  on  the  appeal  is:  Was  the  de- 
fendant justified  in  taking  the  action  which  he  did  ? 

Agreements  on  the  part  of  landlords  to  furnish  heat  for 
their  tenants  are  common,  and  there  are  numerous  cases  re- 
ported which  deal  with  such  covenants.     They  are  not  all  in 
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harmony,  but  the  following  propositions  are  supported  by 
reason  and  authority: 

1.  A  mere  slight  temporary  inconvenience  to  the  tenant 
does  not  justify  him  in  throwing  up  his  lease.  A  triviar 
breach  is  not  sufficient,  but  the  breach  must  be  substantial  and 
of  such  duration  that  it  can  be  said  that  the  tenant  has  been 
deprived  of  the  full  use  and  enjoyment  of  the  leased  property 
for  a  material  period  of  time.  BiJbcr  v,  Larkin,  94  Wis.  9, 
68  N.  W.  406;  Wade  v.  Hemdl  127  Wis.  644,  107  N.  W.  4; 
Johnson  v.  Tucker,  136  Wis.  605,  608,  117  K  W.  1002; 
Royce  v.  Chaggevheim,  106  Mass.  201,  203 ;  Seaboard  R.  Co. 
V.  Fuller,  33  Misc.  109,  67  N.  Y.  Supp.  146 ;  Parhe  v.  Prohy, 
130  111.  App.  671 ;  Lynch  v.  Balden,  69  111.  210 ;  Barrett  v. 
Boddie,  158  HL  479,  42  N.  E.  143;  Miller  v.  Magvire,  18 
R.  I.  770,  30  Atl.  966;  Rice  v.  Dudley,  66  Ala.  68,  71.  We 
do  not  wish  to  be  understood  as  approving  all  that  is  said  in 
these  cases. 

2.  The  landlord  is  entitled  to  notice  to  the  effect  that  the 
heat  contracted  for  is  not  being  furnished,  and  has  a  reason- 
able time  after  notice  is  given  to  remedy  the  defect  com- 
plained of,  and  until  such  time  has  elapsed  the  tenant  has  no 
right  to  quit  the  premises  because  of  the  alleged  breach.  Young 
V.  Burhans,  80  Wis.  438,  60  N.  W.  343 ;  Merida  R.  Co.  v. 
Coffin,  123  N.  T.  Supp.  120;  O'Gorman  v.  Early,  18  Misc. 
228,  41  N.  Y.  Supp.  521 ;  Sielold  v.  Heyman,  120  N.  Y. 
Supp.  106 ;  Berlinger  v.  Macdonald,  149  App.  Div.  5,  133 
N.  Y.  Supp.  522 ;  Russell  v.  Olson,  22  N.  Dak.  410,  133  N. 
W.  1030,  37  L.  R  A.  n.  s.  1217,  and  cases  cited;  Murrell  v. 
Jackson,  33  La.  Ann.  1341 ;  Green  v.  Redding,  92  Cal.  648, 
29  Pac  699 ;  Filkins  v.  Steele,  124  Iowa,  742, 100  K  W.  851. 

When  this  lease  was  made  the  parties  did  not  contemplate 
that  the  landlord  would  station  an  employee  in  the  leased 
rooms  to  see  that  a  uniform  and  sufficient  amount  of  heat  was 
furnished  at  all  times.  The  lessee  did  not  want  any  such 
fixture  in  his  rooms.     It  is  not  easy  to  avoid  some  fluctua- 
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tions  in  heat  in  this  climate.  The  facts  were  peculiarly 
within  the  knowledge  of  the  tenant  If  he  was  being  deprived 
of  the  full  beneficial  use  of  the  space  he  had  leased,  it  was  his 
business  to  say  so  and  it  was  the  business  of  the  landlord  to 
remove  the  cause  of  complaint.  But  until  a  complaint  was 
lodged  and  the  lessor  failed  within  a  reasonable  time  to  rem- 
edy the  trouble  complained  of  the  tenant  was  not  at  liberty  to 
treat  the  lease  as  terminated. 

It  is  pretty  apparent  from  the  testimony  in  this  case  that 
the  tenant  quit  the  leased  rooms  for  business  reasons,  and  not 
because  of  the  heat  situation.  The  jury  must  have  had  some 
doubt  upon  the  subject,  else  it  would  have  awarded  defend- 
ant the  substantial  damages  that  were  proven  without  dispute, 
instead  of  returning  a  verdict  for  $1.  It  is  true  the  defend- 
ant testified  that  his  rooms  were  too  cold  at  times,  and  so  did 
some  of  his  office  girls  and  one  or  two  of  his  patients.  How- 
ever, the  real  inquiry  was :  What  was  the  plaintiff  advised  of 
and  what  did  it  do  to  remedy  the  complaints  made?  Here 
the  case  of  the  defendant  is  fatally  weak.  Accepting  his  own 
evidence  as  true,  he  complained  of  a  frozen  pipe  in  Decem- 
ber, 1911,  or  January,  1912.  The  pipe  was  thawed  out  by 
the  plaintiff.  About  a  year  later  he  again  complained  of 
pipes  freezing  in  his  office,  and  this  complaint  was  attended 
to.  Neither  of  these  complaints  related  to  the  insufficiency 
of  the  heat  furnished  during  office  hours,  but  related  to  con- 
ditions which  resulted  from  shutting  the  heat  off  at  night 
when  the  office  was  not  in  use.  The  third  and  final  complaint 
was  made  about  eleven  months  later,  and  about  November  10, 
1913.  On  this  last  occasion  defendant  testified  that  he  in- 
formed one  of  the  agents  who  had  charge  of  the  building  that 
his  rooms  were  cold  and  that  the  oil  in  his  dental  chair  had 
become  so  chilled  that  he  could  not  manipiilate  it.  He  says 
the  agent  told  him  he  would  try  and  remedy  it.  Defendant's 
agents  deny  that  any  complaint  was  made  to  them  about  heat- 
ing during  the  latter  part  of  the  year  1913.     At  the  time  this 
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alleged  complaint  was  made  defendant  had  paid  his  rent  to 
December  1st  Later  he  paid  the  rent  for  December  and  oc- 
cupied the  rooms  until  the  latter  part  of  the  month.  We  can 
find  no  testimony  in  the  record  in  any  way  indicating  that 
the  rooms  were  not  sufficiently  and  adequately  heated  from 
the  time  the  alleged  complaint  of  November,  1913,  was  made 
until  the  defendant  quit  the  premises.  This  evidence  fails 
to  show  such  a  violation  of  any  obligation  assumed  by  the 
lessor  as  would  justify  the  lessee  in  quitting  the  premisea, 
These  three  widely  separated  delinquencies  created  no  sub- 
stantial breach  of  the  agreement  to  heat,  and  there  was  neither 
refusal  nor  failure  to  remedy  the  conditions  complained  of. 

The  defendant  testified  that  at  times  he  complained  to  the 
janitor  of  lack  of  heat  This  was  natural  enough  if  more 
heat  was  desired  when  the  complaint  was  made.  The  build- 
ing was  not  leased  from  the  janitor,  however,  and  there  was 
nothing  to  show  that  he  was  an  agent  of  the  owner  for  the 
purpose  of  receiving  notice  that  the  terms  of  a  lease  were 
being  violated,  any  more  than  he  was  for  the  purpose  of  re- 
ceiving rent.  The  agents  in  charge  of  the  building  were  well 
known  to  the  defendant  and  occupied  the  office  directly  under 
the  one  used  by  defendant  and  on  the  next  floor  below.  Rent 
was  paid  monthly  to  these  agents  for  more  than  two  years, 
and  we  think  that  an  important  notice  of  the  kind  here  in- 
volved should  have  been  served  on  them  rather  than  on  the 
janitor.  If  the  agents  were  chargeable  with  knowledge  of 
what  had  been  communicated  to  the  janitor,  the  defendant  has 
not  shown  any  sufficient  reason  or  justification  for  vacating 
the  premises. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  for  plaintiff  as  prayed  in 
the  complaint. 
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DiBBEBT^  Respondent,  vs.  Metropolitan  Investment  Com- 
pany, Appellant. 

March  4— March  23,  1915. 

Tfegligence:  Injury  ty  fall  of  elevator:  Defective  holt:  Test  of  tensile 
strength:  Law  of  the  case:  Neio  trial:  Newly  discovered  evidence. 

It  being  the  law  of  this  case,  under  the  decision  on  a  former  appeal, 
that  a  test  should  have  been  made  of  the  tensile  strength  of  a 
bolt  which  broke  by  reason  of  a  latent  defect,  causing  the  fall  of 
an  elevator  and  injury  to  plaintiff,  and  that  the  burden  was  upon 
defendant  to  show  that  such  test  had  been  made,  there  was  no 
abuse  of  discretion  in  denying  defendant's  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  it  not  being  claimed 
that  such  evidence  would  show  that  there  had  been  an  actual 
test  of  the  bolt,  but  only  that  a  test  of  the  batch  of  metal  from 
which  it  was  cast  had  probably  been  made  and  that  it  was  not 
customary  to  test  individual  bolts,  and  especially  since  such  evi- 
dence was  merely  cumulative  on  an  issue  litigated  on  the  former 
triaL 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Oscab  M.  Feitz,  Circuit  Judge.     Affirmed. 

Upon  the  former  appeal,  158  Wis.  69,  147  N.  W.  3,  the 
mandate  was  amended  so  as  to  permit  in  express  terms  the 
trial  court  to  pass  upon  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  notwithstanding  the  affirmance 
of  its  judgment  upon  the  merits.  This  is  an  appeal  by  the 
defendant  from  an  order  refusing  to  grant  such  new  trial. 

For  the  appellant  there  was  a  brief  by  Doe,  Ballhom  & 
Wilhiej  and  oral  argument  by  /.  B.  Doe  and  H,  M.  WilJcie. 

For  the  respondent  there  was  a  brief  by  W.  C.  Wehe  and 
Christian  Doerfler,  and  oral  argument  by  Mr.  Wehe. 

ViNjE,  J.  A  statement  of  the  facts  on  the  merits  of  the 
cause  will  be  found  in  168  Wis.  69,  147  N.  W.  3.  From  such 
statement  and  opinion  it  appears  that  judgment  went  against 
defendant  largely  upon  the  ground  that  no  test  for  tensile 
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strength  was  shown  to  have  been  made  of  the  king^bolt  that 
broke  and  caused  the  elevator  to  fall.  Defendant  upon  the 
former  appeal  claimed  and  still  claims  that  it  is  impracticable 
to  make  test  of  tensile  strength  of  bolts  that  are  to  be  used  be- 
cause such  test  would  wholly  or  in  part  destroy  their  strength 
and  render  them  unsafe  for  use.  It  is  evident  that  a  test 
beyond  the  breaking  point  would  wholly  destroy  the  bolt.  It 
is  also  a  well  known  fact  that  a  test  of  tensile  strength  of  oast 
steel  beyond  the  limit  of  elasticity  weakens  the  material  tested. 
But  no  prudent  engineer  would  for  a  moment  permit  a  steel 
casting  continuously  for  years  to  carry  a  load  at  all  closely 
approximating  the  limit  of  elasticity.  The  factor  of  safety 
should  be  so  large  that  the  maximum  load  falls  considerably 
below  such  limit.  In  ordinary  cast  steel  the  limit  of  elastic- 
ity is  about  one  half  the  ultimate  tensile  strength.  Applying 
these  facts  to  the  evidence  in  the  case  we  find  that  the  ulti- 
mate tensile  strength  of  the  bolt  in  question  after  it  was 
threaded  was  from  60,000  to  60,000  pounds.  Assuming  it 
was  50,000  pounds  its  limit  of  elasticity  was  about  25,000 
pounds.  Approximately  up  to  this  limit  it  was  safe  to  test 
the  bolt  for  tensile  strength  and  still  use  it.  The  load  of  the 
elevator  and  passengers  at  the  time  the  bolt  broke  was  3,600 
pounds.  The  maximum  load  permitted  for  the  elevator  was 
4,600  pounds.  A  safe  test  up  to  20,000  pounds  could  have 
been  made.  This  would  have  insured  a  factor  of  safety  of 
over  15,000  pounds.  No  test  was  shown  to  have  been  made. 
It  is  the  law  of  the  case  that  a  test  should  have  been  made. 
The  affidavits  for  a  new  trial  do  not  claim  that  it  can  or  will 
be  shown  upon  another  trial  that  any  test  of  this  bolt  for  ten- 
sile strength  was  made  either  by  the  manufacturer  or  in- 
staller. Indeed,  they  negative  such  a  fact.  The  extent  of 
their  claims  is  that  a  test  of  the  "heat"  or  batch  of  metal  out 
of  which  this  bolt  was  cast  was  in  all  probability  made,  and 
that  it  was  not  customary  to  make  tests  of  individual  bolts. 
This  falls  short  of  the  proof  required.      The  metal  out  of 
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which  a  bolt  is  cast  may  have  the  required  tensile  strength  and 
yet  there  may  be  such  a  flaw  in  the  casting  as  to  render  it 
entirely  unsafe.  That  was  the  case  with  the  bolt  in  question. 
It  had  a  flaw  in  it  that  caused  it,  after  a  long  use,  to  break 
with  a  load  of  3,600  pounds.  While  the  evidence  showed 
that  the  bolt  was  worn  some,  yet  the  fact  remained  that  it  was 
defective  from  its  inception  owing  to  the  large  sand  flaw  in  it, 
and  that  it  was  the  defect  and  not  its  wear  that  caused  it  to 
break.  Had  a  proper  test  of  tensile  strength  been  made  be- 
fore the  bolt  was  installed  it  is  quite  probable  that  its  weak- 
ness would  have  been  discovered.  This  statement  is  not  made 
in  forgetfulness  of  the  claim  of  defendant  that  bolts  with 
somewhat  similar  flaws  have  been  tested  up  to  47,000  pounds 
before  breaking.  Those  bolts,  however,  did  not  break  with  a 
load  of  3,600  pounds  as  this  did. 

The  trial  court,  as  we  understand  it,  denied  the  motion 
largely  on  the  ground  that  this  issue  of  test  of  tensile  strength 
was  made  on  the  first  trial  and  that  the  so-called  newly  dis- 
covered evidence  is  merely  cumulative  upon  that  issue.  We 
think  the  court  properly  so  held.  In  any  event  there  was  no 
abuse  of  discretion  in  denying  the  motion  because  the  offered 
proof  did  not  claim  to  meet  the  burden  cast  upon  the  defend- 
ant for  the  reasons  already  stated. 

By  the  Court. — Order  affirmed. 


Smalb^  Respondent,  vs.  Wrought  Washer  Manufacturing 

Company,  Appellants 

March  J^— March  23,  1915. 

Workmeii'8  compensation:  Injury  to  employee  through  tort  of  third 
person:  Liability:  Negligence:  Contributory  negligence:  Excess- 
ive dam^es, 

1.  As  between  an  employer  and  his  employees  the  remedies  provided 
in  the  Workmen's  Compensation  Act  are  exclusive  when  both 
are  subject  to  the  act  at  the  time  of  the  accident;  but  such  act 
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does  not  in  any  way  abridge  the  remedies  which  an  employee  of 
one  person  may  have  at  law  against  a  third  person  for  a  tort 
which  such  third  person  commits  against  him,  unless  it  be  in  a 
case  such  as  is  provided  for  by  sec.  2394 — 6,  Stats.  1913. 

2.  An  electrician  in  the  employ  of  another  company,  while  doing 

some  wiring  for  defendant  in  its  shop,  was  injured  by  a  travel- 
ing crane.  It  had  been  agreed  by  defendant  that  he  should  work 
on  the  track  of  the  crane  and  should  be  notified  by  the  craneman 
in  case  of  danger.  He  had  worked  during  the  morning  of  one 
day  and  had  been  notified  when  it  was  necessary  to  get  out  of 
the  way  of  the  crane.  He  was  not  upon  the  track  during  that 
afternoon,  but  while  working  there  on  the  following  morning 
was  run  down  by  the  crane  without  warning.  Held^  upon  the 
evidence,  that  it  was  a  question  for  the  jury  whether  the  failure 
to  warn  him  was  negligence,  and  also  whether  he  was  guilty  of 
contributory  negligence  in  not  notifying  the  craneman  before 
going  upon  the  track  on  t«ie  second  day. 

3.  For  serious  and  permanent  injuries  to  an  electrician  forty-four 

years  of  age  and  earning  $85  to  $95  per  month,  involving  terrible 
laceration  and  crushing  in  the  region  of  the  lower  part  of  the 
spine,  intense  and  long  continued  pain  and  mental  anguish  be- 
cause of  permanent  and  offensive  physical  weaknesses,  an  award 
of  $12,000  is  sustained. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  F.  C.  Eschweileb,  Circuit  Judge.     Affirmed. 

•Action  for  personal  injuries.  The  plaintiff  in  September, 
1913,  was  an  employee  of  the  Andrae  Electrical  Company, 
and  as  such  employee  was  sent  to  the  shop  of  the  defendant 
corporation  on  the  morning  of  the  8th  of  said  month  to  in- 
stall some  new  telephones  and  telephone  wires  in  the  shop  to 
take  the  place  of  certain  apparatus  of  the  same  nature  which 
had  recently  been  removed.  The  shop  is  a  long  building  ex- 
tending from  east  to  west  and  consists  of  one  large  room  open 
to  the  roof,  on  the  floor  of  which  the  operations  of  the  factory 
are  carried  on.  For  the  purpose  of  moving  materials  on  the 
floor  of  the  shop  a  large  traveling  electric  crane  is  maintained, 
the  bridge  of  which  (thirty-one  feet  above  the  floor)  spans  the 
shop  from  north  to  south,  and  is  supported  at  each  end  by 
trucks  and  wheels  running  on  steel  railway  tracks  which  are 
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attached  to  the  north  and  south  walls  of  the  building  and  run 
the  entire  length  of  the  shop.  There  is  a  steel  ledge  or  shelf 
on  which  these  tracks  rest,  wide  enough  for  a  man  to  stand  on 
and  work  upon,  but  not  wide  enough  to  afford  room  for  a  man 
to  stand  if  the  crane  moves  past  him.  The  cage  in  which  the 
craneman  is  stationed  to  operate  the  crane  hangs  just  below 
the  bridge  near  the  north  wall  and  the  craneman  faces  south- 
east as  he  handles  the  levers.  From  his  position  he  can  look 
up  and  see  the  tracks  on  which  the  bridge  runs  and  see  a  man 
working  on  the  ledge  if  the  man  be  ten  or  twelve  feet  distant 
from  the  bridge.  Ordinarily,  however,  he  is  not  expected  or 
required  to  watch  the  track,  as  it  is  not  expected  that  anybody 
will  be  on  the  ledge. 

When  Smale  came  to  the  shop  on  the  morning  in  question 
be  was  directed  to  the  general  foreman  of  the  shop,  one  Qilder, 
who  showed  him  where  the  work  was  to  be  done  and  turned 
him  over  to  the  house  electrician,  Junn,  with  whom  the  plaint- 
iflF  discussed  the  manner  of  doing  the  work  and  the  place 
where  the  cables  and  wires  might  conveniently  be  stnmg. 
They  decided  tliat  it  would  be  best  to  run  the  main  wire  along 
the  north  side  of  the  building  on  the  steel  ledge  or  shelf  which 
supports  the  track,  drawing  it  up  tight  to  the  wall  behind  the 
track  with  insulating  tape.  As  this  plan  would  make  it  nec- 
essary for  the  plaintiff  to  work  upon  the  track,  it  was  decided 
that  Mr.  Junn  should  notify  the  craneman  that  there  was  go- 
ing to  be  a  man  working  on  the  track  and  that  he  must  look 
out  for  him.  After  giving  the  craneman  this  notification 
Junn  returned  to  the  plaintiff  and  told  him  that  it  was  all 
right  now  and  he  could  go  ahead.  The  plaintiff  worked  on 
the  ledge  during  most  of  the  morning  and  was  notified  by  the 
craneman  when  it  was  necessary  to  move  the  crane  so  as  to 
interfere  with  the  plaintiff's  work,  on  which  occasions  the 
plaintiff  got  out  of  the  way  until  the  crane  moved  back  again. 
The  plaintiff's  work  continued  during  the  afternoon,  but  did 
not  call  him  up  on  the  track.     On  the  following  day,  however. 
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he  was  obliged  again  to  go  up  on  the  track.  While  he  was  at 
work  the  crane  ran  him  down,  crushing  him  between  the 
trucks  and  the  wall,  and  inflicting  very  serious  and  permanent 
injuries. 

The  jury  returned  a  special  verdict  finding  that  (1)  there 
was  want  of  ordinary  care  on  the  part  of  the  craneman  which 
was  the  proximate  cause  of  the  plaintiff's  injuries;  (2)  there 
was  no  want  of  ordinary  care  on  plaintiff's  part  which  proxi- 
mately contributed  to  his  injury;  and  (3)  plaintiff's  damages 
were  $12,000. 

Judgment  for  the  plaintiff  being  entered  on  this  verdict, 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Stuart  H.  Markham 
and  Morris  dk  Canright,  and  oral  argument  by  (7.  E.  CanrighL 

For  the  respondent  there  was  a  brief  by  Schmitz,  Wild  <£ 
Gross,  and  oral  argument  hy  A.  J.  Schmitz. 

WiNSXow,  C.  J.  It  appeared  that  both  the  Andrae  Com- 
pany and  the  defendant  had  prior  to  this  accident  elected  to 
become  subject  to  the  provisions  of  the  Workmen's  Compen- 
sation Act  (sees.  2394 — 1  to  2394 — 31,  Stats.),  and  the  de- 
fendant's first  claim  is  that  on  account  of  this  fact  the  de- 
fendant is  not  liable  to  an  action  at  law.  The  claim  cannot 
be  sustained.  The  purpose  and  effect  of  the  Workmen's  Com- 
pensation Act  is  to  control  and  regulate  the  relations  between 
an  employer  and  his  employees.  As  between  them  the  rem- 
edies there  provided  are  exclusive  when  both  are  under  the 
act  at  the  time  of  the  accident.  The  law  does  not  attempt  in 
any  way  to  abridge  the  remedies  which  an  employee  of  one 
person  may  have  at  law  against  a  third  person  for  a  tort  which 
such  third  person  commits  against  him,  unless  it  be  in  a  case 
such  as  is  provided  for  by  sec.  2394—6,  Stats.  1913  (ch.  599, 
Laws  of  1913).  The  present  case  does  not  come  within  that 
section  and  hence  it  is  imnecessary  to  consider  its  effect.  The 
principal  contentions  of  the  defendant  are  that  it  should  have 
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been  held  as  matters  of  law  (1)  that  there  was  no  negligence 
on  the  part  of  the  defendant  and  (2)  that  there  was  contrib- 
utory negligence  on  the  part  of  the  plaintiff. 

Neither  of  these  claims  can  be  sustained.  There  was  am- 
ple evidence  to  show  that  the  defendant,  through  an  employee 
designated  by  the  foreman  for  the  purpose  of  making  the 
necessary  arrangements  for  the  plaintiff's  work,  agreed  that 
the  plaintiff  should  work  on  the  track  and  should  be  notified 
by  the  craneman  in  case  of  danger.  He  was  not  notified,  and 
it  was  clearly  a  question  for  the  jury  whether  the  failure  to 
notify  him  was  negligent.  If  such  failure  was  negligent,  its 
proximate  relationship  to  the  accident  cannot  admit  of  doubt. 

Just  as  clearly  the  question  whether  the  plaintiff  was  guilty 
of  contributory  negligence  was  for  the  jury.  It  is  quite  prob- 
able that  a  very  careful  man  would  have  himself  notified  the 
craneman  when  he  went  up  on  the  track  on  the  second  day, 
but  we  cannot  say  as  matter  of  law  that  the  man  of  ordinary 
care  would  have  done  so. 

The  final  claim  made  is  that  the  damages  are  excessive. 
The  plaintiff  was  an  electrician  forty-four  years  of  age  and 
earning  at  the  time  of  the  accident  $85  to  $95  per  month. 
Were  his  pecuniary  loss  the  only  consideration,  we  should 
have  no  hesitation  in  holding  that  the  damages  were  excess- 
ive. But  there  are  other  very  serious  and  persuasive  con- 
siderations. The  plaintiff  was  terribly  lacerated  and  crushed 
in  the  region  of  the  lower  part  of  the  spine  and  the  buttocks ; 
there  was  a  comminuted  fracture  of  the  spine,  the  sphincter 
muscles  of  the  rectum  torn  and  lacerated,  the  rectum  itself 
separated  from  the  spine,  and  for  weeks  he  suffered  intense 
pain ;  at  the  time  of  the  trial  the  inner  sphincter  was  partly 
healed,  but  the  outer  one  is  still  open  and  probably  never  will 
heal ;  there  are  stiU  three  openings  or  sinuses  discharging  pus ; 
he  has  little  control  of  the  bowels,  has  to  wear  a  pad  all  of  the 
time  on  account  of  the  discharges  from  the  backbone,  is  un- 
able to  sit  down  as  he  should,  and  after  he  is  up  from  one  to 
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two  hours  is  afflicted  with  backache  which  continues  until  he 
lies  down  again.  He  has  been  able  to  do  nothing  at  his  trade 
since  his  injury.  Necessarily  he  must  be  an  unwelcome  guest 
anywhere  and  will  suffer  mental  anguish  on  account  of  his 
offensive  physical  weaknesses  until  the  end  of  his  life. 

.We  should  have  been  better  satisfied  had  the  jury  found  a 
less  sum  as  damages,  but  we  feel  unable  to  pronounce  them 
excessive. 

By  the  Covri> — Judgment  affirmed. 


PiEST  Teust  Company,  Trustee,  Respondent,  vs.  Milleb 

and  another,  Appellants. 

March  i— -March  23,  1915. 

Pleading:  Construction:  Joint  promise:  Corporations:  Contracts  made 
l)V  stockholders:  When  Mnding:  Acquiescence:  Estoppel. 

1.  Where  a  pleading  requires  construction,  one  which  will  sustain  it 

should  be  preferred  to  one  which  would  defeat  it 

2.  Where  two  persons  made  a  Joint  promise  to  pay  for  certain  shares 

of  corporate  stock,  the  fact  that  each  was  to  receive  one  half  of 
such  shares  did  not  affect  their  joint  liability  for  the  whole. 

3.  Although  technically  a  corporation  cannot  act  contractually  ex- 

cept by  or  through  its  board  of  directors,  yet  where  a  contract  is 
made  at  a  stockholders'  meeting,  all  the  stockholders,  including 
the  directors,  being  present  and  participating  in  making  it,  such 
action  is  sufficient  to  bind  the  corporation;  or  the  corporation 
may  be  bound  by  acquiescence  where  all  the  stockholders  and 
directors  recognize  an  agreement  as  binding  by  largely  carrying 
it  out. 

4.  Where  the  stockholders  have  made  a  contract  on  behalf  of  the 

corporation  and  pursuant  thereto  corporate  stock  has  been  is- 
sued to  and  retained  by  the  other  parties,  the  latter  cannot  ques- 
tion the  validity  of  the  contract  on  the  ground  that  it  was  not 
made  by  the  directors,  but  are  bound  by  election  and  estoppeL 

Appeal  from  two  orders  of  the  circuit  court  for  Milwau- 
kee county :  Oscab  M.  Fritz,  Circuit  Judge.     AfflrmecL 

The  plaintiff  was  trustee  in  bankruptcy  of  the  Milwaukee 
Motor  Company  and,  as  such  was  successor  to  all  the  right 
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which  such  company  formerly  had  to  recover  on  the  alleged 
cause  of  action.  April  24,  1913,  and  prior  to  the  bankruptcy 
proceedings,  there  was  a  meeting  of  stockholders  of  the  Motor 
Company  at  which  all  were  present.  It  was  called  for  the 
purpose  of  providing  additional  capital  for  use  in  carrying  on 
the  company's  business.  The  defendants  and  all  stockhold- 
ers understood  that  additional  capital  was  required  to  save  the 
corporation  from  impending  financial  embarrassment  For 
the  purpose  of  providing  it,  as  needed,  it  was  mutually  agreed 
between  all  the  stockholders  on  one  side  and  defendants  on  the 
other  that  the  former  should  surrender  one  third  of  their 
stock ;  that  new  certificates  should  be  issued  to  them  for  the 
residue;  that  defendants  should  take  834  of  surrendered 
shares,  one  half  each ;  that  the  authorized  capital  stock  should 
be  increased  from  the  existing  $260,000  to  $300,000,  and  that 
defendants  should  take  166  shares  of  the  new  stock  in  ad- 
dition to  the  surrendered  stock  and  furnish  the  company 
$100,000  as  needed.  Stock  was  surrendered  accordingly  and 
transferred  by  the  company  to  defendants,  certificates  in  due 
form  being  issued  to  them  and  the  authorized  capital  was  also 
duly  increased  to  $300,000 ;  but  none  of  the  new  stock  was 
issued.  The  board  of  directors  of  the  company  relied  upon 
such  agreement  and,  on  behalf  of  the  corporation,  fully  per- 
formed except  as  to  issuing  to  defendants  the  166  shares  of 
new  stock.  Notwithstanding  they  accepted  the  fruits  of  the 
agreement  as  indicated  they  refused  to  pay  for  the  stock.  It 
was  sought  to  recover  the  par  value  thereof  and  of  the  new 
stock  which  they  agreed  to  take. 

The  defendants  severally  demurred  for  improper  joinder 
of  causes  of  action  and  for  insufficiency.  The  demurrers  were 
overruled. 

For  the  appellants  there  was  a  brief  by  Quarles,  8 pence  & 
Qvarles,  attorneys,  and  /.  Y.  Quarles,  of  counsel,  and  oral 
argument  by  W.  C.  Quarles. 

For  the  respondent  there  was  a  brief  by  MiUer,  Mack  & 
Fairchild,  attorneys,  and  Frank  M,  Hoyt,  Edrjar  L.  Wood, 

Vol.  160  —  22 
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and  Arthur  TT.  Fairchild,  of  counsel^  and  oral  argument  by 
A.  W.  Fairchild. 


Mabshatj,,  J.  The  orders  must  be  affirmed.  The  circum- 
stance that  each  of  the  defendants  was  to  receive  one  half  the 
stock  they  promised  to  take  does  not  overcome  the  absolute 
joint  promise  to  pay  therefor.  If  the  pleading  required  con- 
struction to  reach  that  conclusion,  and  we  think  it  does  not, 
the  one  which  will  sustain  it  should  be  preferred  to  that  which 
would  defeat  it 

The  point  that  no  binding  contract  was  made  because  the 
corporation  could  not  contract  by  its  stockholders,  that  it  could 
only  do  so  through  its  board  of  directors,  is  without  merit 
Technically  speaking,  a  corporation  cannot  act  contractually, 
except  ,by  its  board  of  directors,  or  their  authority ;  but  that 
has  so  many  exceptions  as  to  be  of  little  use  in  practical  af- 
fairs. A  corporation  may  be  bound  by  its  custom  of  doing 
business.  It  may  be  bound  by  acquiescence ;  it  may  be  bound 
by  accepting  and  retaining  the  fruits  of  a  transaction  and  in 
other  ways  without  any  action  by  its  board  of  directors.  Here, 
according  to  the  complaint,  all  directors  were  present  and  par- 
ticipated in  making  the  agreement  That  was  a  sufficient  ac- 
tion by  them  to  bind  the  corporation.  Again,  they  and  all 
the  stockholders,  with  full  knowledge  of  the  facts,  recognized 
the  agreement  as  binding  by  largely  carrying  it  out.  This  is 
sufficient  to  bind  the  corporation  by  acquiescence.  Again,  the 
corporation  is  not  impeaching  the  transaction;  it  is  the  par- 
ties who  have  received  and  retain  $83,400  of  the  corporate 
stock  pursuant  to  the  agreement,  who  now  raise  the  question 
of  invalidity.  They  are  in  no  position  to  do  that  They  are 
bound  by  election  and  estoppel,  if  not  by  contract,  independ- 
ently thereof.  We  see  no  reason  why  the  complaint  is  not 
good  for  the  entire  cause  of  action  the  pleader  purposed  set- 
ting out 

By  the  Court. — The  orders  are  affirmed. 
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Mehlos,  Appellant,  vs.  City  of  Mllwaukes  and  others,  Re- 
spondents. 

March  i— March  2S,  1915. 

La\D  of  the  case:  Former  appeal:  Validity  of  municipal  ordinance. 

Upon  appeal  from  a  Judgment  dismissing  an  action  wherein  the 
validity  of  a  municipal  ordinance  was  attacked,  the  same  ques- 
tions being  presented  as  on  a  former  appeal  from  an  order  dis- 
solving a  temporary  injunction,  and  no  new  grounds  being  urged 
for  holding  the  ordinance  invalid,  the  Judgment  is  affirmed. 

Apprat.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwio,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  a  judgment  dismissing  the  plaintiff's 
complaint 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Rubin,  Fawcett  &  Butcher,  attorneys,  and  W.  B.  Rubin  and 
861.  J.  Weil,  of  counsel,  and  for  the  respondents  on  that  of 
Daniel  W.  Iloan,  city  attorney,  and  E.  L.  Mclntyre,  assistant 
city  attorney. 

SiEBEGKEB,  J.  This  appeal  from  the  judgment  dismissing 
the  action  involves  the  identical  questions  presented  to  this 
court  on  the  former  appeal  from  an  order  dissolving  a  tem- 
porary injunction  in  the  action.  It  appears  from  the  record 
that  after  the  remittitur  from  this  court  had  been  received  in 
the  circuit  court  the  cause  was  brought  to  trial  and  wai^  sub- 
mitted to  the  circuit  court  upon  the  pleadings  and  affidavits 
and  the  records  and  files  embraced  in  the  proceedings  involved 
in  the  former  appeal  to  this  court,  without  any  additional  evi- 
dence being  offered.  The  trial  court  in  determining  the  is- 
sues presented  by  such  records  and  proceedings  made  the  fol- 
lowing findings  of  fact: 

"1.  That  the  said  ordinance  is  a  valid  ordinance  of  the 
said  city  of  Milwaukee. 


340         SUPEEME  COURT  OF  WISCONSIN.     [Mab. 

MehloB  V.  Milwaukee,  160  Wis.  339. 

"2.  That  the  place  and  premises  of  the  plaintiff  are  lawfufly 
subject  to  the  provisions  of  the  said  ordinance,  and  that  his 
place  and  premises  are  a  place  and  premises  that  come  within 
the  provisions  of  the  said  ordinance,  and  that  the  said  place 
of  the  plaintiff  cannot  be  used  for  the  purposes  of  giving  pub- 
lic dances,  as  defined  in  the  said  ordinance,  excepting  only 
when  duly  authorized  by  the  permits,  licenses,  and  authoriza- 
tions provided  for  in  the  said  ordinance. 

"3.  That  no  such  permit,  license,  or  authorization  has  been 
obtained  by  the  plaintiff  under  the  terms  of  the  said  ordinance. 

"4.  That  the  effect  of  the  said  ordinance  is  such  that  it 
does  not  deny  to  the  plaintiff  the  equal  protection  of  the  laws 
under  the  provisions  of  the  XlVth  amendment  of  the  consti- 
tution of  the  United  States. 

"5.  That  the  effect  of  the  said  ordinance  is  such  that  it  does 
not  take  the  property  of  the  plaintiff  without  due  process  of 
law,  within  the  meaning  of  that  provision  of  the  constitution 
of  ihe  United  States. 

"6.  That  plaintiff's  lease  of  said  premises  has  been  ex- 
tended two  years,  and  he  occupies  the  premises  under  it*" 

And  determined  the  case  upon  the  following  conclusions  of 
law: 

"1.  That  the  plaintiff  is  not  denied  the  equal  protection  of 
the  laws  by  the  enforcement  of  the  said  ordinance,  nor  is  his 
property  taken  by  such  enforcement  without  due  process  of 
law. 

"2.  That  the  said  ordinance  is  valid  and  in  full  force  and 
effect. 

"3.  That  the  plaintiff's  cause  herein  is  without  merit  and 
he  is  entitled  to  no  relief  herein  against  the  defendants  or  any 
of  them. 

"4.  That  the  complaint  of  the  plaintiff  and  this  action 
should  be  dismissed  upon  the  merits  and  with  costs  against 
the  plaintiff  in  favor  of  the  defendants." 

The  court  thereupon  entered  judgment  dismissing  the  ac- 
tion and  for  recovery  of  defendants'  costs. 

The  case  on  the  former  appeal  is  reported  in  156  Wis.  591, 
146  N.  W.  882.     The  ordinance  in  question  is  there  set  out 
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in  full  and  need  not  be  repeated  here.  The  grounds  of  the 
decision  on  the  issues  raised  in  the  action  are  amply  elabo- 
rated in  the  opinion  filed  by  this  court  on  the  former  appeal. 
The  present  appeal  presents  no  different  issues  from  those 
which  were  then  considered  and  determined,  nor  are  there  any 
additional  or  new  grounds  urged  for  reversal  of  the  determi- 
nation of  this  court  sustaining  the  ordinance  as  a  valid  police 
regulation.  We  do  not  deem  that  further  discussion  of  the 
case  is  required  and  refer  to  the  former  opinion  of  this  court 

^  the  basis  for  affirmance  of  the  judgment  now  appealed 
from. 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 


^-A^x^sKi,  by  guardian  ad  litem,  Respondent,  vs.  American 

Candy  Company,  Appellant. 

March  4— March  28,  1915. 

'^^ter  ^^***^  servant:  Vnlatoful  employment  of  child:  **Pre8sing  mO' 
chine:"  Injury:  Liability:  Evidence:  Sufficiency, 

1.  a  m«L<*bin«  called  a  slzer,  consisting  of  two  power-driven  rollers 

sir    Lzxches  in  diameter,  one  above  the  other,  used  for  reducing  to 

a  u  33^  S^  form  thickness  slabs  of  caramel  candy  which  were  fed  in  at 

th&      f  x-ont  and,  after  passing  between  the  rollers,  were  taken 

av^^^     fpom  the  back  of  the  machine,  was  a  "pressing  machine 

tf(>'*=x:k.     -vhich  material  is  taken  from  behind,"  at  which  it  was  un- 

law-f  vxi,  under  sub.  2,  sec.  1728a^  Stats.  1911,  to  employ  or  permit 

a  ^^fa^il  4i  under  the  age  of  sixteen  years  to  work. 

2.  Finiixx^^  \yy  ^^^  j^^y  in  this  case  that  the  plaintiff,  a  boy  under 

Bli'fc<3caji  years  of  age,  was  directed  and  permitted  to  work  at  such 

^acil^ijie^  are  held  to  be  sustained  by  the  evidence,  although  in 

^^'"^^    X)articular8  plaintiff  seems  to  have  testified  to  things  which 

^®  ^"^O-xiBt  have  known  were  false. 


Appe^AuX-  from  a  judgment  of  the  circuit  court  for  Milwau- 
keeeoimty :  w.  J.  Tubneb,  Circuit  Judge.     Affirmed. 

On  October  15, 1912,  plaintiff  was  employed  by  the  defend- 


342         SUPREME  COUET  OF  WISCONSIN.     [Mar, 

Kowalskl  V.  American  Candy  Co.  160  Wis.  341. 

ant  in  its  starch  room  on  the  sixth  floor  of  its  factory  in  the 
city  of  Milwaukee.  He  was  so  employed  until  the  morning 
of  April  7,  1913,  at  which  time  he  was  directed  by  his  fore- 
man to  go  to  the  fourth  floor  and  report  to  the  foreman  there, 
which  he  did,  and  he  was  put  to  work  at  a  table  spreading 
caramels,  which  consisted  of  separating  the  squares  of  cara- 
mel when  placed  on  the  table  after  having  passed  through  a 
cutting  machine.  He  remained  at  this  work  until  about  3 
o'clock  that  afternoon,  when  he  went  to  a  machine  known  as 
a  sizer,  located  about  fifteen  or  twenty  feet  from  where  he  had 
been  working.  This  machine  consists  of  two  rollers  six  inches 
in  diameter  and  two  feet  long,  one  above  the  other,  through 
which  caramel  candy  is  run  in  slabs  to  reduce  it  to  a  uniform 
thickness.  The  operator  stands  on  the  feed  side  of  the  ma- 
chine, and  after  sprinkling  each  slab  of  candy  with  starch  or 
flour  to  prevent  its  sticking  to  the  rollers  it  is  shoved  along 
the  table  of  the  machine  until  it  is  caught  by  the  rollers  and 
is  drawn  through  and  out  onto  the  smooth  surface  of  the 
table  on  the  opposite  or  take-away  side.  The  space  between 
the  rolls  can  be  regulated  by  the  operator,  according  to  the 
thickness  of  candy  desired.  The  machine  is  power  driven 
and  its  movement  controlled  by  an  ordinary  belt-shifter  at  the 
end  and  side  thereof.  On  the  side  of  the  machine  where  the 
slabs  of  candy  are  fed  into  the  rollers  there  is  an  immovable 
metal  guard  which  extends  down  over  the  face  of  the  rollers 
to  a  point  about  two  and  one-half  inches  above  the  surface  of 
the  table  and  then  turns  at  right  angles  and  extends  out  over 
the  surface  of  the  feeding  table  to  a  point  about  nine  inches 
from  the  contact  point  of  the  rollers.  Plaintiffs  right  hand 
was  caught  between  the  rollers  of  this  machine  and  so  crushed 
that  all  of  his  fingers  and  thumb  had  to  be  amputated.  This 
action  was  brought  to  recover  damages  for  the  injury.  The 
complaint  alleged  that  the  employment  of  plaintifF  up  to 
April  7,  1913,  was  in  defendant's  starch  room,  where  he  was 
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not  required  to  work  with  any  machinery ;  that  on  April  7th 
his  employment  was  changed  and  he  was  directed  to  feed  slabs 
of  caramel  candy  into  a  revolving  press  machine ;  that  it  was 
the  duty  of  the  defendant  to  fully  instruct  him  as  to  the  op- 
eration of  the  machine  and  to  warn  him  of  the  dangers  inci- 
dent thereto;  that  he  received  no  such  instructions  or  warn- 
ing, and  that  he  never  had  worked  around  machinery  and 
knew  nothing  of  its  dangerous  character;  further,  that  plaint- 
iff was  employed  by  defendant  in  violation  of  sec.  1728, 
Stats.  1911,  and  also  that  the  machine  was  not  properly 
guarded. 

Among  other  things  the  answer  of  the  defendant  denied 
that  plaintiff's  employment  was  changed  on  April  7th  or  at 
any  other  time  and  that  he  was  directed  to  work  upon  a  re- 
volving press  machine  or  any  other  machine ;  that  plaintiff's 
injuries  were  the  result  of  carelessness  and  negligence  on  his 
part,  in  that  he  was  playing  or  tampering  with  the  machine 
in  question  at  the  time  he  was  injured,  contrary  to  express 
orders  and  instructions  of  the  defendant  The  jury  returned 
the  following  special  verdict : 

"(1)  Was  the  plaintiff  directed  by  Foreman  Bennett  to 
work  upon  the  sizer  ?     A.  Yes. 

"(2)  Did  Foreman  Bennett  permit  or  suffer  the  plaintiff 
to  work  on  the  sizer  ?     A.  Yes. 

"(3)  Was  the  machine  at  which  the  plaintiff  was  inJ4ired 
dangerous  to  life  and  limb  of  a  person  under  sixteen  years  of 
age?    A,  Yes. 

"(4)  If  you  have  answered  either  the  first  or  second  ques- 
tion in  the  affirmative,  then  answer :  At  the  time  the  plaintiff 
was  injured,  was  he  engaged  in  any  work  that  he  was  directed 
or  permitted  to  pursue  ?     A.  Yes. 

"(5)  What  sum  will  reasonably  compensate  the  plaintiff 
for  the  injury  he  sustained  ?     A.  $6,000." 

From  a  judgment  entered  in  accordance  with  such  verdict 
defendant  appeals. 
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For  the  appellant  there  was  a  brief  signed  by  Lawrence  A. 
Olwell,  attorney,  and  B.  Y.  Brady,  of  counsel,  and  oral  argu- 
ment by  Mr.  Olwell, 

C.  W.  Bradford,  for  the  respondent. 

Barnes,  J.  The  plaintiff  brings  this  action  to  recover 
damages  for  a  personal  injury  alleged  to  have  been  sustained 
in  an  employment  which  was  dangerous  to  life  or  limb.  He 
was  fifteen  years  and  seven  months  of  age  when  injured,  and 
bases  his  right  of  action  on  the  proposition  that  he  was  put  to 
work  on  the  machine  on  which  he  was  hurt,  in  violation  of 
sub.  2,  sec  1728a^  Stats.  1911,  the  material  part  of  which 
reads  as  follows: 

"No  child  under  the  age  of  sixteen  years  shall  be  employed, 
required,  suffered  or  permitted  to  work  at  ...  or  in  operat- 
ing or  assisting  in  operating  or  taking  material  from  any  cir- 
cular or  band  saw,  or  any  crosscut  saw  or  slfxsher  or  other  cut- 
ting or  pressing  machine,  from  which  material  is  taken  from 
behind,  ...  or  in  any  other  employment  dangerous  to  life 
or  limb.  .  .  ." 

The  defendant's  contention  was  that  the  plaintiff  was  not 
put  to  work  on  the  machine  in  question,  but  that  he  was  ex- 
perimenting on  it  with  a  small  piece  of  candy  for  his  own 
amusement,  without  the  knowledge  and  consent  of  the  de- 
fendant, after  he  had  finished  up  the  work  that  ,had  been  as- 
signed to  him. 

The  jury  found  all  the  issues  in  favor  of  the  plaintiff,  and 
the  defendant  contends  (1)  that  the  only  evidence  to  sustain 
the  answers  of  the  jury  to  the  first  and  second  questions  was 
manifestly  and  obviously  perjured  testimony;  (2)  that  the 
court  should  say  as  a  matter  of  law  that  in  any  event  the  em- 
ployment was  not  dangerous  to  life  or  limb  within  the  mean- 
ing of  the  statute;  (3)  that  the  third  question  in  the  special 
verdict  was  not  properly  framed ;  and  (4)  that  the  court  erred 
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in  refusing  to  give  a  requested  instruction  to  the  jury  under 
the  third  question  in  the  special  verdict 

1.  It  is  difficult  to  escape  the  conclusion  that  in  some  par- 
ticulars the  plaintiff  testified  to  things  which  he  must  have 
known  were  false.  His  testimony  to  the  effect  that  he  op- 
erated the  machine  for  a  substantial  period  of  time  is,  how- 
ever, corroborated  by  three  other  witnesses,  one  at  least  of 
whom  was  not  impeached.  The  jury  believed  these  witnesses 
and  the  trial  court  permitted  the  verdict  to  stand,  and  this 
court  under  well  established  rules  will  not  disturb  it. 

It  is  the  opinion  of  this  court  that  the  machine  in  question 
answered  all  the  calls  of  the  statute.  The  rolls  were  power 
driven  and  were  used  for  pressing  out  material  that  was  fed 
in  at  the  front  end  and  the  material  pressed  was  taken  from 
behind  the  machine.  The  very  purpose  of  this  machine  was 
to  press  out  layers  of  caramel  to  a  certain  thickness.  It  was 
a  pressing  machine  in  fact,  no  matter  what  it  was  called,  and 
it  is  this  class  of  machines  which  the  statute  was  evidently 
designed  to  reach.  Under  our  statute  law  it  is  not  a  safe 
proposition  to  work  minors  under  the  age  of  sixteen  years 
around  machinery.  Holding  as  a  matter  of  law  that  the  de- 
fendant had  no  right  to  put  the  plaintiff  at  work  on  the  ma- 
chine in  question,  the  second,  third,  and  fourth  assignments 
of  error  become  immaterial  and  drop  out  of  the  case. 

By  the  Court. — ^Judgment  affirmed. 


In  KB  Bei^gium-Holland  Drainage  District  :  Jaoobi  and 

others,  Bespondents,  vs.  Kruein  and  others,  Appellants. 

March  5— March  2S,  1916. 

Drains:  Preliminary  report  of  commissioners. 

The  findings  In  the  preliminary  report  of  drainage  commissioners 
made  pursuant  to  sec.  1379 — 16,  Stats.  1911,  are  held  to  be  sup- 
ported Ivy  the  evidence. 
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Appeal,  from  an  order  of  the  circuit  court  for  Ozaukee 
county :  Martin  L.  Ltjeck,  Circuit  Judge.     Affirmed. 

For  the  appellants  there  were  briefs  by  Collins  <&  Collins, 
and  oral  argument  by  W.  B,  Collins, 

William  F,  Schanen,  for  the  respondents. 

Keewin,  J.  This  is  an  appeal  from  an  order  of  the  cir- 
cuit court  for  Ozaukee  county  confirming  the  preliminary  re- 
port of  the  drainage  commissioners  of  the  Belgium-Holland 
drainage  district. 

The  commissioners  found  that  the  proposed  work  was  neces- 
sary and  would  be  of  utility  in  carrying  out  the  purpose  of 
the  petition ;  that  said  work  would  promote  public  health  and 
public  welfare ;  and  that  the  total  benefits  from  said  proposed 
work  would  exceed  the  cost  thereof,  together  with  the  damages 
resulting  therefrom, 

A  remonstrance  was  filed,  and  after  hearing  the  remonstra- 
tors  the  court  made  an  order  confirming  the  report  of  the  com- 
missioners. The  remonstrators  appealed,  and  it  is  the  claim 
of  said  appellants  that  the  evidence  produced  at  the  hearing 
on  the  preliminary  report  did  not  warrant  the  court  below  in 
making  the  order  confirming  such  report,  hence  the  petition 
should  have  been  dismissed. 

The  contentions  here  are:  (1)  that  a  majority  of  adult 
owners  of  swamp  or  overflowed  lands  who  represent  one  third 
of  the  area  within  said  district  to  be  reclaimed  have  not  signed 
a  petition,  and  that  said  owner  or  owners  of  more  than  one 
half  of  the  land  within  said  district  have  not  signed  a  peti- 
tion for  the  construction  of  the  proposed  drain ;  (2)  that  the 
total  benefits  arising  from  the  proposed  drain  will  not  exceed 
the  cost  of  construction,  together  with  the  damages  resulting 
therefrom;  (3)  that  the  construction  of  said  drain  is  imprac- 
tical and  will  not  promote  public  welfare ;  (4)  that  the  con- 
struction of  the  drain  will  not  promote  public  health. 

The  learned  trial  judge  below  filed  a  written  decision,  which 
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is  in  the  record,  discussing  these  several  propositions,  and 
held  that  the  evidence  was  suflScient  to  warrant  all  the  find- 
ings of  the  commissioners  as  set  forth  in  the  preliminary  re- 
port After  a  careful  examination  of  the  record  we  are  con- 
vinced that  the  findings  are  supported  by  the  evidence  and 
that  the  court  below  was  right  in  confirming  said  report. 
By  the  Court. — The  order  appealed  from  is  affirmed. 


Schmitt,  Appellant,  vs.  Fbankb  and  others,  Respondents. 

March  5— March  23,  1915. 

Contracts:  Validity:  Public  policy:  Preventing  competitive  bidding  at 
judicial  sale:  Equity:  Specific  performance, 

1.  Contracts  to  prevent  competitive  bidding  at  judicial  sales  whereby 

a  fraud  on  any  third  person  Is  worked  are  invalid  as  against 
public  policy. 

2.  In  an  action  to  enforce  specific  performance  of  an  oral  agreement 

to  transfer  an  interest  in  certain  corporate  stock  to  plaintiff,  it 
appearing  that  as  an  essential  part  of  such  agreement  plaintiff 
was  to  refrain  from  bidding  at  a  judicial  sale  of  the  stock  and 
allow  one  of  the  defendants  to  bid  it  in  without  competition  and 
thus  to  cut  off  the  interest  of  a  third  person  who  was  not  flnauT 
cially  able  to  bid,  plaintiff  was  barred  of  relief  in  equity. 

3.  A  cause  of  action  does  not  arise  out  of  a  contract  which  violates 

public  morals  or  public  policy. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  C.  Ludwig,  Circuit  Judge.     Affirmed. 

This  is  an  action  in  equity  to  enforce  specific  performance 
of  an  alleged  oral  agreement  to  transfer  to  plaintiff  an  un- 
divided one-third  interest  in  701  shares  of  corporate  stock  of 
the  Schmitt  Brothers  Tobacco  Works  and  to  impress  a  trust  in 
the  plaintiff's  favor  upon  601  shares  thereof  now  in  the  hands 
of  the  defendants.  The  relief  was  denied  on  the  ground  that 
a  part  of  the  oral  contract  for  the  transfer  of  the  stock  was 
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an  arrangement  to  restrict  public  bidding  at  a  judicial  sale  of 
said  stock,  and  that  the  plaintiff  was  barred  of  relief  in  equity 
by  having  become  a  party  to  said  last  named  arrangement. 

The  facts  found  by  the  court  were  in  substance  as  fol- 
lows: Prior  to  June,  1907,  the  plaintiff  and  his  brothers, 
C.  M.  Schmitt  (one  of  the  respondents  here)  and  Mathias  F. 
Schmitt,  were  minority  stockholders  in  the  Hansen-Schmitt 
Company,  a  tobacco  manufacturing  corporation  at  Milwau- 
kee, the  said  C.  M.  and  Mathias  being  actively  engaged  in  the 
business.  On  account  of  business  differences  C.  M,  and  Ma- 
thias were  forced  out  of  active  participation  in  the  business 
and  they,  with  the  defendant  C  W.  Walter ,  organized  a  new 
corporation  for  the  manufacture  of  tobacco,  called  the  Schmitt 
Brothers  Tobacco  Works,  which  became  a  competitor  of  the 
Hansen-Schmitt  Company.  Both  companies  were  financially 
embarrassed  in  June,  1907,  and  the  defendants  C.  M,  Schmitt 
and  Walter  and  said  Mathias  Schmitt,  desiring  to  make  some 
arrangement  which  would  end  the  ruinous  competition,  either 
by  disposing  of  the  Schmitt  Brothers'  business  or  acquiring 
control  of  the  Hansen-Schmitt  business,  consulted  the  plaint- 
iff, as  a  result  of  which  consultation  plaintiff  went  to  New 
York  to  effect  a  sale  of  the  Schmitt  Brothers'  business  to  the 
American  Tobacco  Company,  if  possible.  He  did  not  suc- 
ceed, but  subsequently,  pursuant  to  his  advice,  an  option  on 
701  shares  of  the  Hansen-Schmitt  stock  (being  a  controlling 
interest)  was  obtained  rimning  to  plaintiff  and  Mathias, 
which  they  transferred  to  the  defendant  Franke,  and  at  the 
same  time  arrangements  were  made  for  the  purchas'^  of  the 
business  and  assets  of  the  Hansen-Schmitt  Company  by  the 
Schmitt  Brothers  Company  which  were  afterwards  carried 
out.  About  June  25,  1907,  Franhe  made  a  written  agree- 
ment with  plaintiff  and  Mathias  (which  was  known  and  con- 
sented to  by  O.  M,  Schmitt  and  Walter)  by  which  he  agreed 
to  sell  and  convey  to  them  said  701  shares  of  stock  (which  had 
then  become  stock  of  the  Schmitt  Brothers  Company)  for 
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$30,300,  payable  in  certain  instalments,  for  which  the  plaint- 
iff, Mathias  Schmitt,  (7.  M.  Schmitt,  and  Vi^dller  gave  their 
notes,  it  being  further  agreed  that  all  dividends  declared  on 
the  stock  should  be  immediately  applied  on  the  purchase  price 
of  the  stock  and  that  Franke  should  be  employed  to  purchase 
tobacco  for  the  company  in  any  market  in  which  he  might 
have  a  representative.  The  first  note  becoming  due  and  not 
being  paid,  Franke,  by  virtue  of  a  provision  in  the  contract, 
declared  the  whole  sum  due  and  brought  action  to  foreclose 
and  bar  Conrad,  Mathias,  and  C.  M.  Schmitt,  and  Walter 
from  all  rights  in  the  stock,  which  action  went  to  judgment,  , 
under  which  the  stock  was  sold  and  bid  in  by  Franke  himself, 
February  10,  1910,  for  $31,652.65,  which  was  the  exact 
amount  of  the  debt.  After  the  commencement  of  the  fore- 
closure action  but  before  the  sale  C.  M.  Schmitt  and  Walter 
represented  to  the  plaintiff  that  if  he  would  permit  Franke  to 
bid  in  the  stock  on  the  sale  without  opposition  bidding  he 
(Franke)  would  purchase  the  same  for  the  benefit  of  the 
plaintiff,  (7.  M.  Schmitt,  and  Walter  (less  a  certain  number  of 
shares  to  be  retained  by  Franke)  under  an  agreement  that  the 
shares  should  be  paid  for  out  of  dividends  on  the  stock  similar 
to  the  former  agreement.  They  further  represented  to  the 
plaintiff  that  one  of  the  real  objects  of  the  foreclosure  action 
was  to  cut  off  Mathias  Schmitt's  interest  in  the  stock  on  ac- 
count of  differences  which  had  arisen  between  him  and  them. 
At  and  before  this  time  plaintiff  had  been  negotiating  to  raise 
money  to  buy  the  stock  at  the  sale  with  prospects  of  success, 
but  on  being  informed  of  the  arrangement  last  aforesaid  and 
relying  thereon  he  ceased  to  make  any  further  efforts,  allowed 
the  defendant  Franke  to  bid  in  the  stock,  and  ratified  by  his 
conduct  and  his  silence  the  scheme  to  cut  off  by  the  sale  the 
interest  of  Mathias.  Franke  knew  of  the  understanding  be- 
tween plaintiff,  G,  M,  Schmitt,  and  Walter  and  the  reason  why 
the  plaintiff  allowed  him  to  bid  in  the  stock  without  opposi- 
tion.    Before  the  sale  of  stock  took  place,  however,  Franke, 
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C,  M.  Schmitt,  and  Walter  had  secretly  agreed  that  Franke 
should  convey  601  shares  of  the  stock  to  C.  M.  Schmitt  and 
Walter,  the  same  to  be  paid  for  out  of  the  dividends  of  the 
business,  which  agreement  was  reduced  to  writing  in  October/ 
1910,  after  a  part  of  the  purchase  price  had  been  paid,  and 
the  plaintiff  first  learned  thereof  in  March,  1911,  when  he 
demanded  an  interest  in  the  same  but  was  denied  any  interest' 
by  C.  M.  Schmitt  and  Walter.  From  the  beginning  of  the 
plaintiff's  active  connection  with  the  affairs  of  Schmitt  Broth-) 
ers  it  was  understood  by  the  plaintiff,  C  M.  Schmitt  and' 
Mathias  Schmitt,  and  by  Walter  that  the  plaintiff  was  to  re-' 
ceive  some  interest  in  the  701  shares  of  stock,  but  the  amount 
was  not  fixed  until  the  agreement  of  June  25,  1907,  which 
was  understood  by  all  to  assure  to  the  plaintiff  a  one-quarter 
interest  therein.  Frarike  knew  that  plaintiff  had  some  finan- 
cial interest  in  the  stock  and  that  plaintiff  did  not  sign  the 
notes  of  June  25,  1907,  simply  because  he  had  a  brotherly 
feeling  for  Mathias  and  C,  M.  Schmitt.  The  plaintiff  per^ 
formed  most  valuable  services  for  the  Schmitt  Brothers  Com- 
pany when  it  was  on  the  verge  of  bankruptcy  and  materially 
aided  in  bringing  about  the  results  obtained,  he  and  Franke 
being  the  only  parties  having  a  financial  standing,  and  his 
services  were  worth  $1,000.  Upon  these  facts  the  court  con- 
cluded that  the  plaintiff  was  barred  by  his  conduct  from  claim- 
ing any  share  in  the  stock,  but  that  the  ends  of  justice  required 
that  he  should  recover  from  C.  M.  Schmitt  and  Carl  Walter 
$1,000  for  his  services,  and  the  complaint  was  ordered  amended 
accordingly,  and  judgment  rendered  for  that  sum  with  inter- 
est, but  without  costs.  It  was  further  adjudged  that  as  to 
Franke  the  complaint  be  dismissed  without  costs.  Plaintiff 
appeals  from  those  parts  of  the  judgment  denying  relief  in 
equity  against  C.  M.  Schmitt  and  Walter  and  dismissing  the 
complaint  as  to  Franke. 

For  the  appellant  there  was  a  brief  by  McCahe  <&  Dahlr 
rnaUj  and  oral  argument  by  Matinee  A.  McCabe. 
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For  the  respondents  there  was  a  brief  by  Lawrence  A.  Olr 
well,  attorney,  and  Thomas  A.  Barker,  of  counsel  for  respond- 
ent Frarike,  and  oral  argument  by  Mr.  OlwelL 

WiNSLOw,  C.  J.  There  was  sufficient  evidence  to  sustain 
the  findings  of  fact  made  by  the  trial  court,  and  the  only 
question  which  we  find  it  necessary  to  consider  is  the  question 
whether  the  proper  legal  conclusion  was  drawn  therefrom. 

The  essential  facts  are  these:  Franks  agreed  to  sell  the  701 
shares  of  stock  to  plaintiff  and  Mathias,  joint  notes  being 
given  therefor  by  plaintiff,  Mathias  and  (7.  M.  Schmitt,  and 
WdUer.  The  notes  not  being  paid  Framke  foreclosed  the 
agreement.  Before  the  foreclosure  action  was  begun  C.  M. 
Schmitt,  Walter,  and  Franks  agreed  between  themselves  that 
Franks  should  bid  in  the  stock  without  opposition  and  there- 
after give  a  new  contract  to  the  other  two  men,  thus  barring 
out  both  the  plaintiff  and  Mathias  Schmitt  Before  the  fore- 
closure sale  C.  M.  Schmitt  and  Waltsr  told  plaintiff  that  the 
arrangement  was  that  Franks  should  bid  in  the  stock  for  the 
benefit  of  themselves  and  the  plaintiff  jointly,  thus  depriving 
Mathias  (who  was  not  financially  able  to  bid)  of  his  interest, 
and  plaintiff  tacitly  consented  to  the  plan  and  on  the  faith 
thereof  ceased  to  prosecute  the  efforts  he  had  begun  to  get 
funds  with  which  to  bid.  The  sale  took  place ;  the  scheme 
was  carried  out,  Franks  obtained  the  stock  on  his  own  bid 
without  competition,  Mathias  was  barred  out,  and  then  plaint- 
iff discovered  that  by  secret  agTeement  between  Franke, 
C,  M.  Schmitt,  and  Walter  he  too  was  barred  of  the  interest 
which  he  had  been  assured  would  be  preserved  to  him  not- 
withstanding the  foreclosure  sale. 

On  these  facts  it  must  be  held  that  the  judgment  was  cor- 
rect     Contracts  to  prevent  competitive  bidding  at  judicial 
sales  whereby  a  fraud  on  any  third  person  is  worked  are  in-  . 
valid  because  against  public  policy.     The  plaintiff  here  must 
base  his  right  upon  an  arrangement  to  which  he  consented 
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which  involved  as  an  essential  part  his  refraining  from  -bid- 
ding at  the  sale  in  order  to  force  Mathias  Schmitt  out  of  the 
business.  While  there  are  doubtless  cases  where  agreements 
between  bidders  are  valid  because  no  third  person  is  injured 
thereby,  this  is  not  one  of  them.  Mathias  was  entitled  to  a 
fair  sale  of  the  stock,  and  as  he  was  not  financially  able  to 
make  a  bid  himself  it  is  very  apparent  that  the  stifling  of  com- 
petition was  a  fraud  upon  him.  1  Page,  Contracts,  §  406; 
Hemdon  v.  Gibson  (38  S.  C.  357,  17  S.  E.  145)  20  L.  K.  A. 
545  and  cases  cited  in  note. 

A  cause  of  action  does  not  arise  out  of  a  contract  which 
violates  public  morals  or  public  policy.  Milwaukee  M.  &  jB. 
Asso.  V.  Niezerowski,  95  Wis.  129,  70  N.  W.  166.  This 
principle  is  well  established  and  demonstrates  the  correctness 
of  the  judgment 

By  the  Court. — ^Judgment  affirmed. 


Chicago  &  N0RTHWESTF.RN  Railway  Company,  Respondent, 
vs.  Milwaukee  Northehn  Railway  Company,  Appel- 
lant. 

March  5— March  2S,  1915. 

Railroads:  Crossings:  Contract  as  to  payment  of  cost:  Jurisdiction  of 

railroad  commission:  Statute  construed. 

Sec.  1797 — 56,  Stats.  1913,  giving  to  the  railroad  commission  power 
with  respect  to  "every  crossing"  of  the  track  of  one  raUroad 
"hereafter  made"  by  that  of  another,  to  determine  how  it  should 
be  made  and  to  apportion  the  cost,  has  no  application  to  the 
widening,  within  the  right  of  way  of  one  railroad  company,  of  a 
crossing  established  before  the  enactment  of  said  statute,  and 
hence  does  not  supersede  or  affect  a  previous  contract  between 
the  two  companies  as  to  payment  of  the  cost  of  such  change. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Oscab  M.  Feitz,  Circuit  Judge.     'Affirmed. 

Action  to  recover  on  contract  the  alleged  cost  of  improving 
the  crossing  at  the  point  where  plaintiff's  track  passed  over 
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those  of  defendant  so  that  the  same  would  accommodate  an 
additional  track  which  the  former  desired  to  establish  within 
its  ri^t  of  way.  The  contract  was  made  May  26,  1906. 
Thereby  the  parties  mutually  agreed  that  defendant  might 
maintain  its  railway  track  across  plaintiff's  right  of  way  and 
under  its  track  at  the  point  in  question,  and  in  consideration 
of  the  privilege  granted  defendant  agreed,  in  case  of  plaintiff 
constructing  any  additional  track  and  thus  necessarily  incur- 
ring expense  to  readjust  the  physical  situation  at  the  crossing 
80  as  to  accommodate  the  same,  to  pay  the  cost  thereof.  Dur- 
ing 1911  and  1912  plaintiff  incurred  such  expenses  to  the 
amount  of  $14,600.27.  Defendant  refused  to  pay  the  same. 
Thereupon  this  action  was  commenced  to  enforce  payment 
thereof,  and  the  facts  aforesaid  were  fully  set  forth  in  the 
complaint 

Defendant  answered  admitting  the  allegations  of  the  com- 
plaint but  pleading  that,  by  the  statute  of  1911,  the  railroad 
commission  possessed  jurisdiction  to  decide  upon  how  such 
crossing  should  be  made  and  the  cost  thereof  be  apportioned 
between  the  two  roads,  and  that  such  jurisdiction  superseded 
the  contract  obligations ;  that  proceedings  under  such  statute 
and  an  order  of  the  railroad  commission  in  relation  to  the 
matter  were  conditions  precedent  to  plaintiff  possessing  au- 
thority to  change  the  crossing,  and  that  no  such  order  had 
been  made. 

Plaintiff  demurred  to  the  answer  for  insufficiency  and  the 
demurrer  was  sustained. 

For  the  appellant  there  were  briefs  by  Flanders,  Bottum, 
Fawsett  &  Bottum,  and  oral  argument  by  F.  L.  McNamara. 

Edward  M.  Smart,  for  the  respondent 

Mabshai^l,  J.  The  statute  relied  upon  by  appellant  (sec. 
1797—56,  Stats.  1913)  does  not  apply  to  the  facts  disclosed 
by  the  pleadings.     The  language  of  the  statute  is  this : 

'TEvery  crossing  .  .  ,  hereafter  made  .  .  .  shall  be  above, 
below  or  at  grade  of  the  tracks  proposed  to  be  crossed  as  the 
Vol.  160  —  23 
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railroad  commission  shall  determine.  ...  It  shall  fix  the 
proportion  of  the  expense  of  originally  constructing,  operat- 
ing, and  maintaining  such  crossing,  which  shall  be  paid  by 
the  owners  of  said  tracks  respectively." 

The  meaning  of  that  is  unmistakable.  The  purpose  of  it 
was  to  promote  safety  as  regards  future  established  cross- 
ings,— ^not  to  deal  with  existing  crossings.  The  one  in  quesr 
tion  was  of  the  latter  class.  It  had  been  established  long 
before  the  enactment  of  the  statutory  regulation.  The  work 
in  question  consisted  only  in  widening  it  within  plaintiffs 
right  of  way.  That  seems  so  plain  that  we  may  well  pro- 
nounce judgment  without  discussing  other  questions  presented 
in  the  briefs  of  counsel. 

By  the  Court, — The  order  is  aflSrmed. 

Barnes,  J.,  took  no  part. 


State  ex  eel.  Postel,  Appellant,  vs.  Marcus,  Respondent 

December  9,  1914— January  12,  1915, 
March  6— March  23,  1915. 

Constitutional  law:  Amendment  of  constitution:  Procedure:  Judicial 
questions:  Action  hy  legislature:  Nature  and  requisites:  Entry 
upon  journals:  Elections:  Who  are  electors:  Eligibility  to  ofjice. 

1.  Whether  an  attempt  to  amend  the  state  constitution  was  effectual 

is  a  judicial,  not  a  political,  question. 

2.  Unless  the  constitutional  requirements  relating  to  legislative  ac- 

tion upon  proposed  amendments  and  their  submission  to  the 
people  have  been  complied  with,  an  amendment  does  not  be- 
come effective,  even  though  approved  by  a  vote  of  the  electors. 

3.  The  power  granted  to  the  legislature  by  sec.  1,  art.  XII,  Const, 

to  propose,  agree  to,  and  submit  to  the  people  amendments  to 
the  constitution  is  not  strictly  legislative,  but  is  ministerial  in 
its  character.    It  is  not  an  inherent  power,  but  is  measured  by 
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the  terms  of  the  grant  and  must  be  exercised  in  the  manner 
therein  prescribed. 

4.  In  said  sec.  1,  art  XII — ^providing  that,  if  agreed  to  by  a  majority 
of  the  members  elected  to  each  of  the  two  houses,  a  proposed 
amendment  "shall  be  entered  on  their  journals,  with  the  yeas 
and  nays  taken  thereon," — the  word  "entered"  may  fairly  mean 
either  (1)  entered  at  large,  or  (2)  entered  by  title,  number,  or 
other  definite  or  certain  reference.  The  word  is  therefore  open 
to  construction;  and  the  latter  meaning  having  been  given  to  it 
by  the  legislative  and  executive  officers  of  the  government  in  ad- 
ministering the  section  for  more  than  half  a  century  and  ever 
since  the  adoption  of  the  constitution,  such  practical  construc- 
tion is  entitled  to  controlling  weight 

6.  Although  the  two  houses  make  one  legislature  and  each  house 
has  the  benefit,  day  by  day,  of  the  Journal  of  the  other,  an  entry 
on  the  Journal  of  one  house  is  not  an  entry  "on  their  journals." 

6.  The  words  "their  journals"  are  not  open  to  construction,  because 

they  can  have  but  one  meaning,  i.  e.  the  journals  of  the  two 
houses  severally;  hence  no  practice  of  the  legislature  can  be 
held  to  have  construed  the  section  as  requiring  an  entry  at  large 
on  the  journal  of  the  house  in  which  the  proposed  am'endment 
originated,  but  not  on  the  journal  of  the  other  hpuse. 

7.  The  joint  resolution  proposing  an  amendment  to  sub.  2,  sec.  1, 

art  III,  Const,  relating  to  electors,  having  been  adopted  by  both 
houses  of  the  legislature  in  1906  and  accurately  referred  to  by 
number  and  title  upon  both  journals, — its  contents  being  made 
entirely  certain  by  reference  to  the  original  records  as  filed  and 
preserved  in  the  office  of  the  secretary  of  state, — and  the  identi- 
cal resolution  having  been  readopted  by  both  houses  in  1907, 
and  properly  submitted  and  duly  adopted  at  the  general  election 
in  1908,  such  amendment  became  effective,  although  it  was  not 
entered  at  large  In  its  final  form  on  the  journals  of  the  two 
houses  at  the  session  of  1905. 

8.  The  fundamental  purposes  of  the  procedure  prescribed  in  sec.  1, 

art.  XII,  Const,  are  that  there  should  be  no  amendment  which 
was  not  the  result  of  deliberate  reflection  on  the  part  of  legis- 
lature and  people,  and  that  there  should  be  no  possibility  of  an 
amendment  being  adopted  without  accurate  knowledge  of  its 
contents. 

9.  Where  a  person  is  eligible  to  an  office  at  the  time  he  Is  elected 

thereto,  but  becomes  ineligible  under  legal  or  constitutional  pro- 
visions during  his  term,  he  will  be  allowed  a  reasonable  time  in 
which  to  remove  the  ineligibility  before  his  office  can  be  deemed 
vacant 
Mabshall,  Timun,  and  Vinje,  JJ.,  dissent  In  part 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Action  to  try  title  of  the  defendant  to  the  office  of  trustee  of 
the  village  of  Muscoda. 

Defendant  was,  in  form,  duly  elected  in  April,  1912.  He, 
in  form,  duly  qualified  and  entered  upon  performance  of  the 
duties  of  the  office.  He  was  not  a  citizen  of  the  United  States. 
He  had  taken  out  first  citizenship  papers.  He  was  a  resident 
elector  of  the  village  of  Muscoda  at  the  time  of  his  election 
by  reason  of  having  so  taken  out  first  papers ;  but  this  status 
was  subject  to  termination  on  the  1st  day  of  December,  1912, 
by  failure  to  take  out  final  citizenship  papers  by  that  time. 
Sec.  1,  art.  Ill,  Const  By  statute,  a  person  not  a  resident 
elector  of  the  village,  was  not  eligible  to  the  office  of  trustee. 
Sec.  875j  Stats.  Defendant  failed  to  become  a  citizen  of  the 
United  States  by  the  time  limited  as  aforesaid  and  so  ceased 
to  be  a  resident  elector  of  the  village  and  eligible  to  office 
therein.  He,  nevertheless,  continued  in  possession  of  the  of- 
fice until  after  the  commencement  of  this  action  and  was  so 
circumstanced  when  judgment  herein  was  rendered,  his  right 
being  referable  to  his  election  as  aforesaid.  Some  time  after 
such  conmiencement  he  became  a  citizen  of  the  United  States. 

The  court  decided  on  such  facts  that,  as  defendant  was 
eligible  to  the  office  when  he  was  elected  thereto,  and  was 
when  the  action  was  terminated,  the  period  of  disability  as 
to  eligibility  during  his  incumbency,  did  not  warrant  a  judg- 
ment of  ouster.  Judgment  was,  therefore,  rendered  in  his 
favor. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Bumhwm  <&  Black,  and  for  the  respondent  on  that  of  Otto 
Kuenzli, 

The  following  opinion  was  filed  January  12,  1915 : 

Marshall,  J.  Several  questions  are  presented  for  solu- 
tion in  this  case.     If  either  were  decided  in  respondent's 
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favor  it  would  be  fatal  to  the  appeal.  The  overshadowing 
and  only  one  which,  as  will  be  seen,  need  be  discussed,  is 
whether  the  effort  to  amend  sec.  1,  art.  Ill,  of  the  state  con- 
stitution, purporting  to  have  been  consummated  in  1908,  was 
successful  If  not,  then,  though  it  has  seemed  that  full  citi- 
zenship instead  of  mere  declaration  in  that  regard  was  a  con- 
dition of  capacity  to  exercise  the  right  of  suffrage  and  of 
eligibility  under  sec.  876,  Stats.,  the  fact  has  been  otherwise, 
and  the  judgment  mujst  be  affirmed. 

While  dealing  with  the  subject  suggested  might  be  avoided 
at  this  particular  time,  it  does  not  seem  best  to  do  so;  but 
rather  to  face  the  situation  and  solve  it.  Much  harm  may 
come  by  uncertainty  as  to  an  important  constitutional  ques- 
tion being  permitted  to  exist  until  affairs,  public  and  private, 
shall  have  been  adjusted  to  a  condition  apparently  legitimately 
created  by  a  legislative  effort ; — and  that  is  most  emphatically 
so  when  such  condition  rests  on  a  purported  but  illegitimate 
change  in  the  fundamental  law.  The  policy  and  duty  here 
is  rather  to  embrace  than  to  repel  opportunity  to  remove  such 
uncertainties. 

No  feature  of  the  judicial  function  is  of  equal  dignity  with 
that  which  requires  dealing  with  what  is  and  what  is  not, 
really,  a  part  of  the  constitution,  of  those  things  which  may 
have  been  engrafted  upon  the  original  instrument.  None  re- 
quires an  equal  degree  of  care  to  reach  a  right  conclusion  and 
courage  to  pronounce  it.  The  court  may,  and  should,  and 
must,  on  such  great  occasions,  look  to  effects  and  consequences. 
Not  do  so  with  the  thought  of  hesitation,  much  less  omission 
to  do  what  duty  to  here  and  to  the  public  requires;  but  as  an 
inspiration  to  reach  the  highest  attainable  degree  of  certainty 
of  the  right  being  vindicated  in  the  end. 

The  people,  through  their  chosen  instrumentalities  and  by 
subsequent  direct  approval,  created  the  constitution.  It  was 
wisely  conceived  to'  be  as  necessary  to  the  conservation  of  in- 
herent rights  as  those  rights  are  to  a  worth-while  existence. 
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In  their  wisdom,  it  was  thought,  that  it  was  of  as  much  im- 
portance to  have  a  delegated  guardian  to  expound,  apply,  de- 
fend, and  preserve  their  creation, — one  independent  of  any 
other  power  but  that  of  the  creator,  exerted  in  the  particular 
way  provided, — one  as  high  up  as  possible  above  danger  of 
being  "swayed  by  fear,  favor,  affection,  or  hope  of  reward,  by 
personal  influence  or  public  opinion," — as  to  have  such  crea- 
tion, itself.  They  made  a  supreme  court  to  be  such  guardian, 
and  provided  for  instrumentalities  answerable  only,  except  in 
a  very  narrow  degree,  to  the  sovereign, — the  people. 

So  it  happens  that,  upon  being  properly  interrogated  on  the 
subject,  it  is  as  much  the  duty  of  this  court,  even  after  a  pro- 
posed amendment  to  the  constitution  shall  have  apparently 
traversed  the  entire  course  from  initiation  to  official  publica- 
tion as  the  law,  and  have  been  indorsed  by  a  majority  of  the 
people,  however  large,  to  give  judicial  answer  thereto  of  ap- 
proval or  nullification  according  to  the  facts. 

Thus,  as  indicated,  whether  an  effort  to  amend  the  consti- 
tution was  effectual  is  a  judicial,  not  a  political,  question. 
This  court  ihferentially  passed  upon  that  matter  in  State  ex 
rel  Iludd  v.  Timme,  54  Wis.  318,  11  K  W.  785.  Other 
courts  have  done  so  many  times  and  the  rule  in  that  regard 
has  been  as  clearly  read  out  of  our  system  as  it  could  be  if 
placed  therein  in  the  plainest  language,  looking  thereto  in  its 
letter.  Edwards  v.  Lesueur,  132  Mo.  410,  33  S.  W.  1130; 
GahheH  v,  C,  R.  I.  &  P.  JB.  Co,  171  Mo.  84,  70  S.  W.  891; 
Rice  V.  Palmer,  78  Ark.  432,  96  S.  W.  396 ;  Bott  t\  Wwrts, 
63  K  J.  Law,  289,  43  Atl.  744,  881 ;  Secombe  v.  Kittelson, 
29  Minn.  555,  12  N.  W.  519;  Oakland  P.  Co.  v.  Hilton,  69 
"Cal.  479,  11  Pac.  3 ;  Kadderly  v.  Portland,  44  Oreg.  118,  74 
Pac.  710,  75  Pac.  222 ;  Collier  v.  Frierson,  24  Ala.  100;  State 
V.  Swift,  69  Ind.  505 ;  Trustees,  etc.  v.  Mclver,  72  K  C.  76 ; 
Sproule  V.  Fredericks,  69  Miss.  898,  11  South.  472 ;  Crawford 
V.  Gilchrist,  64  Fla.  41,  59  South.  963 ;  Rich  v.  Board  of  State 
Cam.  100  Mich.  453,  59  K  W.  181;  McBee  v.  Brady,  15 
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Idaho,  761, 100  Pac.  97 ;  ElUngham  v.  Dye,  178  Ind.  336,  99 
N.  E.  I ;  State  ex  rel.  McClurg  v.  Powell,  77  Miss.  643,  27 
South.  927;  McConaiighy  v.  Secretary  of  State,  106  Minn. 
392, 119  K  W.  408. 

The  gist  of  those  decisions  on  the  subject  and  decisions,  in 
general,  is  quite  tersely  stated  in  Crawford  v.  Gilchrist,  supra, 
thus: 

"Under  our  system  of  constitutional  government  regulated 
by  law,  a  determination  of  whether  an  amendment  to  the  con- 
stitution has  been  validly  proposed  and  agreed  to  by  the  legis- 
lature ...  is  necessarily  required  to  be  in  a  judicial  forum 
where  the  constitution  provides  no  other  means  of  authorita- 
tively determining  such  questions." 

Guided  by  the  conception  of  duty  indicated,  it  has  been, 
with  varying  degrees  of  strictness,  held  by  courts  in  general, 
and  must  be  regarded  as  the  written  law  by  implication  and 
the  unwritten  by  long  time  universality  of  its  declaration  and 
application,  that,  unless  the  constitutional  requirements  shall 
have  been  satisfied  as  to  manner  of  proposal  and  submission, — 
though  a  proposition  to  amend  shall  have  run  the  full  course 
of  tw'o  legislatures,  and  been  approved  by  a  majority  vote  of 
the  electors,  and  the  change  has  been,  by  state  agencies,  placed 
in  the  official  publication  and  recognized  as  having  been  legiti- 
mate for  a  considerable  length  of  time, — the  fundamental  law 
remains  the  same,  in  fact,  and  it  is  the  duty  of  the'court  to  so 
judicially  declare,  thus  clearing  away  the  cloud  cast  upon  the 
constitution  by  the  meaningless  proceedings. 

Doubtless  it  is  true,  as  said  in  some  cases,  that  the  most 
important  step  in  changing  the  constitution  is  a  favorable 
vote  by  the  electors.  But  that  does  not  warrant  the  sovereign 
will  being  overruled  as  to  any  other  step.  Moreover,  experi- 
ence shows  that,  generally,  exercise  of  the  right  reserved  by 
the  people  to  pass  upon  fundamental  changes,  is  very  difficult 
to  secure,  and  that  often  a  large  proportion  of  the  electorate 
gives  no  personal  attention  to  the  matter.     It  must  be  pre- 
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sumed  that  such  difficulty  was  foreseen,  and  so,  to  meet  it,  as 
far  as  practicable,  the  most  careful  provision  was  made  by  the 
people,  not  only  to  secure  but  to  compel  individual  attention 
of  legislators  to,  and  participation  by  them  in,  considering 
every  proposition  to  amend  the  constitution, — ^not  only  those 
of  one  legislature  but  of  a  second  elected  after  opportunity  by 
the  people  to  know  the  purport  of  the  proposal.  It  was, 
doubtless,  supposed  that  the  safeguards  thus  thrown  around 
the  matter  would  enable  the  people,  upon  their  coming  to  the 
point  of  voting  directly  in  respect  to  such  a  proposition,  to 
have  the  benefit  of  that  individual  considerate  judgment  of 
the  members  of  the  legislature  which  they  had  provided  should 
occur.  So  they,  in  effect,  created  a  disability  for  themselves 
to  efficiently  pass  upon  a  legislative  proposition  to  change  the 
state  charter,  in  advance  of  the  creation  of  the  condition  pre- 
cedent they  so  carefully  provided  for  their  protection  against 
danger  of  unwise  attempts  to  change  it. 

A  constitution  which  is  to  stand  as  the  charter  by  which  to 
test,  to  guard,  and  to  afford  practicable  individual  and  col- 
lective enjoyment  of,  inherent  rights,  is  not  like  a  code  of  or- 
dinary law.  The  distinction  is  well  put  in  Jameson  on  Con- 
stitutional Conventions  (4th' ed.)  84—86: 

"Ordinary  laws  are  enactments  and  rules  for  the  govern- 
ment of  civil  conduct.  .  .  .  They  are  tentatory,  occasional, 
and  in  the  nature  of  temporary  expedients.  Fimdamental 
laws  .  .  .  are  expressions  of  the  sovereign  will  in  relation  to 
the  structure  of  the  government.  .  .  .  Fundamental  laws  are 
primary,  being  the  commands  of  the  sovereign  establishing 
the  governmental  machine,  and  the  most  general  rules  for  its 
operation.  Ordinary  laws  are  secondary,  being  commands 
of  the  sovereign,  having  reference  to  the  exigencies  of  time 
and  place  resulting  from  the  ordinary  working  of  the  machine. 
.  .  .  Fundamental  laws  are  either  structural,  or  expressive  of 
the  settled  policy  of  the  state  .  .  .  laid  down  in  advance,  for 
ages  to  come,  whilst  .  .  .  ordinary  laws  are  merely  temporary 
expedients  or  adjustments." 
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He  might  well  have  added  as  an  epitome  of  all :  Fundamen- 
tal law  is  law  made  by  the  people  in  such  manner,  at  first,  as 
they  may  determine  to  express  sovereign  will  and,  as  to 
changes,  made  by  them  by  the  predesigned  fundamental  pro- 
cedure. Ordinary  written  law  is  law  made  within  constitu- 
tional restrictions  by  the  legislature.  The  latter  is  necessa- 
rily subject  to  frequent  changes  to  meet  new  conditions,  or 
broaden  or  narrow  old  ones,  which  may  be  of  a  somewhat  per- 
manent or  of  quite  a  temporary  nature.  The  former  is,  in 
the  main,  a  direct  sovereign  declaration  of  principles  evolved 
from  long  experience,  conservative  of,  or  necessary  to,  efficient 
vitality  of  the  basic  idea  of  human  government  and  adaptable 
to  conditions  in  prcBsenti  and  so  far  into  the  future  as  human 
foresight  can  reach,  thus  rendering  necessity  for  any  change 
quite  remote,  and  danger  of  any  undue  attempt  in  that  regard 
likewise  remote. 

The  danger  mentioned  was  especially  guarded  against  by 
the  procedure  designed  to  secure  the  most  careful  individual 
attention  of  the  members  of  two  legislatures  to  a  proposal  to 
amend  the  constitution  before  submitting  it  to  the  people,  and 
to  produce  conviction  in  the  minds  of  the  voters  before  exer- 
cising their  final  judgment  in  the  matter  that  the  proposal 
had  received  that  attention  and,  so,  might  well  have  reason- 
able doubts  resolved  in  its  favor. 

That  the  people,  until  recent  years,  acted  upon  that  theory 
is  evidenced  by  the  fact  that  but  few  attempts  were  made  dur- 
ing the  fifty  years  subsequent  to  the  adoption  of  the  constitu- 
tion to  amend  it,  and,  in  general,  they  were  successful ;  while, 
latterly,  another  view  has  been  taken,  as  shown  by  changes  in 
great  number  having  been  acted  upon  by  the  legislature,  no 
less  than  eighteen  at  the  last  session,  and  all  which  reached 
the  ultimate  step  were  disapproved  at  the  polls.  If  that 
means  that  confidence  in  legislative  consideration  of  such  mat- 
ters has  been  weakened,  the  record  in  this  case  shows  sound 
basis  for  it;  and  to  the  end  that  there  may  be  as  efficient  re- 
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turn  to  the  safe  methods  which  the  framers  of  the  constitu- 
tion designed,  the  matter  has  been  brought  to  the  attention  of 
the  court  none  too  soon. 

Enough,  perhaps,  has  been  said  to  show  a  logical  basis  for 
the  idea  that  the  people  created  their  own  disability  to  pass 
by  their  votes  upon  a  legislative  proposal  to  amend  the  con- 
stitution in  advance  of  its  having  reached  the  proper  stage  by 
a  particular  road. 

The  legislature  in  executing  its  function  does  not  legislate, 
in  a  technical  sense.  The  result  does  not  need  the  approval 
of  the  governor.  The  duty  is  ministerial  in  character.  There 
is  good  reason  why  the  manner  of  procedure,  so  far  as  ma- 
terial— and  the  people  must  be  presumed  to  have  settled  the 
question  of  what  is  material — ^must  be  followed.  The  power 
to  make  law,  within  fundamental  limitations,  is  inherent  in 
the  division  of  the  government  formed  for  that  purpose.  It 
does  not  need  any  express  grant,  but  does  not  include  making 
or  proposing  fundamental  law.  The  power  to  so  propose  is  a 
special  grant  and  must  be  exercised  within  the  scope  of  the 
grant.  Well  said  in  EUingham  v.  Dye,  178  Ind.  336,  99 
N.  E.  1,  quoting  with  approval  from  Oakland  P.  Co.  v.  Hil- 
ton, 69  Cal.  479,  11  Pac.  3: 

"The  power  given  to  the  legislature  is  a  grant  of  power. 
It  has  it  not  without  the  constitutional  provision.  The  grant 
is  given  to  be  exercised  in  the  mode  conferred  on  the  legisla- 
ture by  the  constitution.  It  is  so  limited  by  the  people  acting 
in  the  exercise  of  their  highest  sovereign  power.  In  such 
case,  the  mode  is  the  measure  of  the  power.  Its  action  out- 
side of  the  mode  prescribed  is  as  much  a  nullity  as  that  of  a 
board  of  supervisors  of  a  city  outside  of  the  statute  defining 
its  power  in  regard  to  the  grading  of  a  street.  The  rule  .  .  . 
is  just  as  applicable  here,  for  the  constitutional  provision  is  a 
statute  ordained  by  a  people  as  part  of  its  paramount  law. 
.  .  .  The  legislature,  acting  outside  of  the  constitution,  is 
without  jurisdiction  and  its  action  null." 
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Much  might  be  written,  in  a  general  way,  leading  up  to  and 
as  a  firm  basis  for  consideration  of  the  particular  question  we 
are  called  upon  to  decide ;  but,  perhaps,  enough  has  been  said 
in  a  prefatory  and  basic  way.  Were  the  principles  involved, 
or  as  treated  by  the  courts,  new,  on  account  of  their  import- 
ance now,  particularly,  because  of  the  possible  results  of  our 
conclusion  upon  other  attempts  to  change  the  fundamental 
law,  we  should  feel  justified  in  going  much  further. 

We  may  say,  in  passing,  that  it  is  believed  the  possible  re- 
sults mentioned  do  not  extend  backward  many  years.  Until 
confronted  with  the  necessity  for  dealing  with  such  a  situation 
as  the  one  here  presented,  and  coming  to  appreciate  the  under- 
lying principles  of  fundamental  law  and  the  importance  of 
submitting  to  be  ruled  thereby,  the  idea  that  the  people,  by 
their  own  creation,  deliberately  put  such  disability  upon  them- 
sehes  to  change  the  result  of  their  original  effort  that  their 
favorable  vote  upon  a  legislative  proposal  cannot  lift  the  bar 
unless  such  proposal  reaches  them  in  the  prescribed  way, 
seemed  quite  strange  and,  may  be,  to  some,  rather  illogical; 
but  the  contrarv  is  the  fact,  and  will  become  manifest  to  one 
who  examines  the  subject  carefully.  As  said  in  Ellingham  v. 
Dye,  supra: 

"The  idea  of  the  people  thus  restricting  themselves  in  mak- 
ing changes  in  the  constitution,  is  original,  and  is  one  of  the 
most  signal  evidences  that  amongst  us  liberty  means  not  giv- 
ing rein  to  passion  or  to  the  thoughtless  impulse ;  but  the  ex- 
ercise of  power  by  the  people  for  the  general  good  and,  there- 
fore, always  under  restraints  of  law." 

Perhaps  there  is  no  greater  danger  to  worth-while  liberty 
and  equality  than  that  of  undigested,  undemonstrated  by  ex- 
perience, ideas  of  well-meaning  innovators  and  idealists,  be- 
ing, unwittingly,  attached  to  our  system  of  government  with 
the  power  of  inseparability  which  inheres  in  fimdamental  law. 
The  constitution  has,  in  the  judgment  of  its  framers,  within 
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itself,  the  most  elBBcient  protection  practicable  against  such 
danger ;  but  the  most  perfect  instrumentality  that  human  in- 
genuity can  invent,  is  useless  if  not  given  proper  direction  to 
do  its  work  by  the  contemplated  human  vitalizing  force. 

From  1882  to  the  attempt  in  question  to  change  sec.  1, 
art.  Ill,  of  the  constitution,  it,  so  far  as  relates  to  this  case, 
was  worded  thus : 

"Section  1.  Every  male  person,  of  the  age  of  twenty-one 
years  or  upwards,  belonging  to  either  of  the  following  classes, 
who  shall  have  resided  in  the  state  for  one  year  next  preceding 
any  election,  and  in  the  election  district  where  he  offers  to 
vote  such  time  as  may  be  prescribed  by  the  legislature,  not 
exceeding  thirty  days,  shall  be  deemed  a  qualified  elector  at 
such  election : 

"1.  Citizens  of  the  United  States. 

"2.  Persons  of  foreign  birth  who  shall  have  declared  their 
intentions  to  become  citizens  conformably  to  the  laws  of  the 
United  States  on  the  subject  of  naturalization." 

After  such  attempt  sub.  2  took  this  form  in  the  official  pub- 
lication : 

"Persons  of  foreign  birth  who,  prior  to  the  first  day  of  De- 
cember, A.  D.  1908,  shall  have  declared  their  intentions  to 
become  citizens  conformable  to  the  laws  of  the  United  States 
on  the  subject  of  naturalization,  provided  that  the  rights  here- 
by granted  to  such  persons  shall  cease  on  the  first  day  of  De- 
cember, A.  D.  1912.'^ 

The  recorded  history  of  such  change  may  be  thus  told :  At 
the  legislative  session  of  1905,  a  resolution  was  introduced  in 
the  Assembly  to  amend  such  section  and  was  entered  on  the 
Assembly  Journal  thus : 

"Jt.  Ees.  No.  16,  A, 

"Joint  resolution  striking  out  paragraph  2  of  section  1, 
article  3,  of  the  constitution  of  the  state  of  Wisconsin. 
'*Eesolved  hy  the  assembly,  the  senate  concurring,  that 
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section  1  of  article  3,  of  the  constitution  of  the  state  of  Wis- 
consin, be  amended  by  striking  out  paragraph  2  of  said  sec- 
tion." 

In  dne  course,  the  resolution  was  reported  by  the  committee 
to  which  it  was  referred  with  recommendation  for  passage  of 
a  substitute.  The  nature  of  the  substitute  was  not  entered 
upon  the  journal.  In  further  proceedings  to  final  action,  that 
situation  was  not  changed.  In  the  various  steps  the  journal 
record  was  confined  to  giving  the  number  of  the  resolution, 
its  origin,  and  reference  thereto  as  a  resolution  ^'providing  for 
an  amendment  to  section  1  of  article  III  of  the  constitution, 
relating  to  electors.^^  The  original  title  was  discarded  after 
the  first  entry.  Under  the  substitute  title  and  the  committee 
amendment,  very  materially  changing  the  original  proposi- 
tion, the  resolution  was  adopted  in  the  Assembly  by  the  requi- 
site vote.  Nothing  in  respect  thereto  except  the  substitute 
title  was  spread  upon  the  record. 

Upon  the  action  of  the  Assembly  being  reported  to  the  Sen- 
ate, it  was  thus  entered  on  the  Senate  Journal:  '^Jt  Res. 
No.  16,  A.  Joint  resolution  providing  for  an  amendment  to 
section  1  of  article  3  of  the  constitution  relating  to  electors." 

Further  proceedings  were  recorded  by  similar  or  less  defi- 
nite journal  entries.  The  finality  was  recorded  under  this 
journal  entry:  "Jt  Res.  No.  16,  A.,  was  read  a  third  time 
and  concurred  in.  The  ayes  and  noes  being  required,  it  was 
decided  in  the  aflSrmative :  Ayes,  22 ;  noes,  7 ;  absent  or  not 
voting,  3,"  followed  by  the  vote  in  detail 

At  the  legislative  session  of  1907,  a  proposition  purporting 
to  be  the  one  agreed  upon  before  was  again  considered.  The 
first  step  was  recorded  under  this  journal  entry  of  Assembly 
proceedings :  "Read  first  and  second  times  and  referred.  Jt. 
Res.  No.  47,  A.,  by  Mr.  Schauer,  to  committee  on  Elections." 
Further  proceedings  until  the  finality  were  recorded  under  a 
mere  reference  to  "Jt.  Res.  No.  47,  A."    In  its  course  an 
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amendment  was  proposed  and  adopted  without  any  journal 
entry  being  made,  except  this :  "Substitute  Amendment  No.  1, 
A.,  to  Jt.  Res.  No.  47,  A." 

The  last  journal  entry  is  as  follows: 

"Jt.  Ees.  No.  47,  A.  Joint  resolution  to  amend  section  1 
of  article  III  of  the  constitution,  relating  to  electors. 

''Resolved  by  the  assembly,  the  senate  concurring.  That 
subsection  2  of  section  1,  of  article  III  of  the  constitution  of 
the  state  of  Wisconsin,  be  amended  so  as  to  read  as  follows : 
2.  Persons  of  foreign  birth  who,  prior  to  the  first  day  of  De- 
cember, 1908,  shall  have  declared  their  intentions  to  become 
citizens  conformable  to  the  laws  of  the  United  States  on  the 
subject  of  naturalization,  provided  that  the  rights  hereby 
granted  to  such  persons  shall  cease  on  the  first  day  of  Decem- 
ber, A.  D.  1912. 

"Was  read  a  third  time  at  length. 

''The  question  was,  Shall  the  resolution  be  adopted  ? 

"The  ayes  and  noes  being  required,  it  was  decided  in  the 
affirmative :  Ayes,  86 ;  noes,  4 ;  absent  or  not  voting,  10.  .  .  ." 

The  first  record  in  the  Senate  is  this :  "  Jt.  Res.  No.  47,  A.," 
with  a  statement  of  the  committee  reference. 

In  due  course  and  without  any  more  suggestive  journal  en- 
try, this  appears:  "Substitute  amendment  No.  1,  S.,  was  of- 
fered by  Senator  Martin  and  adopted.  The  question  was, 
Shall  Jt.  Res.  No.  47,  A.,  as  amended,  be  concurred  in  ?  The 
ayes  and  noes  being  required,  it  was  decided  in  the  af- 
firmative: Ayes,  22;  noes,  none;  absent  or  not  voting,  11," 
followed  by  a  statement  of  the  vote  in  detail. 

Further  record  in  the  Assembly  appears  under  various  rep- 
etitions of  "Jt  Res.  47,  A.,"  up  to  the  last  showing  concur- 
rence in  the  Senate  substitute,  no  indication  appearing  of  the 
nature  thereof. 

Does  the  procedure  thus  had  satisfy  sec.  1,  art.  XII,  of  the 
constitution  which  provides  as  follows : 

"Any  amendment  or  amendments  to  this  constitution  may 
be  proposed  in  either  house  of  the  legislature,  and  if  the  same 
shall  be  agreed  to  by  a  majority  of  the  members  elected  to 
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each  of  the  two  houses,  such  proposed  amendment  or  amend- 
inents  shall  be  entered  on  their  journals,  with  the  yeas  and 
nays  taken  thereon,  and  referred  to  the  legislature  to  be  chosen 
at  the  next  general  election,  and  shall  be  published  for  three 
months  previous  to  the  time  of  holding  such  election;  and  if, 
in  the  legislature  so  next  chosen,  such  proposed  amendment 
or  amendments  shall  be  agreed  to  by  a  majority  of  all  the 
members  elected,  then  it  shall  be  the  duty  of  the  legislature 
to  submit  such  proposed  amendment  or  amendments  to  the 
people  in  such  manner  and  at  such  time  as  the  l^islature 
shall  prescribe.  .  .  .^' 

It  is  significant  that  if  the  proposition  "shall  be  agreed 
to,"  etc.,  it  "shall  be  entered"  on  the  journals  of  the  two 
houses,  "with  the  yeas  and  nays  taken  thereon."  That  means 
that  the  proposition  as  agreed  to  must  be  so  entered,  and  that 
the  agreement  is  a  condition  precedent  to  the  mandatory  re- 
quirement as  to  entry  on  the  journals.  If  entered  at  some 
time  during  the  progress  of  the  proceedings  with  such  refer- 
ence thereto  on  such  associate  or  connecting  entries  as  to  show 
clearly  that,  as  so  entered,  it  was  agreed  to  by  a  recorded  yea 
and  nay  vote,  it  would  doubtless  be  sufiicient ;  but  since  the 
language  seems  to  suggest  association  of  the  entry  with  the 
vote,  the  better  way  would  be,  even  though  the  proposition 
were  entered  when  introduced,  to  re-enter  it  in  connection 
with  the  yea  and  nay  vote.  That  is,  really,  the  only  abso- 
lutely safe  way  in  case  of  changes  having  occurred  after  the 
introduction  and,  most  especially,  where  the  action  of  remod- 
eling affords  no  information  of  the  nature  of  the  changes. 

While  the  requirements  at  the  second  session  do  not  include 
any  express  direction  as  to  entering  on  the  journals  of  the  two 
houses,  the  proceedings  otherwise  being  the  same,  the  safe 
way, — the  only  really  careful  way, — is  to  make  the  journal 
entries,  regardless  of  the  initiatory  action,  by  recording  the 
proposition  in  extenso,  in  connection  with  the  record  of  the 
essential  yea  and  nay  vote,  thus  making  a  complete  record  of 
the  proposition  on  the  journals  of  the  two  houses  at  each  ses- 
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8ion,  in  cannection  with  the  record  of  the  yea  and  nay  vote, 
in  respect-  thereto. 

The  course  indicated  would  observe  the  constitutional  com- 
mand with  technical  accuracy.  Why  not  so  follow  it  in  a 
matter  of  such  dignity  as  that  of  taking  administrative  steps, 
pursuant  to  granted  power,  to  enable  the  people,  intelligently 
and  with  full  assurance  of  the  judgment  of  the  l^slature,  to 
act  on  such  a  very  important  matter  as  changing  the  funda- 
mental law  ?  Nothing  could  evidence  more  plainly  a  growing 
want  of  appreciation  of  the  need  of  constitutional  restraints 
than  progressive  disrespect  for,  or  negligence  in  respect  to, 
the  wise  safeguards  erected  to  secure  a  high  degree  of  delib- 
eration and  care  in  making  fundamental  changes.  When 
such  precession  reaches  the  point  of  treating  the  subject,  so 
far  as  appears  by  the  official  history,  with  no  more  care  than 
is  devoted  to  the  most  ordinary  legislation,  it  is  well  to  open 
wide  our  sensibilities  to  that  admonishment  of  the  fathers: 
"The  blessings  of  a  free  government  can  only  be  maintained 
•  .  .  by  frequ^it  recurrence  to  fundamental  principles.^' 
'  The  words  "entered  on  their  journals"  must  mean  entered 
as  agreed  to, — sometime,  at  least,  at  the  first  session,  on  the 
journals  of  each  house.  The  l^slative  practice  when  the 
constitution  was  adopted  was  for  each  house  to  keep  a  journal 
history  of  its  proceedings.  The  words  "their  journals"  are  too 
plain  to  be  open  to  construction.  Any  attempt  to  do  so  by 
reading  out  of  the  language  the  meaning  that  an  entry  on  the 
journal  of  one  house  is  an  entry  "on  their  journals"  because 
the  two  make  but  one  legislature,  and  each  branch  has  the 
benefit,  day  by  day,  of  the  journal  of  the  other,  would  be  an 
arbitrary  way  of  evading  the  plain  meaning  the  framers  of 
the  constitution  had  in  mind. 

We  cannot  well  avoid  concluding  that,  at  the  first  session 
for  acting  upon  a  proposition  of  the  kind  under  consideration, 
no  efficient  action  can  occur  without  entry  of  it,  as  agreed  to, 
upon  the  journal  of  each  house  and,  if  a  sufficient  entry  be 
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made  at  first,  in  case  of  any  change  of  the  proposition,  there 
must  be  an  entry  showing  the  nature  thereof,  so  that,  in  the 
end,  the  journal  will  exhibit  the  amendment  as  finally  agreed 
to  by  the  yea  and  nay  vote. 

We  are  inclined  to  hold  that  the  journal  entries  with  the 
fuhiess  suggested  at  the  second  session,  are  not  essential,  be- 
cause the  express  requirement  for  the  first  session  is  not  re- 
peated as  to  the  second.  However,  the  spirit  of  the  initiative 
is  so  carried  forward  to  the  end,  that  we  have  no  hesitancy  in 
holding  that  the  scrupulous  care  which  should  be  exercised  in 
such  a  matter,  ought  to  eflSciently  'admonish  spreading  the 
proposition,  in  extenso,  on  the  journal  of  each  house  at  each 
session,  in  connection  with  the  yea  and  nay  vote  thereon. 

In  the  great  number  of  instances  where  the  courts  of  this 
country  have  treated  the  subject  under  discussion,  there  is  no 
feature  so  often  and  so  fully  discussed  as  that  involved  in  the 
word  "entered. '*  Many  have  held  expressly  or  in  effect,  to  a 
broad  comprehensive  meaning,  requiring  full  recording  of  the 
proposed  amendment  in  such  close  connection  with  or  relation 
to  the  yea  and  nay  vote  as  to  show  the  precise  matter  acted 
upon.  The  following  are  illustrations :  Koehler  v.  Hill,  60 
Iowa,  543,  14  K  W.  738,  15  N.  W.  609;  McMillen  v.  Blatt- 
net,  67  Iowa,  287,  25  N.  W.  245;  State  ex  rel  Bailey  v. 
BroohhaH,  113  Iowa,  250,  84  N.  W.  1064;  Oakland  P.  Co.  v. 
Hilton,  69  Cal.  479,  11  Pac.  3  (overruled  later) ;  Ellingham 
V.  Dye,  178  Ind.  336,  99  N.  E.  1 ;  McBee  v.  Brady,  15  Idaho, 
761,  100  Pac,  97 ;  State  ex  rel  Stevenson  v.  Tufly,  19  Nev. 
391,  12  Pac.  835 ;  Kadderly  v.  Portland,  44  Oreg.  118,  74 
Pac.  710,  75  Pac  222;  Prohibitory  Amendment  Cases,  24 
Kan.  700;  Worman  v.  Hagan,  78  Md.  152,  27  Atl.  616 ;  Nes- 
hit  V.  People,  19  Colo.  441,  36  Pac.  221;  Oakland  P.  Co.  v. 
Tompkins,  72  Cal.  5,  12  Pac.  801;  State  ex  rel.  Adams  v. 
Herreid,  10  S.  Dak.  109,  72  N.  W.  93 ;  Cudihee  v.  Phelps, 
76  Wash.  314,  136  Pac.  367. 

It  will  be  seen  upon  examination  that  the  decisions  in  Iowa 
Vol.  160  —  24 


370         SUPREME  COURT  OF  WISCOXSIN.     [Mar. 


State  ex  rel.  Postel  v.  Marcus,  160  Wis.  354. 


head  those  holding  that  "entered"  means  spread  in  extenso; 
that  the  second  Oakland  Paving  Company  Case  in  California, 
rather  leads  as  to  the  idea  that  entry  of  the  title  on  the  jour- 
nals satisfies  the  constitutional  requirement;  and  that  the 
Kansas  case  goes  to  the  length  of  holding  that  substantially 
all  requirements  are  directory  except  the  one  that  there  shall 
be  a  yea  and  nay  vote  on  the  proposition  in  each  house  at  each 
of  the  two  sessions,  and  that  there  shall  be  approval  by  a  ma- 
jority vote  of  the  electors  voting  on  the  same.  Only  a  few 
of  the  large  number  of  cases  at  hand  have  been  cited.  It  is 
believed  that  substantially  all  to  be  found  in  the  books  have 
been  examined. 

[Nothing  further  need  be  said  to  demonstrate  that  there  is 
an  irreconcilable  conflict  in  the  authorities.  In  each  instance 
of  the  birth  of  a  theory  upon  which  an  amendment  to  the 
constitution  can  be  supported  notwithstanding  more  or  less 
looseness  in  respect  to  following  the  fundamental  mandate  as 
to  procedure,  a  line  of  logic  was  adopted  which  met  a  diflScult 
situation  and  made  a  troublesome  precedent.  In  that  way 
constitutions  may  easily  be  weakened  or  superseded  by  judicial 
construction  or  determination  as  to  what  is  directory  and 
what  is  mandatory,  what  is  material  and  vital  and  what  is 
immaterial  and  may  be  omitted.  That  may  be  carried  so  far 
as  to  not  only  weaken  the  fundamental  law  but  breed  disre- 
spect for  a  constitutional  system. 

If  the  legislature  may  disregard  the  letter  of  the  funda- 
mental law,  in  its  most  material  particulars,  and  the  court 
may  ingeniously  bend  its  provisions  or  say  that  it  means  one 
thing  when,  in  its  letter,  it  means  another,  and  thus  adapt  it 
to  a  dangerous  legislative  tendency  to  regard  its  provisions 
lightly  or  not  at  all, — certainly,  there  is  great  danger  of  its 
failing  to  fully  accomplish  the  great  purpose  of  the  people  in 
the  beginning.  That  purpose  should  be  sturdily  adhered  to 
until  the  people  see  fit,  in  the  way  designed  therefor,  to  in- 
dicate that  something  different  is  to  prevail. 

What  right  has  the  court  to  say  that  any  part  of  the  con- 
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stitution  is  immaterial  or  directory,  or  that  its  plain  reason- 
able words  do  not  mean  just  what  would  be  ordinarily  sup- 
posed ?  It  seems  that  courts  should  presume  the  people  meant 
just  what  they  said  in  using  the  language :  "If  the  same  shall 
be  agreed  to  .  .  .  such  proposed  amendment  or  amendments 
shall  be  entered  on  their  journals."  We  have  no  more  right 
to  change  it  than  the  legislature.  It  would  be  much  more 
unbecoming  here  to  attempt  it  than  for  the  legislature,  pur- 
posely, or  negligently,  to  overlook  it. 

It  would  extend  this  opinion  to  a  very  great  length  to  take 
up  and  discuss,  even  a  goodly  part  of,  the  decisions  respecting 
the  subject  here  dealt  with.  If  we  were  entirely  free  to 
choose  the  position  which  seems  to  us  most  logical,  with  the 
plain  letter  of  the  constitution  before  us,  we  should  incline 
to  the  declaration  in  State  ex  rel,  Hudd  v,  Timme,  64  Wis. 
318,  11  N.  W.  785 :  No  amendment  can  be  made  to  the  con- 
stitution without  complying  with  the  provisions  of  sec.  1, 
art.  XII,  both  in  the  passage  of  the  amendment  by  the  legis- 
lature and  in  the  manner  of  its  submission. 

True,  the  particular  matters  material  now  were  not  when 
the  cited  case  was  decided,  but  the  principle  involved  is  the 
same  now  as  then.  Adhering  to  that,  as  it  seems  we  ought, 
we  cannot  follow  Prohibitory  Amendment  Cases,  24  Kan. 
700.  Indeed,  we  quite  agree  with  the  expression  of  the  Cali- 
fornia court,  though  later  it  was  weakened  there,  somewhat, 
that  "the  reasoning  by  which  the  learned  court  reached  the 
conclusion  it  did  is  not  based  on  any  sound  legal  principles, 
but  contrary  to  them.  Neither  the  argument  nor  the  conclu- 
sion can  command  our  assent  or  approval.  The  argument  is 
illogical,  and  based  on  premises  which  are  without  any  sound 
foundation,  and  rest  merely  in  assumption." 

We  must  reason  from  these  premises,  which  are  recognized 
by  all  the  cases  in  the  first  class  and  nearly  all  in  the  second, 
though  they  commonly  quote  the  Kansas  case  without  appear- 
ing, always,  to  appreciate  the  extent  of  it. 

In  proposing  an  amendment  to  the  constitution  the  legis- 
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lature  does  not  exercise  its  legislative  function.  The  author- 
ity given  by  the  people  to  the  legislature  to  propose  amend- 
ments to  the  fundamental  law  is  independent  of  its  inherent 
power  to  make  law.  It  is  a  grant  of  power,  ministerial  in 
character.  Since  the  power  rests  in  grant,  and  not  inherency, 
it  is  measured  as  to  extent  by  the  terms  of  the  grant. 

The  method  provided  by  the  constitution  for  executing  the 
gi'ant  of  power  to  propose  amendments  to  the  constitution,  is 
with  reasonable  strictness,  ^'binding  upon  the  people  and  the 
legislature." 

It  must  be  presumed  that  every  feature  of  the  grant  of 
power  to  the  legislature  to  propose  amendments  to  the  con- 
stitution, was  deemed  by  the  people  in  making  such  grant  to 
be  material,  and  neither  the  legislature  nor  the  court  has  ju- 
risdiction to  ignore  it 

The  people  featured  the  manner  of  executing  the  grant  of 
power  to  propose  amendments  to  the  constitution,  as  they  did, 
to  secure  deliberate  individual  legislative  judgment  with  pre- 
cise knowledge  of  the  matter  to  be  passed  upon  and  for  as- 
surance that  when  they  should  come  to  act  upon  the  matter 
at  the  polls  they  would  have  the  benefit  of  such  judgment  for 
guidance. 

Standing  upon  such  premises  the  conclusion  easily  follows 
that  the  decision  in  State  ex  rel.  Hudd  v.  Timme,  supra, 
though  the  matter  was  then  little  discussed  and  no  authority 
was  cited,  is  sound. 

To  hold  that  a  mere  identifying  reference  which  does  not, 
on  inspection,  suggest  the  purport  of  an  amendment,  satisfies 
the  mandate  as  to  entry  on  the  journals,  is  to  emasculate  the 
particular  provision  most  effectually. 

The  word  "entered"  must  have  a  sensible  construction  to 
carry  out  the  intent  with  which  it  was  used,  not  an  unnatural 
one — ^under  the  circumstances,  justified  only  because  of  its 
being  within  the  broad  scope  of  the  word — ^to  meet  the  neces- 
sities of  a  particular  situation.     Far  better  that  such  a  situ- 
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ation  be  judged  as  involving  fatal  infirmity  than  that  a  basic 
principle  the  people  incorporated  into  the  fundamental  law 
be  superseded  and  a  bad  precedent  created^  fruitful  of  future 
mischief. 

With  all  proper  deference  to  the  eminent  jurists  who  have 
held  that  an  identifying  journal  reference  to  a  proposed 
amendment  satisfies  the  constitutional  requirement^  we  can- 
not so  hold.  We  could  not  as  an  original  proposition,  nor 
without  overruling  State  ex  rel.  Hudd  v.  Timme,  supra.  If 
such  a  reference  will  suffice,  what  is  the  necessary  scope  of 
it!  Will  a  mere  resolution  number  or  a  title,  neither  of 
which  the  constitution  requires,  do  ?  If  nothing  special  was 
intended  by  the  language  chosen  to  express  a  definite  material 
matter,  why  was  not  the  procedure  left  to  be  governed  by  or- 
dinary legislative  rules  ?  If  a  mere  identifying  journal  ref- 
erence, such  as  to  number  of  the  resolution,  with,  perhaps,  a 
brief  suggestion  that  the  purpose  is  to  amend  the  constitution, 
or  a  particular  part  thereof,  which  might  be  made  in  the 
course  of  legislative  consideration  long  in  advance  of  the  pre- 
cise formulation  agreed  upon,  why  the  particular  language, 
"if  (as)  agreed  to  it  shall  be  entered,"  etc.  ?  Why  select  of 
the  many  meanings  reasonably  ascribable  to  the  word  *^en- 
tered"  the  one  which  would  often  be  meaningless  as  regards 
the  real  purpose  the  creators  of  the  constitution  had  in  mind, 
yet  would,  in  a  sense,  satisfy  the  term,  in  preference  to  one 
which  would  evidence  the  fact  as  to  whether  the  members  of 
the  legislature  had  in  mind  in  taking  the  requisite  yea  and 
nay  vote,  the  precise  proposition  acted  upon,  such  as  "to  in- 
scribe, to  enroll,  to  enter  with  particulars  of  an  account  ?" 
Webster,  New  Intemat.  Diet  "To  cause  to  be  inscribed  or 
enrolled.^^  Cent.  Diet.  Thus,  notwithstanding  some  hold- 
ings to  the  contrary,  it  seems  clear  that  if  the  constitution  is 
to  be  upheld  according  to  the  design  of  it,  the  step  mentioned 
as  to  the  particular  matter  must  be  followed  with  substantial 
accuracy.     That,  as  indicated,  requires  an  amendatory  pro- 
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posal,  at  the  first  legislative  session  to  be,  as  agreed  to,  spread 
upon  the  journal  of  each  house  in  such  connection  as  to  evi- 
dence that,  in  such  form,  it  was  the  subject  of  a  successful 
yea  and  nay  vote.  Not,  necessarily,  that  it  must  be  so  re- 
corded when  first  suggested,  but  at  some  time  before,  or  in 
connection  with  the  record  of  the  vote,  so  with  reasonable  defi- 
niteness,  to  connect  the  two  matters. 

The  result  of  the  great  labor  devoted  to  the  subject  of  how 
best  to  amend  a  constitution  without  unduly  weakening  the 
necessary  stability  of  the  fimdamental  law,  has  been  treated 
rather  too  lightly  by  some  courts.  They  seem  to  have  failed 
in  appreciation  of  the  fact  that  the  method  of  amendment  in- 
corporated into  most  of  the  constitutions  of  this  country  is  but 
a  crystallization  "of  the  accumulated  wisdom  of  the  ages." 
No  part  of  it  was  deemed  otherwise  than  matter  of  substance. 
In  Jameson's  Constitutional  Conventions  (4:th  ed.)  §  529, 
it  is  well  said  that  the  problem  of  the  constitution  makers  in 
this  field  is  "one  of  the  most  difficult  in  our  whole  system,  to 
reconcile  the  requisites  for  progress  with  the  requisites  for 
safety."  The  particular  procedure  by  which  the  legislature, 
in  lieu  of  a  convention,  is  given  power  to  propose  fundamen- 
tal law,  indicates  the  sovereign  conception  of  "the  requisites 
for  safety." 

In  the  light  of  such  distinguished  commendation  of  IMr. 
Jameson's  work  as  that  of  Judge  Cooley  and  others  of  sig- 
nificant eminence,  his  statement  of  the  following,  cited  from 
the  Iowa  court  with  State  ex  rel.  Hudd  v.  Timme,  54  Wis. 
318,  11  N.  W.  785,  as  an  illustrative  authority,  is  entitled  to 
a  place  here : 

"When  the  existing  constitution  prescribes  a  method  for  its 
own  amendment,  an  amendment  thereto,  to  be  valid,  must  be 
adopted  in  strict  conformity  to  that  method ;  and  it  is  the  duty 
of  courts,  ...  to  inquire  whether,  in  the  adoption  of  the 
amendment,  the  provisions  of  the  existing  constitution  have 
been  observed,  and,  if  not,  to  declare  the  amendment  invalid 
and  of  no  effect."     §  574e. 
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The  learned  text-writer  quoted  from  gives  special  attention 
to  the  fact  that  the  legislature,  in  proposing  to  the  people  a 
change  in  the  fundamental  law,  does  not  exercise  legislative 
power.  As  before  indicated,  such  power  is  strictly  minis- 
terial in  character, — authority  delegated  by  the  people  within 
precise  limitations, — therefore  it  must  be  exercised  within  its 
prescribed  scope  and  in  the  manner  directed.  That  is  ap- 
parent on  principle  and  from  the  very  nature  of  the  matter. 
This  court  has  not  spoken  on  the  subject  prior  to  this,  but  in 
many  other  jurisdictions  the  subject  has  been  treated,  and  the 
nature  of  the  authority  has  been,  all  along,  the  guide  to  ju- 
dicial footsteps.  McBee  v,  Brady,  15  Idaho,  761,  100  Pac. 
97;  Oakland  P.  Co.  v.  Hilton,  69  Cal.  479,  11  Pac.  3;  Liver- 
more  V.  Waiie,  102  Cal,  113,  36  Pac.  424;  Koehler  v.  Hill, 
60  Iowa,  543,  14  N.  W.  738,  15  N.  W.  609 ;  Collier  v.  Frier- 
son,  24  Ala.  100 ;  State  v.  Powell,  77  Miss.  543,  27  South. 
927 ;  State  v.  Cox,  8  Ark.  436 ;  Edwards  v.  Lesueur,  132  Mo. 
410,  33  S.  W.  1130;  Warfield  v.  Vandiver,  101  Md.  78,  60 
Atl.  538 ;  Miller  v.  Johnson,  92  Ky.  589,  18  S.  W.  522.  So 
exercise  of  this  delegated  ministerial  power  must  be  viewed 
as  in  other  cases  of  like  grants.  Validity  of  activity  is  de- 
pendable upon  keeping  within  the  scope  of  the  grant.  A 
fundamental  restraint  upon  legislative  activity  within  the  law- 
making field,  is  a  limitation  of  power  to  make  law.  A  dele- 
gation of  autliority  to  propose  amendments,  is  a  grant  of 
power.  The  efficiency  of  every  act  under  the  latter  is  depend- 
able upon  the  integrity  of  the  grant  being  vindicated  in  per- 
formance. 

Thus,  we  reiterate,  it  happens  that  the  people,  themselves, 
have  no  authority  to  pass  upon  the  question  of  whether  a  legis- 
lative proposal  shall  be  written  into  the  fundamental  law,  un- 
less it  shall  have  been  submitted  to  them  in  the  manner  they 
prescribed  in  exercise  of  their  original  right  to  create  a  form 
of  government.  It  follows,  logically,  that  it  is  of  no  avail 
for  the  people  by  their  votes  to  approve  a  proposed  change  of 
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the  constitution,  if  it  shall  not  have  been  submitted  in  such 
manner  as  they  in  their  sovereign  authority  provided.  Other- 
wise such  approval,  however  emphatically  pronounced,  does 
not  authorize  writing  the  proposition  into  the  basic  law. 

Referring  back  to  the  history  of  the  proceedings  in  the  par- 
ticular case,  fatal  infirmity  therein  is  plain.  To  restate  in 
brief:  The  proposal  at  first  was  to  strike  out  par.  2  of  sec  1 
of  art  III.  Thereafter  that  was  discarded  and  the  body 
was  materially  changed.  The  new  title  did  not  disclose  the 
nature  of  the  proposal  nor  was  the  substitute  entered.  That 
condition  persisted  to  the  end.  A  like  defective  record  ap- 
pears on  the  Senate  Journal  At  the  second  session  the  pro- 
posal was  first  offered  in  the  Assembly  and  read  first  and  sec- 
ond times  without  any  record  of  title  or  subject  matter  being 
made.  After  adoption  of  an  amendment  without  any  formal 
record  showing  how  it  changed  the  original  proposition,  the 
resolution  was  brought  to  a  vote  as  a  proposition  to  amend 
sec.  1,  art  III,  of  the  constitution  relating  to  electors,  and  the 
proposal,  in  extenso,  was  entered,  but  it  does  not  check  up 
with  any  previous  journal  entry.  In  the  Senate  the  proposal 
was  amended  and  concurred  in ;  but  how,  as  finally  agreed  to, 
it  conforms  to  anything  which  previously  was  voted  on,  does 
not  appear  of  record. 

It  is  thought  that  the  situation  described  hardly  satisfies 
even  the  so-called  liberal  rule,  outside  of  the  Kansas  Pro- 
hibitory Cases.  They,  as  we  have  seen,  gave  no  greater  dig- 
nity to  the  constitutional  requirement  as  to  the  journal  en- 
tries, than  that  of  mere  directory  regulations. 

Whether  an  amendment  of  the  constitution  purporting  to 
have  been  adopted,  actually  incorporated  into  the  published 
fundamental  law,  and  acquiesced  in  for  a  great  length  of 
time,  characterized  by  important  public  and  private  interests 
having  grown  up  on  the  faith  of  its  having  been  duly  pro- 
posed and  approved, — would  be  proof  against  some  such  de- 
partures as  those  above  indicated^  need  neither  be  now  as- 
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serted  or  denied.  A  condition  might  well  be  imagined,  cre- 
ated by  long  continued  unquestioned,  and  supposed  unques- 
tionable state  of  the  fundamental  law  and  such  adjustment  of 
public  and  private  matters  thereto,  that  a  judicial  determina- 
tion of  invalidity  would  be  fraught  with  calamitous  conse- 
quences, calling  into  activity  all  the  reserve  power,  so  to 
speak,  of  the  court  to  legitimately  deal  with  it  and  prevent 
such  penalty.  The  court  reasoned  along  that  line,  success- 
fully, in  Prohibitory  Amendment  Cases,  24  Kan.  700,  as  a 
supplementary  support  for  the  main  ground  of  the  decision. 
The  California  court,  after  rejecting  both  grounds,  in  Oah- 
land  P.  Co.  v.  Hilton,  69  Cal.  479, 11  Pac.  3,  came  very  near, 
if  not  quite  to  the  point  of  adopting  the  second  ground,  later, 
in  Oakland  P.  Co.  v.  Tompkins,  72  Cal.  5, 12  Pac.  801.  The 
first  groimd  would  seem  to  be  the  more  logical  in  circum- 
stances justifying  its  application. 

It  may  be  that  principles  exist  appropriate  for  solution  of 
such  a  situation  as  the  one  suggested.  One  would  not  care 
to  venture,  unnecessarily,  the  decision  that  there  is  none  which 
would  apply  to  the  exigencies  of  such  a  case.  The  principles 
of  justice  which  seem  to  have  precise  limitations  as  to  all 
ordinary  situations,  are  often  expansible  to  cope  with  great 
emergencies  to  the  end  that  the  very  safeguards  created  to 
conserve  rights  be  not  used  so  as  to  destroy  them.  It  were 
better,  it  seems,  to  accord  to  words  their  common,  ordinary 
meaning,  and  which  in  all  fair  probability  was  in  mind  in 
the  particular  instance,  and  let  the  natural  consequences  fol- 
low, or  to  lay  hold  of  some  principle  broad  enough  to  save 
the  latter  without  sacrificing  the  former  and  usurping  the 
functions  of  constitution  making.  The  fact  that  calamitous 
consequences  will  follow  from  obedience  to  law,  does  not  ex- 
cuse its  violation.  A  law  without  a  penalty  for  its  violation 
is  of  no  more  strength  than  a  rope  of  sand. 

We  should  say,  as  companion  to  the  foregoing,  that  if  the 
emergency  course  were  efficiently  open  in  any  case  of  this 
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sort,  lapse  of  more  time  and  a  fundamental  change  afiFecting 
the  form  or  essentials  of  the  state  government  in  far  greater 
degree,  and  consequences  of  a  much  more  serious  nature,  than 
in  the  particular  case,  would  be  required  to  justify  resorting 
to  any  extraordinary  application  of  principles  to  avoid  the 
results  of  a  manifest  inefficient  effort  to  amend  the  constitu- 
tion. 

It  follows  from  what  has  been  said  that  sub.  2,  sec.  1, 
art.  Ill,  of  the  constitution,  was  not  changed  by  the  attempted 
amendment  thereof,  culminating  in  the  vote  on  the  proposal 
to  that  end  at  the  November  election,  1908.  It  is  now  as 
before,  to  wit:  "Persons  of  foreign  birth  who  shall  have  de- 
clared their  intentions  to  become  citizens  conformably  to  the 
laws  of  the  United  States  on  the  subject  of  naturalization." 
Therefore  respondent  was  eligible  to  the  office  in  question 
when  this  action  was  commenced,  and  the  judgment  in  his 
favor  was  properly  rendered. 

By  the  CowH. — The  judgment  is  affirmed. 

The  following  opinion  was  filed  January  15,  1915: 

WiNSLow,  C.  J.  {concurring),  I  agree  with  the  result 
reached  for  the  following  reasons:  The  people  provided  in 
the  constitution  that  any  proposed  amendment  to  the  consti- 
tution should  be  agreed  to  by  two  successive  legislatures  be- 
fore being  submitted  to  the  people,  and  that  it  should  be  en- 
tered on  the  journals  of  both  houses  by  the  first  of  such  leg- 
islatures. It  cannot  be  said  that  this  last  requirement  was 
supposed  to  be  trivial  or  unimportant;  it  was  one  of  the 
means  deemed  essential  to  insure  the  greatest  publicity  and 
prevent  anything  like  railroading  an  amendment  through. 
This  was  not  done  with  the  amendment  under  consideration. 
The  amendment,  therefore,  was  not  adopted  in  the  manner 
prescribed  by  the  people.  In  holding  that  the  command  of 
the  constitution  must  be  obeyed,  this  court  simply  performs 
its  plain  duty. 
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On  February  27,  1916,  the  court  ordered  that  a  rehearing 
be  had  in  the  action  upon  the  following  questions  only : 

1.  In  view  of  the  history  of  constitutional  amendments  in 
the  past,  should  it  now  be  held  that  a  constitutional  amend- 
ment must  be  spread  at  length  in  its  final  form  upon  the  jour- 
nals of  both  houses  at  the  first  session  ? 

2.  If  not,  should  it  be  held  that  it  is  sufficient  that  it  be 
entered  at  length  in  its  final  form  upon  the  journal  of  one 
house  and  so  referred  to  on  the  journal  of  the  other  house  as 
to  be  clearly  identified  ? 

3.  Is  it  sufficient  if  the  journal  entry  in  either  of  the  above 
cases  simply  states  the  substance  of  the  amendment  ? 

4.  Can  a  journal  entry  of  a  proposed  amendment  by  title 
only  be  considered  sufficient  in  any  event  ? 

It  was  further  ordered,  among  other  things,  that  the  attor- 
ney general  be  invited  to  intervene  and  file  a  brief  and  par- 
ticipate in  the  argument  as  amicus  curice. 

The  cause  was  reargued  on  March  6,  1915. 

Otto  Kuenzli,  for  the  respondent 

Upon  the  invitation  of  the  court  there  was  a  brief  by  the 
Attorney  General  and  W infield  W,  Gilman,  assistant  attorney 
general,  amid  curice,  and  oral  argument  by  Mr.  Oilman. 

By  request  of  the  governor,  B.  R.  Goggins  and  Oeorge  Lines 
also  appeared  as  amici  curice,  filed  separate  briefs,  and  argued 
the  case  orally. 

On  March  23,  1915,  the  decision  of  the  court  was  an- 
nounced as  follows : 

Per  Curiam.  Upon  the  argument  of  the  rehearing  or- 
dered by  the  court,  it  is  held : 

1.  That  the  amendment  to  sec.  1  of  art.  Ill  of  the  consti- 
tution in  question  in  this  case  was  lo^jally  adopted. 

2.  That  notwithstanding  that  fact  the  jud^jni^ent  in  the  pres- 
ent case  was  rightly  affirmed,  because  the  defendant  within  a 
reasonable  time  and  before  the  entry  of  judgment  in  this  case 
became  a  fully  qualified  citizen  of  the  United  States. 
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An  opinion  will  be  filed  at  an  early  date  more  fully  setting 
forth  the  grounds  of  the  court's  holding. 

At  the  same  time  there  was  also  filed  the  following  memo- 
randum, prepared  by 

Marshall,  J.  The  court,  by  a  majority  of  the  justices 
consisting  of  the  Chief  Justice,  Justices  Siebeckeb,  Kerwin, 
and  Babnes,  having  announced  a  decision  to  the  effect  that, 
in  a  legislative  proposal  of  an  amendment  to  the  constitution 
the  proposition  need  not,  necessarily,  be  spread,  even  in  sub- 
stance, on  the  journal  of  either  house  at  either  session, — ^I 
dissent  therefrom  and  adhere  to  the  decision  first  rendered  to 
this  extent : 

The  constitution  as  administered  so  long  that  the  manner 
thereof  should  be  regarded  by  force  of  practical  construction 
to  indicate  the  intent  of  the  framers  of  the  fundamental  law, 
requires  a  proposal  to  amend  the  constitution  to  be  entered  in 
substance  on  the  journal  of  the  house  of  origin  at  the  first 
session  and  be  referred  to  upon  the  journal  of  the  other  house 
in  such  manner  as  to  clearly  connect  such  substantial  entry 
with  such  reference ;  that  an  entry  by  mere  number  or  num- 
ber and  title  is  not  sufficient  nor  is  an  entry  in  extenso  neces- 
sary but  that  a  proposal  which  does  not  at  least  conform  as 
regards  the  journal  history  to  the  indicated  necessity  cannot 
become  a  part  of  the  fundamental  law ;  so  the  instant  proposal 
did  not  become  such. 

An  opinion  at  some  future  time  will  be  filed  by  one,  at 
least,  of  the  justices  concurring  in  the  foregoing. 

I  am  authorized  to  say  that  Justices  Timlin  and  Vinje 
concur  with  the  writer  in  the  foregoing  memorandum. 

The  following  opinions  were  filed  April  13,  1915: 

WiNSLOw,  C.  J.  The  importance  of  the  constitutional  ques- 
tion in  this  case,  and  the  possible  adverse  effect  of  the  deci- 
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sion  upon  the  validity  of  many  other  important  amendments 
to  the  constitution,  led  us,  in  the  absence  of  a  motion  for  re- 
hearing by  the  defeated  party,  to  order  a  rehearing  of  our  own 
motion,  in  which  the  attorney  general  was  invited  to  partici- 
pate on  behalf  of  the  state.  Our  object  was  that  we  might  as- 
sure ourselves  that  we  were  right,  or  that  we  might  ascertain 
and  correct  our  error,  if  error  there  was,  before  the  case 
passed  beyond  our  control.  "A  man  should  never  be  ashamed 
to  own  he  has  been  in  the  wrong,  which  is  but  saying  in  other 
words  that  he  is  wiser  today  than  he  was  yesterday." 

The  reargument  has  now  been  had  and  it  is  but  fair  to  the 
counsel  who  participated  in  it  to  say  that  we  have  gained  much 
light  from  the  briefs  and  arguments  presented.  The  chief 
proposition  under  discussion  on  the  rehearing  was  the  propo- 
sition declared  in  the  former  opinion  to  the  eflFect  that,  unless 
the  supposed  amendment  in  its  final  form  be  entered  at  large 
at  some  time  during  the  first  session  upon  the  journals  of  both 
houses,  it  cannot  be  held  to  have  been  legally  adopted,  not- 
withstanding all  other  required  steps  be  taken  in  accordance 
with  the  conmiands  of  the  constitution. 

Is  this  proposition  sound  ? 

As  an  original  question,  we  still  think  that  such  was  prob- 
ably the  intended  meaning  of  the  words  used  in  sec.  1  of 
art.  XII  of  the  constitution.  That  section  says  that  if  the 
proposed  amendment  be  agreed  to  by  a  majority  of  the  mem- 
bers elected  to  each  of  the  two  houses  it  "shall  be  entered  on 
their  journals,  with  the  yeas  and  nays  taken  thereon." 

In  view  of  the  evident  desire  to  give  publicity  and  accuracy 
to  the  proposed  amendments  and  prevent  an  amendment  from 
sailing  under  false  colors  or  passing  without  complete  knowl- 
edge of  its  provisions,  it  seems  very  reasonable  to  suppose  that 
the  word  "entered"  here  was  intended  to  mean  entered  at 
length.  This,  however,  is  not  its  necessary  meaning.  If  so, 
it  would  never  be  necessary  to  say  entered  at  length,  or  at 
large,  or  in  extenso,  as  we  frequently  do  where  we  wish  to 
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leave  no  doubt  as  to  our  meaning.  It  may  be  admitted  that 
it  is  most  frequently  used  in  this  latter  sense.  Webster's 
International  Dictionary  gives  this  definition:  "To  inscribe, 
enroll,  to  record ;  as  to  enter  a  name  or  a  date  in  a  book,  or  a 
booh  in  a  catalogue/*  Of  course,  the  entry  of  a  book  in  a 
catalogue  means  that  the  title  is  entered, — ^not  the  book  copied 
at  length,  and  so  also  a  book  is  said  to  be  "entered"  under  the 
copyright  laws  of  the  United  States  when  its  title  page  has 
been  filed  in  the  proper  office.  A  judgment  is  "entered"  in 
the  circuit  court  journal  by  noting  only  memoranda  of  its 
contents.  Sec.  2901a^  Stats.  Other  examples  of  the  use  of 
the  word  in  the  sense  of  a  mere  memorandum  will  readily 
occur  to  any  one. 

So  the  word  is  plainly  one  not  absolutely  certain  and  fixed 
in  its  meaning,  but  a  word  which  is  most  frequently  used  in 
one  sense  but  not  infrequently  in  another  sense,  and  hence  is 
open  to  construction.  In  considering  the  proper  meaning  to 
be  attached  to  such  words,  the  principle  is  familiar  that  pre- 
ponderant weight  will  frequently  be  given  to  the  practical  con- 
struction given  to  them  for  a  long  series  of  years  by  those 
departments  of  the  government  which  have  been  charged  with 
the  duty  and  responsibility  of  administering  or  giving  effect 
to  them.  This  proposition  has  been  applied  in  the  construc- 
tion of  another  command  of  this  very  section  of  the  constitu- 
tion. State  ex  rel.  Hudd  v,  Timme,  54  Wis.  318,  11  N.  W. 
785. 

It  is  to  this  question  that  we  have  devoted  our  attention 
upon  this  re-examination  of  the  case :  Have  the  legislative  and 
executive  officers  of  the  government  in  administering  this  sec- 
tion of  the  constitution  given  a  practical  construction  to  the 
words  in  question  which  is  now  entitled  to  controlling  weight  ? 

This  question  was  not  raised  or  passed  upon  in  the  trial 
court.  The  judgment  there  was  based  upon  grounds  which 
will  be  later  considered,  and  went  upon  the  assumption  that 
the  amendment  was  legally  adopted.  It  is  true  that  the  re- 
spondent's attorney  raised  the  question  in  this  court  in  sup- 
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port  of  the  judgment  and  printed  in  his  brief  excerpts  from 
the  journals  of  the  two  houses  showing  the  failure  to  spread 
the  amendment  at  large  on  the  journals  of  the  houses.  No 
attempt  was  made  by  the  appellant,  however,  to  meet  the  prop- 
osition by  showing  how  the  word  "entered"  had  been  prac- 
tically construed  in  the  past,  and  it  seems  that  no  adequate 
examination  of  the  question  was  made  here.  Such  examina- 
tion has  now  been  made,  however,  and  we  are  in  possession  of 
its  results. 

From  that  examination  it  appears  that  of  the  twenty-five 
amendments  to  the  constitution  which  have  been  proposed  and 
supposedly  duly  adopted  since  the  organization  of  the  state, 
only  six  have  been  entered  at  large  upon  the  journals  of  both 
houses  at  the  first  legislative  session;  twenty-two  out  of  the 
twenty-five  were  entered  at  large  on  the  journal  of  the  house 
where  they  respectively  originated ;  two  were  entered  in  sub- 
stance as  first  introduced,  i.  e.  the  substance  of  the  proposal 
was  briefly  stated ;  and  one  was  not  entered  either  at  large  or 
in  substance  but  only  by  number  in  both  journals. 

The  amendment  which  is  now  before  us  was  one  of  the  two 
above  referred  to  as  entered  in  substance  in  the  form  in  which 
it  was  first  introduced.  It  was  introduced  in  the  Assembly 
February  8,  1905,  the  journal  entry  being  as  follows: 

"Jt.  Kes.  No.  16,  A. 

"Joint  resolution  striking  out  paragraph  2  of  section  1, 
article  3,  of  the  constitution  of  the  state  of  Wisconsin. 

^'Resolved  by  the  assembly,  the  senate  concurrinfj.  That 
section  1  of  article  3,  of  the  constitution  of  the  state  of  Wis- 
consin, be  amended  by  striking  out  paragraph  2  of  said  sec- 
tion. 

"To  committee  on  Judiciary." 

Turning  to  the  original  resolution  as  found  in  its  appro- 
priate envelope  filed  with  the  secretary  of  state  at  the  close  of 
the  session,  we  find  it  to  read  as  follows : 

"Joint  resolution  No.  .     Resolved,  by  the  Assembly, 

the  Senate  concurring,  that  Section  1  of  Article  3  of  the  con- 
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stitution  of  the  State  of  Wisconsin  be  amended  by  striking  out 
paragraph  2  of  said  section.'^ 

On  May  11th  it  appears  by  the  Assembly  Journal  that  it 
was  reported  back  by  the  committee  with  substitute  amend- 
ment The  substitute  was  not  entered  at  large  on  the  journal, 
but,  again  consulting  the  original  documents  in  the  envelope 
above  referred  to,  we  find  it  there  indorsed  on  the  outside, 
"Sub.  for  joint  resolution  No.  16,  A.,  providing  for  an  amend- 
ment to  Section  1  of  Article  III  of  the  constitution  relating 
to  electors.**     It  reads  as  follows : 

"Substitute  for  joint  resolution  No.  16,  A.,  providing  for 
an  amendment  to  Section  1  of  Article  III  of  the  constitution 
relating  to  electors. 

"Eesolved  by  the  Assembly,  the  Senate  concurring,  that 
Subsection  2  of  Section  1  of  Article  III  of  the  constitution  of 
the  State  of  Wisconsin  be  amended  so  as  to  read  as  follows: 
2.  Persons  of  foreign  birth  who,  prior  to  the  first  day  of  De- 
cember, A.  D.  1908,  shall  have  declared  their  intentions  to 
become  citizens  conformable  to  the  laws  of  the  United  States 
on  the  subject  of  naturalization,  provided  that  the  rights  here- 
by granted  to  such  persons  shall  cease  on  the  first  day  of  De- 
cember, A.  D.  1912." 

It  further  appears  by  the  Assembly  Journal  that  this  sub- 
stitute (referred  to  by  number  and  title  only)  was,  on  May 
16  th,  ordered  engrossed  and  read  a  third  time,  on  May  22d 
adopted  by  yea  and  nay  vote  entered  on  the  journal,  and  on 
May  26  th  messaged  to  the  Senate.  At  the  time  of  its  adop- 
tion it  was  entered  on  the  journal  by  number  and  title  only, 
thus:  "Jt.  Ees.  No.  16,  A.  Joint  resolution  providing  for 
an  amendment  to  section  1,  of  article  3  of  the  constitution, 
relating  to  electors." 

It  appears  by  the  Senate  Journal  that  it  was  there  entered 
by  number  and  title  only  and  was  concurred  in  by  aye  and  no 
vote  entered  on  the  journal  June  13,  1906,  and  messaged  to 
the  Assembly  as  concurred  in  June  14,  1905. 

Here  ends  the  history  of  the  resolution  at  the  first  sessioiL 
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It  was  not  entered  at  large  or  in  substance  upon  the  journal 
of  either  house  in  the  form  in  which  it  was  finally  passed,  but 
only  by  number  and  title. 

In  1907  the  resolution  as  passed  at  the  previous  session  was 
introduced  in  the  Assembly  as  joint  resolution  No.  47,  A.,  on 
February  13th.  It  had  the  same  title  as  in  1905,  but  the 
word  "conformable"  appeared  as  "conformably,"  the  Roman 
numeral  III  was  changed  to  3,  and  two  or  three  other  slight 
inaccuracies  appeared,  not  affecting  in  any  way  the  meaning, 
such  as  the  use  of  a  capital  letter  instead  of  a  small  letter  and 
the  insertion  of  the  word  "Section"  before  the  figure  2  at  the 
beginning  of  the  proposed  subsection. 

The  resolution  was  referred  to  the  committee  on  Elections, 
was  reported  back  March  25th  for  passage  with  amendments 
(simply  correcting  the  immaterial  variances  above  noted), 
and  adopted  by  yea  and  nay  vote  April  10,  1907,  at  which 
time  it  was  entered  in  the  Assembly  Journal  at  large  in  its 
final  form.  It  was  messaged  to  the  Senate  April  11th  and 
entered  by  number  and  title  only.  On  June  11th  the  follow- 
ing was  adopted  by  the  Senate  as' a  substitute  amendment  and 
entitled  "Sub.  Amd.  No.  1,  S.,  for  Jt  Res.  No.  47,  A. :" 

"Joint  Resolution 

"To  amend  Section  1  of  Art.  Ill  of  the  constitution  relat- 
ing to  electors. 

"Whereas  at  the  biennial  session  of  the  legislature  for  the 
year  1905  an  amendment  to  the  constitution  of  this  state  was 
proposed  and  agreed  to  by  a  majority  of  the  members  elected 
to  each  of  the  two  houses,  which  proposed  amendment  was  in 
the  following  language :" 

[Here  follows  the  joint  resolution  exactly  as  passed  in 
1905.] 

"Therefore  resolved  by  the  Senate,  the  Assembly  concur- 
ring, that  the  foregoing  proposed  amendment  to  the  constitu- 
tion be  and  the  same  is  agreed  to  by  this  legislature." 

This  so-called  substitute  was  entered  on  tlie  Senate  Journal 
by  number  and  title  only,  and  adopted  by  a  duly  recorded  yea 
Vol.  160  —  25 
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and  nay  vote  on  June  11th  and  messaged  to  the  house,  where 
it  was  again  entered  by  number  and  title  and  concurred  in 
by  yea  and  nay  vote. 

The  substitute  really  added  nothing  and  changed  nothing. 
The  fact  is  that  the  identical  resolution  adopted  by  both  houses 
in  1905  was  re-adopted  by  both  houses  in  1907.  There  is  no 
claim  that  it  was  not  properly  submitted  to  the  people  and 
properly  adopted  at  the  general  election  in  1908.  So  it  is 
certain  that  the  only  defect  in  the  proceedings  which  can  be 
claimed  to  exist  is  the  failure  to  enter  the  resolution  at  large 
in  its  final  form  on  the  journals  of  the  two  houses  at  the  ses- 
sion of  1905. 

Is  this  a  defect,  and,  if  so,  is  it  fatal  in  a  case  where  the 
resolution  is  acctirately  referred  to  by  number  and  title  upon 
both  journals  and  where  its  contents  are  made  entirely  cer- 
tain by  reference  to  the  original  records  as  filed  in  the  oflSce 
of  the  secretary  of  state?  This  is  the  question  which  we 
must  fairly  meet. 

We  are  all  of  opinion  that,  in  view  of  the  legislative  history 
of  the  constitutional  amendments  in  the  past,  it  should  not 
now  be  held  that  entry  at  large  upon  the  journals  of  both 
houses  is  imperative.  All  agree  that  there  has  been  a  long 
continued  practical  construction  of  the  word  "entered"  by  the 
legislative  branch  of  the  government,  which  forbids  such  a 
holding  at  the  present  time,  consequently  the  court  recedes 
from  its  former  position  upon  this  question.  All  are  not 
agreed,  however,  as  to  the  effect  of  this  legislative  practical 
construction.  I  have  been  authorized  by  the  majority  of  the 
justices  to  express  as  best  I  may  their  views  upon  this  ques- 
tion, and  these  views,  by  reason  of  the  fact  that  they  are  held 
by  the  majority,  become  the  views  of  the  court. 

The  constitution  requires  that  the  proposed  amendment,  if 
agreed  to  by  a  majority  of  the  members  elected  to  eacli  of  the 
two  houses,  "shall  be  entered  on  their  journals." 

The  constitution  makers  recognized  that  each  house  had  its 
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own  journal  because  they  industriously  used  the  pluraL  They 
made  absolutely  no  distinction  between  the  two  journals. 
What  was  required  to  be  entered  upon  one  journal  was  re- 
quired to  be  entered  upon  the  other.  If  the  word  entered 
means  "entered  at  large,"  it  means  entered  at  large  upon  both 
of  the  journals  alike,  and  the  entry  at  large  upon  one  does  not 
fulfil  the  command  any  more  than  entry  at  large  upon  neither. 
Remembering  this,  it  becomes  at  once  evident  that  there  has 
been,  since  the  adoption  of  the  constitution,  a  practical  agree- 
ment by  the  legislative  department  of  the  government  that  the 
word  "entered"  does  not  mean  entered  at  large,  but  entered 
by  number,  title,  or  by  such  other  descriptive  reference  as 
makes  identification  certain.  In  nineteen  cases  out  of  the 
twenty-five  the  legislature  has  practically  said,  "We  construe 
this  command  as  not  requiring  entry  at  large."  These  nine- 
teen cases  begin  in  1865  and  run  down  to  the  very  last  amend- 
ments adopted.  They  include  some  of  the  most  important 
amendments  which  have  been  made  to  the  constitution,  amend- 
ments which  have  entered  into  the  very  warp  and  woof  of  our 
state  government,  like  the  amendments  abolishing  the  com- 
pulsory grand  jury  system,  prohibiting  special  legislation  on 
various  subjects,  increasing  the  membership  of  this  bench, 
providing  for  the  taxation  of  incomes,  authorizing  the  ex- 
penditure of  state  money  for  improvement  of  highways,  lim- 
iting the  powers  of  municipal  corporations  as  to  the  incurring 
of  indebtedness,  and  the  like. 

Xow  it  does  not  seem  to  the  court  that  it  is  logical  to  say 
that  because  the  great  majority  of  these  amendments  were  in 
fact  entered  at  large  upon  the  journal  of  the  house  in  which 
they  respectively  originated,  therefore  the  legislature  has  prac- 
tically construed  the  word  entered  to  mean  "entered  at  large 
upon  the  journal  of  the  house  of  origin."  As  before  pointed 
out,  what  the  constitution  commands  as  to  one  house  it  com- 
mands as  to  the  other,  and  so  plainly  that  no  one  could  mis- 
take it     Apparently  there  were  just  two  constructions  pos- 
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sible:  (1)  entry  at  large  on  both  journals;  (2)  entry  by  title, 
number,  or  other  definite  and  certain  reference  on  both  jour- 
nals. No  intermediate  construction  was  logically  possible, 
and  consequently,  when  legislature  after  legislature  has  de- 
liberately said  that  entry  by  title  and  number  in  one  house  is 
sufficient,  it  has  at  the  same  time  and  by  the  same  act  said 
that  entry  by  title  and  number  in  both  houses  is  sufficient. 

To  say  that  because,  in  the  majority  of  instances,  the  reso- 
lution was  entered  at  large  in  the  house  of  origin,  although 
not  in  both  houses,  the  legislature  therefore  must  have  con- 
strued the  command  of  the  constitution  to  apply  only  to  the 
house  of  origin,  is  to  convict  the  legislators  of  the  past  of  in- 
ability to  understand  plain  English  language,  for  the  consti- 
tution says  nothing  which  can  be  logically  so  construed. 

We  deem  it  our  duty  to  give  their  acts  a  construction  which 
vindicates  them  from  such  an  implication.    The  entry  at  large 
on  the  journal  of  the  house  of  origin  would  be  natural  enough 
without  any  command  on  the  subject,  especially  in  the  case  of 
a  brief  amendment.   It  is  in  no  sense  a  disobedience  of  the  con- 
stitution whatever  the  construction  of  the  word  "entered,"  and 
that  fact  deprives  such  an  entry  of  great  significance.    The 
failure  to  enter  it  at  large  upon  the  journal  of  the  other  house, 
however,  is  vastly  significant  because,  if  the  legislature  under- 
stood that  "entered"  meant  "entered  at  large,"  then  they  must 
also  have  understood  that  the  failure  to  enter  it  at  large  in  the 
journal  of  the  second  house  meant  disobedience  of  the  consti- 
tution.    It  should  always  be  kept  in  mind  that  practical  con- 
struction can  only  be  resorted  to  when  words  are  used  which 
are  fairly  capable  of  two  meanings, — ^not  when  words  can 
have  but  one  meaning.     The  word  "entered"  may  properly 
be  the  subject  of  practical  construction,  because  it  is  capable 
of  two  meanings.     The  words  "their  journals"  are  not  open 
to  construction,  practical  or  otherwise,  because  they  can  have 
but  one  meaning,  t.  e.  the  journals  of  both  houses,  and  cannot 
be  made  to  mean  anything  else.     A  practice  which  attempts 
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to  make  them  mean  the  journal  of  one  house  is  to  our  minds 
not  practical  construction  but  practical  destruction. 

We  reach  the  conclusion  that  ever  since  the  adoption  of  the 
constitution  the  legislative  and  executive  branches  of  the  gov- 
ernment, as  weU  as  the  people  themselves,  have  construed  the 
word  "entered"  as  meaning  simply  entered  by  title,  number, 
or  brief  description  in  such  manner  as  to  make  identification 
certain ;  that  this  is  a  permissible  and  not  unusual  meaning  of 
the  word ;  and  that  such  meaning  must  now  be  held  to  be  con- 
trolling tmder  the  well  established  principles  of  practical  con- 
struction. 

The  conclusion  which  we  have  thus  reached  as  to  the  prac- 
tical construction  given  to  the  words  for  half  a  century  and 
more  and  the  controlling  effect  of  such  construction  at  the  pres- 
ent time  renders  unnecessary  any  consideration  or  discussion 
of  the  authorities,  many  of  which  are  cited  in  the  first  opinion 
in  this  case,  in  which  is  discussed  the  meaning  of  the  word 
"entered"  occurring  in  similar  clauses  of  other  constitutions 
and  in  most  of  which  cases  the  question  is  considered  as  an 
original  proposition,  free  from  the  considerations  which  seem 
compelling  to  us  in  the  present  case. 

It  is  not  out  of  place,  however,  to  call  attention  to  the  fact 
that  the  construction  given  to  the  word  by  the  legislature  has 
many  potent  considerations  in  its  favor,  and  not  the  least  of 
these  is  the  fact  that  in  the  only  other  clause  of  the  constitu- 
tion which  prescribes  what  notation  shall  be  made  upon  the 
journal  on  reception  by  the  legislative  body  of  a  written  docu- 
ment, namely,  the  reception  of  a  veto  message  from  the  execu- 
tive (sec.  10  of  art.  V),  it  is  provided  that  the  house  "shall 
enter  the  objections  at  large  upon  the  journal."  The  indus- 
trious inclusion  of  the  words  "at  large"  in  this  provision  seems 
to  clearly  show  that  the  constitution  makers  well  understood 
that  the  word  "entered"  alone  might  rightly  be  construed  as 
meaning  entering  by  title  or  other  intelligible  reference  only. 
If  they  had  that  understanding  and  used  the  word  in  one 
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place  with  the  addition  of  the  words  "at  large"  and  in  an- 
other place  without  such  addition,  the  argument  is  strong  that 
they  meant  by  the  first  named  provision  that  the  entry  must 
be  at  large,  and  by  the  second  that  it  need  not  necessarily 
be  so. 

There  are  other  considerations  of  a  more  general  nature, 
however,  which  are  entitled  to  greater  weight 

In  prescribing  the  methods  to  be  followed  in  amending  the 
constitution  the  makers  of  that  instrument  evidently  had  two 
fundamental  objects  in  mind,  namely:  (1)  that  there  should 
be  no  amendment  which  was  not  the  result  of  deliberate  reflec- 
tion on  the  part  of  legislature  and  people,  and  (2)  that  there 
should  be  no  possibility  of  sneaking  an  amendment  through 
without  accurate  knowledge  of  its  contents. 

They  wished  to  safeguard  the  constitution — ^not  to  petrify 
it.  They  did  not  aim  to  make  an  amendment  impossible  or 
unnecessarily  difficult,  but  they  did  aim  to  guard  against 
haste  and  immature  thought.  They  desired  that  it  should  be 
the  result  of  deliberate  reason  rather  than  of  sudden  and  tem- 
porary emotion  or  passion.  To  effect  this  result  they  deemed 
it  best  that  two  legislatures  should  approve  it  before  its  sub- 
mission to  the  people. 

The  requirements  that  the  proposed  amendment  be  entered 
on  the  journals  and  that  the  yeas  and  nays  should  also  be  en- 
tered are  subsidiary  requirements  in  the  sense  that  they  do 
not  themselves  constitute  the  ends  sought  to  be  attained,  but 
only  the  proof  that  those  ends  have  been  accomplished.  Ee 
membering  this  fact  and  remembering  also  that  every  joint 
resolution  receives  a  number  upon  its  introduction,  is  at  once 
printed,  and  is  laid  in  printed  form  on  the  desk  of  every  mem- 
ber of  the  house  of  origin,  together  with  a  copy  of  the  jour- 
nal, on  the  following  day,  may  it  not  be  logically  argued  that 
every  substantial  constitutional  requirement  has  been  com- 
plied with  if  the  resolution  be  entered  on  the  journal  by  num- 
ber and  title  only  ?     In  connection  with  this  inquiry  it  is  to 
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be  remembered  also  that  not  only  the  original  resolution  but  all 
of  the  amendments  and  substitutes  are  preserved  by  the  chief 
clerk  in  an  appropriate  envelope,  that  every  action  taken  is 
noted  on  the  outside  of  the  resolution,  and  that  all  these  papers 
are  ultimately  filed  in  the  ofiice  of  the  secretary  of  state  and 
carefully  preserved.  With  these  safeguards  it  seems  that  the 
possibility  of  mistake  or  fraud  is  practically  nonexistent,  and 
that  entry  by  number  or  title  or  descriptive  reference  is  just 
as  effective  a  method  of  presenung  proof  that  the  desired 
fimdamental  requirements  have  been  complied  with  as  entry 
at  large. 

Whether  these  arguments  and  considerations  would  be  ab- 
solutely controlling  were  the  question  an  original  one  without 
historical  background  we  need  not  now  determine.  Taken  in 
connection  with  the  legislative  history  of  more  than  half  a 
century  we  can  entertain  no  doubt  as  to  our  duty. 

This  conclusion  does  not,  however,  necessarily  result  in  a 
reversal  of  the  judgment  in  this  case. 

The  defendant  was  at  the  time  of  the  election  a  voter  and 
eligible  to  hold  the  office  in  question,  and  remained  so  until 
December  1,  1912.  The  trial  court  held  that  he  was  entitled 
to  a  reasonable  time  after  that  date  in  which  to  become  a  full 
citizen  before  he  could  be  ousted,  and  that  he  had  made  his 
application  and  received  his  citizenship  papers  at  what  ap- 
peared to  be  his  earliest  opportunity  after  the  constitutional 
amendment  became  effective.  We  are  unable  to  say  that  the 
court  was  in  error  as  to  the  fact  that  the  defendant  made  his 
application  to  become  a  citizen  at  the  earliest  reasonable  op- 
portunity. 

It  appears  to  be  the  law  that  when  an  officer,  eligible  at  the 
time  of  his  election,  becomes  ineligible  under  some  legal  or 
constitutional  provision  during  his  term,  he  will  be  allowed  a 
reasonable  time  in  which  to  remove  the  ineligibility  before  his 
office  can  be  deemed  vacant.  State  ex  rel,  AtVy  Gen,  v.  Mess- 
more^  14  Wis.  163 ;  State  ex  rel.  Ives  v.  Choale,  11  Ohio,  511, 
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This  holding  seems  reasonable  and  just,  especially  in  a  case 
like  the  present  where  the  incumbent  has  the  same  capacity 
and  fitness  to  perform  his  official  duties  as  before. 

The  judgment  therefore  remains  a  judgment  of  affirmance 
as  before. 

ViNJE,  J.  (dissenting  in  part).  I  concur  in  the  affirmance 
of  the  judgment  on  the  grounds  stated  in  the  majority  opinion, 
but  I  dissent  from  the  construction  given  the  constitution  to 
the  effect  that  it  is  sufficient  to  enter  an  amendment  by  title 
or  number  only  in  the  journals  of  both  houses.  We  all  agreed 
when  the  case  was  first  decided  that  the  plain  intent  of  the 
language  of  the  constitution  required  the  entering  of  the  pro- 
posed amendment  in  full  upon  the  journals  of  both  houses  at 
the  first  session.  Such  is  still  the  construction  which  we  all 
agree  should  be  placed  upon  the  language  were  it  not  for  a 
different  one  given  it  by  the  legislature  ever  since  the  adoption 
of  the  constitution,  and  the  jeopardy  in  which  it  would  place 
other  amendments.  Owing  to  such  practical  construction  and 
the  serious  consequences  to  other  amendments  that  might  re- 
sult from  an  adherence  to  our  original  interpretation,  we  all 
agree  that  we  must  permit  the  legislative  construction  to  con- 
trol. What  is  that  construction  ?  Out  of  twenty-four  amend- 
ments adopted,  omitting  the  one  under  consideration,  six  were 
entered,  at  large  as  passed  upon  the  journals  of  both  houses  at 
the  first  session;  twenty-two  out  of  the  twenty-four  were 
entered  at  large  as  passed  upon  the  journal  of  the  house  of 
origin,  and  one  more  was  so  entered  in  substance,  leaving  only 
one  entered  by  number  in  both  journals.  It  would  seem  from 
this  record  of  the  passage  of  constitutional  amendments  that 
the  practical  legislative  construction  requires  at  least  the  en- 
try at  large  or  in  substance  of  the  proposed  amendment  in  the 
journal  of  the  house  of  origin  at  the  first  session.  To  require 
less  than  this  is  to  give  a  meaning  to  the  constitution  that  is 
justified  neither  by  its  language  nor  by  usage.     The  amend- 
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ment  under  consideration  as  passed  was  not  entered  upon  the 
journal  of  either  house  in  full  or  in  substance.  It  was  en- 
tered only  by  number  and  title. 

Is  there  an  impelling  necessity  which  requires  it  to  be  de- 
clared valid  though  not  properly  entered?  This  state  and 
many  states  of  the  Union  for  over  half  a  century  have  per- 
mitted resident  aliens  who  have  taken  out  their  first  papers 
to  vote  and  to  hold  oflBce.  No  substantial  harm  would  result 
to  the  state  or  to  any  resident  thereof  if  such  policy  were 
continued  till  the  constitution  could  be  lawfully  modified  to 
accord  with  the  amendment  now  held  valid.  Therefore,  since 
the  construction  now  given  the  constitution  by  the  majority 
cannot  be  justified  on  the  ground  of  either  necessity,  original 
interpretation,  or  legislative  usage,  it  has,  in  my  judgment, 
no  sound  judicial  basis  on  which  to  rest. 

I  content  myself  with  this  brief  statement  because  I  under- 
stand that  one  or  both  of  my  brethren  who  dissented  will  in  a 
separate  opinion  or  opinions  cover  the  ground  more  fully. 

The  following  opinions  were  filed  April  16,  1915 : 

Mabshall,  J.  (dissenting).  I  do  not  dissent  from  an  af- 
firmance of  the  judgment,  but  do  from  the  method  of  it  I 
cannot  recognize  that  there  has  been  a  rehearing,  strictly  so 
called.  None  was  proper  for  reasons  stated  in  Hocks  v. 
Sprangers,  113  Wis.  123, 135,  87  N.  W.  1101,  89  N.  W.  113. 
I  adhere  to  the  decision  that  the  purported  amendment  to  the 
constitution  is  not  a  part  of  the  fundamental  law.  Perhaps 
a  modification  of  the  reasons  therefor  is  within  the  spirit  of 
Hoclcs  V.  Sprangers,  but  to  give  the  late  proceeding  the  cast 
of  a  technical  rehearing  and  practically  reverse  the  former 
judgment  as  upon  such,  though  afiirming  it  in  fact,  exceeds 
what  this  court  has  many  times  said  it  has  the  power  to  do, 
after  the  time  fixed  therefor  in  the  statute,  as  was  the  case 
here.    Whether  the  many  previous  decisions  on  the  subject 
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are  wrong  and  the  term  "want  of  power'  should,  at  most,  be 
read  as,  ought  not  to  exercise  power,  may  admit  of  some  ques- 
tion. If  so,  the  matter  should  be  met  in  a  considerate  way 
and,  perhaps,  a  new  doctrine  be  promulgated.  In  my  judg- 
ment it  rather  takes  from  the  dignity  of  the  court  to  cast 
practice  of  fifty  years  aside  with  an  appearance  of  the  court 
being  confronted  with  some  great  emergency, — some  over- 
ruling necessity  of  saving  public  and  private  interests  from 
impending  disaster, — which  moved  it  with  strong  hand  to  a 
desired  result.  I  am  not  conscious  of  there  having  been  any 
such  emergency.  There  was  none  in  fact,  as  I  shall  endeavor 
to  show,  though  there  might  have  been  such  supposed,  but  that 
will  appear  so  infirm  that  there  is  danger  of  the  mere  sup- 
position being  regarded  as  a  pretext  to  shrink  behind,  as  was 
suggested  by  Justice  Paine  in  Kneeland  v.  Miltvaukee,  15 
Wis.  454,  is  sometimes  the  resort  of  courts. 

I  must  pause  to  say,  I  cannot  doubt,  but  what  my  brethren 
were  convinced  of  there  being  some  peril  impending  which 
warranted  the  novel  action,  and  that  they  did  their  duty  as 
they  saw  it,  regardless  of  its  unpleasantness.  It  is  judicially 
noble  to  hold  the  desire  to  be  right  high  above  any  effect  upon 
personal  reputation  for  stability.  For  that  the  majority  are 
entitled  to  all  honor.  I  am  pleased  to  accord  it  notwithstand- 
ing the  somewhat  radical  nature  of  my  dissent.  If  it  be  a 
fact  that  the  majority  were  impelled  to  the  result  indicated 
in  the  opinion  from  thought  of  necessity,  though  none,  not 
the  slightest,  existed,  and  no  call,  at  best,  for  more  than  a 
modification  of  the  reasons  for  holding  the  amendment  not  a 
part  of  the  constitution,  the  result  has  almost  a  pathetic  cast 
I  may,  possibly,  be  wrong  about  this;  but  with  the  highest 
respect  for  my  associates  I  feel  in  duty  bound  to  write  as  I 
have  and  shall.  It  is  more  for  the  future  than  the  present 
Upon  the  calm  level  of  the  years  to  come  we  may  safely  rest 
for  vindication  if  right  and  must  suffer  criticism  if  wrong. 

No  one  will  venture  to  say  but  what  the  logic  by  which  the 
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purported  amendment  was  condemned  is  supported  by  the 
great  weight  of  judicial  and  text-book  authority,  and  would 
never  have  been  departed  from  as  an  original  matter.  That 
is  freely  confessed  in  leading  opinions  elsewhere.  Sufficient 
on  that  are  cited  in  the  first  opinion  here.  Many  might  be 
added. 

The  duty  of  upholding  the  constitution  according  to  the  in- 
tent of  its  framers  has  always  been  supposed  to  be  one  of  the 
very  highest  character.  Heady  and  wide  departures  from  it 
to  satisfy  the  calls  of  practical  construction  have  been  cx)n- 
demned  by  most  eminent  jurists  and  text-writers.  Where  in- 
dulged in  at  all  it  has,  in  general,  been  minimized  to  the 
actual  necessities  of  the  case  and  the  strict  limitation  of  the 
practice.  So  much  so  that  duty  in  that  regard  is  a  part  of 
the  unwritten  law.  One  of  the  most  eminent  writers  upon 
constitutional  law  thus  forcibly  pointed  out  the  error  and  dan- 
ger of  lightly  dealing  with  mandatory  words  of  the  constitu- 
tion to  accord  with  legislative  practice: 

"In  all  we  have  said  upon  this  subject  we  have  assumed  the 
constitutional  provision  to  be  mandatory.  .  .  .  The  fact  is 
this :  that  whatever  constitutional  provision  can  be  looked  upon 
as  directory  merely  is  very  likely  to  be  treated  by  the  legis- 
lature as  if  it  was  devoid  even  of  moral  obligation,  and  to  be 
therefore  habitually  disregarded.  To  say  that  a  provision  is 
directory  seems,  with  many  persons,  to  be  equivalent  to  say- 
ing that  it  is  not  law  at  all.  That  this  ought  not  to  be  so 
must  be  conceded ;  that  it  is  so  we  have  abundant  reason  and 
good  authority  for  saying.  If,  therefore,  a  constitutional  pro- 
vision is  to  be  enforced  at  all,  it  must  be  treated  as  mandatory. 
And  if  the  legislature  habitually  disregard  it,  it  seems  to  us 
that  there  is  all  the  more  urgent  necessity  that  the  courts 
should  enforce  it.  And  it  also  seems  to  us  that  there  are  few 
evils  which  can  be  inflicted  by  a  strict  adherence  to  the  law, 
80  great  as  that  which  is  done  by  the  habitual  disregard,  by 
any  department  of  the  government,  of  a  plain  requirement  of 
that  instrument  from  which  it  derives  its  authority,  and  which 
ought,  therefore,  to  be  scrupulously  observed  and  obeyed." 
Cooley,  Const  Lim.  (6th  ed.)  179. 
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That  may  well  be  read  in  connection  with  this  by  another 
eminent  writer,  cautioning  against  departing  from  the  ordi- 
nary meaning  of  words  in  a  constitution  in  order  to  accom- 
plish a  particular  result: 

"As  the  constitution  does  not  derive  its  force  from  the  con- 
vention which  framed,  but  from  the  people  who  ratified  it, 
the  intent  to  be  arrived  at  is  that  of  the  people,  and  it  is  not 
to  be  supposed  that  they  have  looked  for  any  dark  or  abstruse 
meaning  in  the  words  they  employed,  but  rather  that  they 
have  accepted  them  in  the  sense  most  obvious  to  the  common 
understanding,  and  ratified  the  instrument  in  the  belief  that 
that  was  the  sense  designed  to  be  conveyed/^ 

In  connection  with  the  foregoing,  we  must  call,  more  point- 
edly, attention  to  the  peculiar  circumstances  under  which  the 
first  position  of  the  court  has  been  radically  overruled. 

It  is  frankly  admitted  that,  as  an  original  proposition,  the 
first  opinion  is  right.  No  one  doubted,  when  the  case  was 
decided,  but  what  it  was  demanded  by  the  meaning  the  fram- 
ers  of  the  constitution  probably  intended  to  express  by  the 
words  they  used  and  the  meaning  the  people  attributed  thereto 
when  they  adopted  the  fundamental  law.  If  there  were  any- 
thing not  fully  understood  and  appreciated  it  was  the  legis- 
lative practice.  No  one  would  venture  to  say  that  the  first 
opinion  was  not  written  with  strict  fidelity  to  the  decision 
agreed  upon,  nor  that  there  was  not  full  opportunity  to  con- 
sider it,  nor  that  it  was  not  unqualifiedly  approved.  So  so- 
licitous was  the  Chief  Justice  to  have  the  vital  point  made 
perfectly  plain  and  significant  that  he  thought  best  to  make 
the  position  of  the  court  emphatic  by  stating  it  concisely, 
stripped  of  all  discussion,  which  he  did  in  a  separate  opinion. 
*  That  was  followed  by  the  decision  in  the  forestry  case  (State 
ex  rel  Owen  v.  Donald,  ante,  p.  21,  151  N.  W.  331)  which 
had  been  previously  argued,  where  the  principles  stated  in 
this  case  were  reaffirmed.  True,  there  was  a  special  defect 
which  was  unquestionably  fatal  and  on  which  the  cause  turned 
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as  to  the  amendment  feature,  but  all  the  questions  involved 
here  were  fully  discussed  by  counsel  in  that  case. 

The  forestry  case  was  decided  some  forty-two  days  after 
the  opinion  in  this  case  was  filed  and  after  the  time  for  a  re- 
hearing had  expired,  and  such  opinion  had  been  published  in 
the  advance  sheets  of  the  Northwestern  Reporter,  and  spe- 
cially published  by  the  legislature.  Yet  no  question  was 
raised  here  but  what  it  was  right.  It  was,  in  the  main, 
grounded  on  the  decision  in  State  ex  rel.  Tlucld  v.  Timme,  54 
Wis.  318,  11  'N.  W.  785,  with  which  no  one  will  venture  to 
say  it  was  not  in  harmony. 

It  was  fully  appreciated  by  the  writer,  and  I  think  by  some 
other  of  the  justices,  that  there  might  be  other  purported  ad- 
ditions to  the  fundamental  law  which  would  not  stand  the 
stated  test  of  validity,  though,  if  so,  it  was  not,  for  a  moment, 
thought  that  they  could  be  disturbed  to  great  public  detriment 
in  case  of  their  having  been  actually  agreed  upon  by  both 
houses  of  the  legislature,  adopted  by  the  people,  and  acquiesced 
in  without  question  for  a  considerable  term  of  years.  That 
was  stated,  suggestively  but  advisedly,  in  the  opinion,  with 
munerous  well  considered  authorities  at  hand  to  vindicate  it, 
if  necessary.  It  was  supposed,  at  least,  by  some  of  us,  that 
settled  principles  of  law  properly  applied  would  efficiently 
stand  guard  to  prevent  any  calamitous  consequences  following 
a  firm,  logical,  sensible,  efficient  vindication  of  the  fundamen- 
tal law  substantially  in  the  spirit  of  its  adoption  by  the  people 
and  that  it  were  better  to  resort  to  them  than  to  override  the 
evident  purpose  of  the  people  in  adopting  it.  That  was  most 
emphatically  said.  There  was  ample  conception  of  such  prin- 
ciples and  consciousness  of  courage  to  apply  them  so  far  as 
necessary.  There,  as  said  in  Kneeland  v.  Milwaukee,  15  Wis. 
454,  "the  constitution  was  made  for  the  safety  and  protection 
of  the  people  and  not  to  be  used  as  an  instrument  of  destruc- 
tion." A  practice,  originating  in  error,  may,  under  some 
circumstances,  come  to  have  the  force  of  law  with  the  limita- 
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tions  herein  mentioned.  In  that  light,  springing  from  our 
conceptions  of  legal  logic  and  the  doctrine  of  our  own  and  other 
courts,  the  decision  deliberately,  considerately,  and  fearless  of 
personal  consequences  was  rendered,  though  not  without  most 
earnest  consideration  of  whether  public  interests  would  be 
imperiled  by  thus  taking  the  constitution  as  it  was  believed  by 
all  was  intended,  and  if  so,  whether  there  was  room,  on  prin- 
ciple, for  some  more  liberal  view. 

After  all,  by  groundless,  inconsiderate,  but  confident  and 
persistent  declarations  from  the  outside,  largely,  I  think,  ab 
inconvenienti,  it  came  to  be  thought  by  some,  that  the  decision, 
practically,  nullified  most  of  the  amendments  which  had  been 
supposed  to  have  been  made  to  the  constitution,  and  that  even 
all  the  positions  on  our  own  bench  but  three  were  jeopardized. 
Such  and  the  most  dire  consequences  were  suggested  would 
probably  follow  from  the  decision,  particularly  as  regards  the 
court  itself.  I  confess  that  such  notion  seemed  to  me  so 
groundless,  in  view  of  well  recognized  saving  principles,  that 
I  did  not  take  it  seriously.  It  seemed  so  baseless  that  I  sup- 
posed the  winds  would  pass  by,  reason  resume  its  customary 
«way,  and  all  would  come  to  appreciate  that  the  constitution, 
as  it  was  intended,  had  been  vindicated ;  that  designed  origi- 
nal dignity  had  been  given  to  it ;  that  the  people  of  our  com- 
monwealth who  sensed  its  importance  to  life,  liberty,  safety, 
and  happiness,  and  so  loved  and  cherished  it,  would  fed  a 
greater  sense  of  security  than  before  and  would  have  greater 
confidence  than  ever  in  the  competency,  the  ability,  the  dis- 
position, and  the  courage  of  their  tribunal  charged  with  the 
duty  to  protect  it  in  all  its  integrity  to  fill  the  full  measure  of 
its  great  function. 

In  view  of  the  foregoing  that  the  condition  was  created 
here  leading  the  court,  on  its  own  motion,  to  institute  and 
direct  the  proceeding  which  has  resulted,  as  we  see,  puzzles 
the  mind.  I,  perhaps,  am  not  in  a  proper  state  to  survey  the 
wreck  of  the  stately  work  the  court  wrought  at  firSt,  or  ap- 
preciate the  idea  which  came  up  out  of  the  ruins.     I  do  not 
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say  this  in  any  spirit  of  conscious  superiority  of  judicial  judg- 
ment. I  feel  no  such.  I  have  such  confidence  in  the  col- 
lective judgment  of  my  four  associates  who  have  spoken  in  the 
opinion  by  my  Brother  Winslow,  that,  notwithstanding  my 
firm  conviction  that  they  are  wrong,  and  it  is  reinforced  by 
the  judgment  of  my  Brothers  Timlin  and  Vinje,  I  should 
not  write  as  I  have  and  shall,  were  I  not,  seemingly,  compelled 
by  duty  to  do  so  and  thus  round  out  the  history  of  this  un- 
fortunate case.  All  will  be  recorded.  The  future  will  judge 
between  the  adverse  views.  I  am  content  with  that.  If  those 
which  are  controlling  are  as  clearly  wrong  as  I  believe  them  to 
be,  they  are  mortal  and  truth  will  rise  again.  Error  cannot 
long  withstand  the  assaults  of  logic,  especially  when  it  hinges 
upon  so  slender  a  thread  as  does  the  majority  opinion  in  this 
case. 

What  has  been  said  will  be  seen  not  to  be  beside  the  subject 
properly  treatable  in  such  an  opinion  as  this,  when  it  is  ap- 
preciated that  it  is  written  to  picture  the  novelty,  as  eviden- 
tiary of  error,  in  the  result  dissented  from.  It  must  be  con- 
fessed that  it  is  without  precedent,  but  that  does  not  count 
for  much  if,  on  principle,  it  is  justifiable.  This  court  has 
been  accustomed  to  ignore  mere  precedent,  and  none  too  much 
when  there  is  a  right  to  be  vindicated  and  a  real  necessity  for 
action.  I  have  not  been  wanting  in  progressive  spirit  along 
those  lines,  as  what  I  have  written  for  the  court  and  otherwise 
will  amply  show.  But  was  there  a  right  to  be  vindicated  in 
this  case,  and  if  so,  was  there  a  dire  necessity  for  doing  it  in 
a  manner  and  under  circumstances  which,  as  I  think,  reflect 
unfavorably  upon  judicial  dignity,  stability,  and  regularity, 
and  otherwise  weakens  the  court  by  the  appearance  of  not  only 
reaching  for  opportunity  to  recede ;  but  improving  it,  and  in 
the  retrogression,  passing  the  starting  point  and,  unnecessa- 
rily, barriers  where  it  could  easily  and  logically  have  reformed 
its  lines  and,  impregnably  and  with  real  dignity,  intrenched 
itself? 

This  court,  on  another  memorable  occasion,  gave  most  em- 
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phatic  expression  to  requirement  for  overwhelming  necessity 
to  justify  it  in  changing  a  decision,  imdoubtedly  right  from 
an  original  standpoint,  as  the  first  opinion  here  is  confessed 
to  be.  There  was  such  a  change  in  Kneeland  v,  Milwaukee, 
15  Wis.  454  The  court  reached  a  conclusion,  somewhat  by 
balancing  the  consequences  of  going  forward  against  those  of 
going  backward.  The  agony  of  the  situation  was  most  in- 
tense because  of  the  great  public  peril  apprehended.  Justice 
Paine  confessed  that  duty,  in  the  ideal  sense,  required  a  judge 
to  declare  according  to  his  convictions,  regardless  of  eflFects 
and  consequences;  yet  that,  even  the  judicial  mind  is  so  apt 
to  shrink  before  supposed  disastrous  results  as  to,  consciously 
or  unconsciously,  take  refuge  in  some  plausible  pretext,  which 
would  otherwise  have  been  considered  insufficient,  justly  sub- 
jecting courts  to  the  criticism  of  being  guilty  of  usurping  law- 
making functions  and  declaring  the  law  to  be  as  judges  think 
it  should  be  rather  than  as  they  think  it  is  in  fact  He  de- 
dined  to  yield  to  any  such  influence  at  first,  but  was  over- 
whelmed by  the  necessities  of  the  case  at  last,  seeing  no  other 
way  to  avoid  supposed  calamitous  consequences.  His  associ- 
ate. Chief  Justice  Dixon,  with  most  pathetic  reluctance  took 
the  initiative,  protesting  that  if  the  first  decision  which  had 
been  relied  upon  had  been  made  a  matter  of  record,  he  would 
not  be  intimidated  by  the  menace  of  public  calamity  into 
changing  it  so  long  as  he  believed  it  to  be  right  The  court 
finally  did  change  such  decision  and  returned  to  the  earlier 
unrecorded  determination  though  firmly  believing  it,  res  In- 
tegra, to  be  wrong.  That  retrogression  happened  upon  the 
theory  that,  because  of  the  calamitous  consequences  which 
would  otherwise  occur  the  court  was  justified  in  regarding  the 
long  practice  under  the  decision,  founded  in  error,  to  have 
the  force  of  law  and  be  beyond  the  power  of  any  but  the  law- 
making power  to  change  it.  The  long  struggle  which  so  re- 
sulted, the  extreme  reluctance  with  which  it  was  approached, 
the  spirit  of  overwhelming  necessity  which  was  a  constant  ex- 
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citer,  and  the  sense  of  humiliation,  mixed  with  a  high  order 
of  courage  which  characterized  the  end,  inculcated  the  lesson 
that  a  decision  believed  to  be  right  from  an  original  stand- 
point, should  never  be  changed  upon  ground  of  mere  expe- 
diency, and  not  changed  upon  the  pretext  of  wrong  without 
some  fairly  sound  basis  therefor,  and  then  only  so  far  as  jus- 
tified by  the  necessities  of  the  case. 

Now  what  is  the  real  logic  of  the  retrograde  in  this  case ! 
That  ought  to  be  made  plain.  The  majority  would  not  have 
assumed  such  responsibility  without  being  impelled  to  it  from 
a  sense  of  duty.  Notwithstanding  suggestions  to  the  contrary, 
there  is  no  one  here,  and  it  is  thought  no  reputable  number 
anywhere,  who  believes  personal  consequences  cut  any  figure. 
What  were  the  real  reasons  ?  We  have  no  way  of  knowing 
but  from  the  opinion.  We  have  carefully  read  it,  and  reread 
it  to  that  end,  hoping  to  give  due  credit  thereto. 

It  is  suggested  that  the  court  made  a  mistake  in  the  first  de- 
cision and,  inferentially  as  it  seems,  that  it  made  a  mistake 
in  State  ex  rel  Hudd  v.  Timme,  54  Wis.  318,  11  K  W.  785, 
to  which  I  have  referred.  Mistake  of  what, — not  one  of  law, 
evidently,  in  the  strict  sense  of  the  term,  since  it  is  confessed 
that,  res  Integra,  the  first  decision  is  right ;  that  the  meaning 
attributable  to  "entered  on  their  journals"  is  the  natural  or- 
dinary one.  If  not  a  mistake  of  law,  then  it  must  be  one  of 
fact,  or  of  mixed  law  and  fact,  which  the  court  committed. 

If  there  was  a  mistake  of  fact,  what  was  its  nature  and  in 
what  particular  did  it  consist?  Was  it  in  not  going  deeper, 
into  the  legislative  practice,  as  bearing  on  the  question  of 
whether  the  particular  words  are  ambiguous  and,  if  so,  in  not 
appreciating  legislative  construction?  If  not,  was  it  in  re- 
spect to  the  history  of  the  particular  amendment?  If  not 
that,  then  was  it  in  respect  to  the  weight  of  authority  else- 
where, and  state  of  our  own  decisions  ?  If  not  that,  could  it 
have  been  in  the  meaning  the  people  attributed  to  the  particu- 
lar term  when  they  adopted  the  constitution  ?  If  neither  of 
Vol.  160  —  26 
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those  suggested  or  some  or  all  of  them,  was  it  in  not  stretch- 
ing some  old  principle  to  the  cast  of  a  new  one,  ex  necessitate, 
to  guard  against  some  real  or  imagined  great  peril,  with  the 
thought  that  the  result  was  justified  by  the  exigency  i  One 
must  determine  these  propositions  to  justly  conclude  upon  the 
relative  merits  of  the  adverse  judicial  positions. 

If  the  mistake  is  of  the  first  kind,  then  this  query  is  sug* 
gested:  Why  was  the  full  legislative  practice  given  in  the 
final  pronouncement  not  stated  ?  Why  was  the  omitted  part 
overlooked  or  not  appreciated,  and  did  that  turn  the  scales 
which  were  so  evenly  balanced  ? 

If  practical  construction  is  the  rule  in  such  a  very  impor- 
tant matter,  all  must  agree  that  the  entire  practice  should  be 
understood  and  referred  to.  The  circumstantial  facts  and 
all  of  them,  should  be  established  beyond  a  reasonable  doubt^ 
and  all  be  consistent  with  the  theory  adverse  to  the  original 
meaning  of  the  mandatory  words  of  the  constitution,  or  the 
latter  should  prevail.  That  is  the  established  rule  and  the 
only  safe  one  to  go  by  in  dealing  with  the  fundamentals.  In 
the  end,  the  former  decision,  which  no  one  will  venture  to  say 
is  not  right  from  an  original  standpoint,  should  not  be  dis- 
turbed further  than  necessary  to  harmonize  with  the  practice. 
That  is  the  logical  scope  of  the  rule  of  practical  construction. 
It  should  be  strictly  limited  to  the  reason  for  it,  especially 
in  dealing  with  the  fundamental  law. 

It  will  be  noted  that  the  majority  opinion  mentions  the 
fact  that  practically  all  the  twenty-five  propositions  to  amend 
the  constitution  which  were,  in  form,  adopted  by  the  people, 
were  entered  in  full,  or  substantially  so,  in  the  journal  of  the 
house  of  origin  at  the  first  session  of  the  legislature  and  that 
one  fourth  of  them  were  so  entered  in  both  journals.  Why 
point  solely  to  the  twenty-five  when  that  gives  but  a  mere 
minor  item  of  the  whole  ?  By  much  labor  the  legislative  his- 
tory of  all  proposals  to  amend  the  constitution,  from  its  origin 
*.o  date,  found  in  over  a  hundred  journals  and  covering  somft 
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300  such  incidents  was  completed.  It  was  thus  shown  that 
about  ninety-two  per  cent,  of  the  proposals  prior  to  1897  were 
entered  like  the  twenty-five  and  most  of  those  which  were  not 
were  evidently  thought  to  be  inconsequential  or  were  inadver- 
tently not  entered.  Who  will  suggest  that  the  history  of  the 
hundreds  which  failed  are  of  any  less  importance  on  the  ques- 
tion of  legislative  understanding  than  that  of  those  which  did 
not  ?  Looking  at  the  whole,  could  a  word-picture  of  a  legis- 
lative idea  be  much  more  perfect?  If  practice  may  be  so 
long  continued  and  uniform  as  to  turn  words  out  of  their  or- 
dinary orbit  and  satisfy  the  calls  for  an  original  meaning  in 
harmony  therewith,  then  it  seems  the  rule  has  been  clearly 
misapplied  in  this  case. 

Another  fact,  within  our  reach,  might  well  have  been  stated 
in  the  effort  to  find  a  sound  basis  in  the  practice  for  departure 
from  the  intent  the  people  purposed  embodying  in  the  consti- 
tution. The  particular  section,  as  phrased,  originated  in 
Michigan  as  a  part  of  its  constitution  of  1835.  It  was  adopted 
from  there  with  the  existing  practice.  That  had  been  uni- 
formly, to  enter  a  proposal  to  amend  the  constitution,  at  least, 
in  full  on  the  journal  of  the  house  of  origin  at  the  first  ses- 
sion. In  that  is  seen  a  clear  explanation  of  the  practice 
adopted  and  followed,  persistently  and  consistently  here,  for 
over  half  a  century.  It  would  seem  that  if  the  provision  in 
question  is  open  to  practical  construction,  and  there  ever  could 
be  a  practice  so  long  continued  and  convincing  as  to  make  a 
rule  of  law,  this  seventy  years  of  history  ought  to  be  so  re- 
garded. 

The  idea  adopted  by  the  majority  that  the  term  "entered 
on  their  journals"  points  to  both  as  plainly  as  to  either,  and 
that  the  practice  of  not  following  the  entirety  in  practice  made 
a  rule  of  displacement  for  the  whole,  seems  to  me  strikingly 
illogical.  I  am  utterly  unable  to  understand  it.  If  it  is  not 
a  novelty  in  practical  construction,  or  if  it  is  not  really  out- 
aide  of  the  rule,  then  I  confess  ignorance  of  what  such  con- 
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struction  means.  "Entry  on  tKeir  journals"  points  as  plainly 
to  an  entry  showing  the  full  nature  of  the  proposal  as  it  does 
to  both  journals.  That  seems  to  be  conceded.  Why  then 
should  not  "entry  on  their  journals'*  so  far  as  uniform  prac- 
tice goes,  be  held  to  be  required,  if  the  practice  is  to  prevail 
at  all  ?  As  well  might  the  entire  constitution  be  cast  into  the 
discard  because  some  part  of  it  has  been  ignored  in  practice, 
as  to  hold  that  the  entire  requirement  for  entry  on  the  jour- 
nals may  be  regarded  as  directory  because,  in  practice,  only 
part  has  been  followed. 

Some  significance  was  given  on  the  argument  and  is  in  the 
decision  to  the  circumstance  that,  in  sec.  10,  art  V,  of  the 
constitution,  it  is  provided  that  in  case  of  an  executive  veto 
the  bill  shall  be  returned  to  the  house  of  origin  with  the  ob- 
jections, and  that  such  objections  shall  be  entered  "at  large 
upon  the  journal," — the  idea  being  that  the  word  "entered" 
in  the  amendment  provision  was  considerately  used  in  a  nar- 
rower sense  than  "entered  at  large  on"  in  the  veto  provision. 
Probably  that  suggestion  would  not  have  been  made,  or  if 
made  considered,  if  it  had  been  appreciated,  as  the  fact  is, 
that  the  requirement  in  the  veto  provision,  as  in  our  constitu- 
tion, was  adopted  from  the  constitution  of  Michigan  and 
adopted  there  from  the  constitution  of  the  United  States  of 
which  it  formed  a  part  from  the  beginning.  Thus  it  will  be 
seen,  that  it  is  hardly  possible  the  difference  in  the  two  ex- 
pressions came  about  from  any  idea  that  "entered"  in  the 
amendment  provision  should  be  taken  other  than  in  its  ordi- 
nary sense. 

There  is  much  reason  why  the  stronger  expression  was  used 
as  to  the  veto  provision.  It  was  doubtless  appreciated  that  a 
veto  message  might  be  very  long,  that  members  might  need  to 
refer  thereto  often,  and  that  merely  filing  it  with  the  clerk, 
or  entering  it  according  to  the  clerk's  notions  of  its  substance, 
would  come  far  short  of  satisfying  the  necessities  of  the  case. 
So,  ex  indiLstria,  the  term  "entered  at  large"  was  used.     A 
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proposal  to  amend  the  constitution,  was  customarily  a  con- 
cise declaration  of  a  principle  requiring  but  a  few  words.  In 
that  case,  "entered  on  their  journals"  did  not  need  any  ex- 
planatory or  emphasizing  clause  to  indicate  the  intent,  es- 
pecially in  framing  the  constitution  in  the  light  of  the  history 
for  fifteen  years  in  Michigan. 

The  second  suggested  ground  of  mistake  which  one  un- 
familiar with  the  case  might  indulge  in,  must  be  rejected.  A 
full  history  of  the  amendment  is  given  in  the  opinion  by  my 
Brother  Winslow  ;  but  it  is  only  a  repetition  of  what  can  be 
found  in  the  first  opinion  and  was  iterated  and  reiterated, 
again  and  again,  before  the  case  was  first  closed.  The  amend- 
ment was  not  entered  at  all  at  the  first  session,  except  by 
number  and  a  very  meager  title  which  did  not  disclose  the 
substance  of  the  proposal.  That  was  understood  all  along. 
The  original  papers  were  produced  at  first  and  the  whole  mat- 
ter fully  understood  and  placed  upon  the  record. 

The  mistake  could  not  have  been  in  respect  to  the  weight  of 
authority  elsewhere,  nor  the  position  of  this  court  taken  in 
State  ex  rel.  Hudd  v,  Timme,  which  has  been  cited  time  and 
again  by  courts  and  text-writers  to  support  the  doctrine  of  the 
first  opinion.  I  understand  that  no  one  questions  but  what 
the  general  trend  of  authority  elsewhere,  as  to  the  meaning 
the  people  probably  intended  is  as  stated  in  the  former 
opinion. 

If  it  were  otherwise,  I  would  take  time  to  reduce  the  matter 
to  a  demonstration. 

With  the  concessions  expressly  and  inferontially  found  in 
the  majority  opinion,  I  must  conclude  that  the  real  mistake 
thought  to  have  been  made  was  in  not  taking  the  practice  of 
the  legislature  as  indicating  the  purpose  of  the  people  in 
adopting  the  constitution,  and  extending  that  so  out  of  its 
scope  as  to  make  of  the  whole  constitutional  provision,  a  mere 
directory  requirement.  The  danger, — the  real  wrong  involved 
in  that, — is  well  stated  in  the  quotations  from  eminent  text- 
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writers  found  in  the  opening  pages  of  this  opinion.  If  that 
was  the  idea  it  was  not  even  justified,  if  that  were  possible, 
by  the  necessities  of  the  case,  as  we  shall  see. 

It  does  not  seem  best  to  spend  time  with  the  suggestion 
that  "entered"  might  be  regarded  as  having  a  narrower  mean- 
ing than  spread  in  full  or  in  substance.  That  is  beside  the 
case  in  face  of  the  fact  that  the  common  ordinary  meaning 
is  as  indicated  in  the  first  opinion  and  the  view  of  all  that  it 
was  probably  used  in  that  sense  in  the  fundamental  law.  To 
refer  to  meanings  confessed  to  be  foreign  to  the  thought  of 
those  who  made  and  adopted  the  constitution,  as  justification 
for  holding  that  only  a  constructive  entry  was  intended,  and 
hardly  that,  I  think  will  be  regarded  as  an  indication  of  weak- 
ness and  not  worthy  of  being  referred  to  as  even  one  of  those 
"plausible  pretexts"  spoken  of  by  Justice  Pati^e  in  the  Knee- 
land  CasCj  in  which  the  judicial  mind  is  sometimes  wont  to 
take  refuge  in  the  endeavor  to  escape  from  real  or  spectral 
disastrous  results. 

Thus  we  have  shown  that,  while  the  rule  of  practical  con- 
struction is  relied  on,  the  real  premises  were  only  partly 
stated,  and  the  rule  itself  was  not  applied  according  to  the 
reason  of  it.  There  was  not  read  out  of  language  found  to 
be  ambiguous  a  meaning  sanctioned  by  practice,  but  the  prac- 
tice departure,  was  laid  hold  of  for  a  ground  of  rejecting  the 
concededly  intended  meaning,  then  there  was  a  return  to  the 
latter  for  a  requirement  of  some  sort  of  an  entry  on  each 
journal,  and  then  both  the  practice  meaning  and  the  confessed 
originally  intended  meaning  were  rejected  by  a  process  of 
reasoning  which  is  far  from  satisfying.  If  such  a  course  is 
permissible,  to  my  mind  a  written  constitution  may  easily  be 
recast  to  suit  not  only  disregard  of  it,  but  notions  of  what 
might  well  take  its  place.  Seemingly,  the  majority  has  said: 
the  meaning  of  the  words  "entered  on  their  journals"  shall  be 
neither  the  common  ordinary  nor  the  uniform  practice  mean- 
ing; but  shall  be  a  meaningless  or  mere  directory  require- 
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ment,  because  the  practice  meaning  has  uniformly  been  dif- 
ferent from  the  ordinary  one.  I  do  not  think  there  is  any- 
thing in  the  rule  of  practical  construction  or  established  prin- 
ciple which  warrants  such  an  excursion  to  a  resting  place  far 
beyond  the  boundaries  of  the  reason  for  such  rule.  If  there 
were  the  excuse  of  necessity  to  prevent  disastrous  results,  I 
could  understand  it  if  I  did  not  approve  of  it.  But  no  such 
necessity  existed. 

Not  one  of  the  twenty-five  amendments  to  the  constitution 
of  any  great  public  importance  would  have  failed  of  judicial 
approval  had  the  limit  of  the  practice  been  taken  as  the  limit 
of  departure  from  ordinary  meaning.  By  such  restraint,  the 
fimdamental  intent  would  have  been  essentially  left  efficient. 
Furthermore,  if  practical  construction  had  been  applied  in 
its  integrity,  and  anything  of  consequence  had  been  left  un- 
guarded, the  doctrine  of  estoppel  would  have  effectually  re- 
strained any  efficient  attack  upon  it.  If  that  had  been  appre- 
ciated at  the  beginning  of  this  unfortunate  controversy,  I 
think  the  constitution  would  have  been  saved  in  all  its  integ- 
rity. The  following  authorities  amply  bear  this  out:  Knee- 
land  V.  Milwaukee,  15  Wis.  454,  512,  519;  Nesbit  v.  People, 
19  Colo.  441,  452,  36  Pac.  221 ;  Secombe  v.  Kittelson,  29 
Minn.  555,  12  N.  W.  519;  People  ex  rel.  Elder  v.  Sours,  31 
Colo.  369,  74  Pac.  167;  PeojAe  v.  Maynard,  15  Mich.  463; 
Bingham  v.  Mills,  17  Ohio,  445,  448 ;  Essex  v.  Pacific  Mills, 
96  Mass.  (14  Allen)  389,  398;  VanNada  v,  Goedde,  263  111. 
105,  114,  104  ]Sr.  E.  1072;  Stvart  v.  Laird,  1  Cranch,  299; 
Dodd,  Rev.  of  State  Const.  222.  The  writer  had  most  all 
these  authorities  and  the  general  principle  well  in  mind  when 
the  first  opinion  was  written,  particularly  the  unqualified  in- 
dorsement of  it  in  the  Kn^eland  Case.  Hence  his  inability 
to  appreciate  why  the  after  condition  which  was  so  slow  in 
developing  should  have  been  aroused  at  all. 

I  will  now  rest  this  matter  confident  that  the  judgment  of 
the  future  will  be  that,  if  the  first  opinion  should  be  modified 
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at  all,  there  is  no  warrant  for  it  in  practical  construction  or 
even  in  the  dernier  resort  of  necessity,  beyond  holding  as  I 
indicated,  with  concurrence  of  Justices  Timlin  and  Vinjb, 
when  this  case  was  decided,  that  is : 

The  constitution,— as  administered  so  long  that  the  manner 
thereof  should  be  regarded  by  force  of  practical  construction 
to  indicate  the  intent  of  those  who  made  it,  requires  a  pro- 
posal to  amend  it  to  be  entered,  at  least  in  substance,  on  the 
journal  of  the  house  of  origin  at  the  first  session,  and  be  re- 
ferred to  upon  the  journal  of  the  other  house  in  such  manner 
as  to  clearly  connect  such  substantial  entry  with  such  refer- 
ence; that  an  entry  by  mere  number  or  number  and  title  is 
not  sufficient  nor  is  an  entry  in  extenso  necessary;  but  that 
a  proposal  which  does  not,  at  least,  conform,  as  regards  the 
journal  history  to  the  indicated  necessity,  cannot  become  a 
part  of  the  fundamental  law ;  so  the  instant  proposal  did  not 
become  such. 

To  that  extent  I  was  willing  to  bend  to  the  views  of  the 
majority,  thinking  there  was  a  sound  basis  for  it  and  hoping, 
thereby,  that  the  court  might  avoid  making  a  decision  on  so 
important  a  matter  by  such  a  division  that,  even  the  stability 
of  the  result,  would  necessarily  be  regarded  as  very  uncertain. 

I  still  think  that  the  better  way  would  be  to  adhere  to  the 
first  opinion.  I  feel  confident  it  were  better  for  the  court  and' 
for  the  people  if  that  could  remain  unchanged.  Its  sound- 
ness as  an  original  matter  no  one  doubts,  as  before  indicated. 
I  would  stay  by  it  firmly  and  so  uphold  the  constitution  in  all 
its  integrity  and  dignity,  and  in  the  spirit  of  Marbury  v.  Mad- 
ison,  1  Cranch,  137.  It  is  the  very  sheet  anchor  of  our  life, 
liberty,  and  happiness.  The  people  made  it.  We  are  sworn 
to  support  it  as  they  made  it  until  they  see  fit,  in  the  manner 
they  designed  therefor,  to  change  it.  As  we  and  those  who 
come  after  us  prove  inefficient  to  do  that  by  taking  undue  lib- 
erties with  its  language,  it  will  be  weakened  and  the  respect 
for  the  court  itself  be  lessened.     We  would  make  a  serious 
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mistake  by  being  deluded  into  thinking  otherwise  from  noisy 
approval  or  criticism  of  the  honr,  indicating  popular  desire 
for  the  fundamental  law  to  be  administered  as  those  in  proB- 
serUi  would  like  it,  instead  of  as  the  people  who  made  it  in- 
tended. There  may  be,  at  times,  popidar  unrest  with  f  unda- 
m^tal  restraints  and  wandering  away  from  their  safeguards ; 
but  in  all  such  cases  there,  will  be  return,  for  only  in  that  can 
the  safety  which  a  constitutional  system,  in  form,  guarantees 
be  realized.  It  may  be  that  I  may  carry  my  veneration  for 
the  constitution  too  far,  but  I  do  not  think  so.  For  that,  on 
the  calm  judgment  of  the  future  I  may  trust.  I  freely  con- 
fess that  I  believe  most  of  the  ills  we  suffer  from  are  attribu- 
table to  failure  to  heed  it  and  that  the  sure  pathway  to  avoid- 
ance of  them  is  that  which  returns  to  it.  In  respect  to  the 
particular  matter  the  legislature  may  easily  do  so,  and  doubt- 
less will,  to  the  extent  of  entering  a  proposal  to  amend  the 
constitution  in  full  on  the  journal  of  the  house  of  origin  at 
the  first  session  and  efficiently  refer  thereto  in  the  other  house. 
I  venture  to  suggest  that  is  not  only  the  best  policy,  but  the 
only  safe  one,  since  the  result  is  such  that  a  single  incident 
might  change  it. 

I  have  endeavored  in  this  opinion  to  keep  within  the  scope 
of  the  concurrence  of  Justices  Timlin  and  Vinje  with  my 
views,  but  responsibility  for  the  manner  of  treating  the  mat- 
ter is  personal.  Doubtless  one  or  both  of  my  brethren  will 
write  to  some  extent  on  the  subject. 

Timlin,  J.  (dissenting  in  part).  I  agree  to  the  affirmance 
of  the  judgment  appealed  from.  The  unanimous  concurrence 
of  aU  members  of  this  court  in  such  affirmance  demonstrates 
that  there  is  no  question  of  constitutional  law  involved  in 
this  case  and  that  all  said  concerning  such  question  is  obiter 
dictum.  "Whether  the.  amendment  in  question  was  legally 
adopted  or  not,  in  no  way  affects  the  decision  of  this  case.  I 
took  part  in  the  first  decision  made,  and  since  that  time  I 


410         SUPEEME  COURT  OF  WISCONSIN.     [Mak. 

state  ex  rel.  Postel  y.  Marcus,  160  Wis.  354. 

have  had  read  over  to  me  the  briefs  of  counsel  upon  rehearing, 
the  opinion  of  the  court  by  the  Chief  Justice,  and  the  dissent- 
ing opinions  of  Justices  Mabshall  and  Vinje.  I  do  not 
concur  in  the  majority  opinion  so  far  as  it  attempts  to  in- 
terpret the  constitution,  and  perhaps  it  would  be  better  to 
end  this  dissent  with  that  brief  statement;  or  to  dispose  of 
the  whole  matter  by  striking  out  from  all  of  the  opinions  all 
discussion  or  attempted  decision  of  points  of  constitutional 
law  not  necessarily  involved  in  the  case.  But  the  majority 
opinion  takes  high  ground  respecting  our  duty  to  correct  to- 
day the  errors  of  yesterday,  and  I  am  thereby  encouraged  to 
hope  that  this  court  may  in  the  future,  with  like  courage, 
again  correct  the  errors  of  today,  if  convinced  of  such  errors; 
and  in  suggesting  that  the  majority  opinion  was  the  result  of 
panic  I  do  not  wish  to  be  understood  as  imputing  to  my  asso- 
ciates of  the  majority  lack  of  moral  or  physical  courage,  but 
only  that  their  consideration  of  imaginary  calamitous  conse- 
quences destroyed  that  mental  equipoise  necessary  for  correct 
interpretation.  If  the  discussion  of  such  question  is  to  ap- 
pear, I  think  I  will  add  a  few  a  priori  arguments  to  show  the 
fallacy  lurking  in  the  majority  opinion.  I  am  well  aware 
that  it  is  quite  possible  to 

"Discuss  a  thing  tlU  all  men  doubt  it 
And  write  about  it — and  about  it" 

Over-discussion  and  mind  strain  often  produce  inability  to 
go  straight  to  the  question,  and  have  a  tendency  to  cause  the 
mind  to  hover  around  it  or  about  it. 

Questions  of  interpretation  are  often  of  the  utmost  import- 
ance and  sometimes  profoundly  affect  the  course  of  history 
and  the  interests  of  millions  of  people.  The  great  war  of  the 
Eebellion  involved  a  question  of  the  interpretation  of  the  fed- 
eral constitution  relative  to  the  right  of  a  state  to  secede  from 
the  Union.  The  unprecedented  war  now  devastating  Europe 
would  not  have  occurred  at  present  had  Germany  placed  upon 
the  articles  of  the  Dreibund  the  same  interpretation  as  did 
Italy.     Instances  of  this  kind  might  be  multiplied.     Lieber 
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mentions  some  in  his  thought-suggesting  work  on  Hermeneu- 
tics.  The  various  creeds  which  have  divided  and  distressed 
mankind  in  the  past  rested  upon  diverse  interpretations  of 
sacted  or  authoritative  writings.  Not  only  do  great  cata- 
clysms usually  involve  questions  of  interpretation,  but  like 
questions  are  present  in  the  slower  encroachments  of  tyranny 
or  the  equally  disastrous  encroachments  which  break  down  the 
securities  of  prosperity  and  property  and  inaugurate  a  state 
of  disorder  and  anarchy. 

Casuists  find  other  and  more  underlying  causes,  mostly 
economic,  for  these  disturbances  and  changes.  Certain  it  is 
that  behind  the  differences  of  interpretation  lies  a  self-interest 
or  other  motive  which  suggested  that  interpretation  or  con- 
firmed the  interpreter  in  his  belief  of  its  accuracy.  In  this 
strife  we  see  each  of  the  contending  parties  justifying  his  in- 
consistent position  by  pointing  to  the  same  paragraph  in  the 
same  instrument.  The  assured  and  uncompromising  attitude 
of  the  disputants  in  such  controversy  shows  the  disastrous 
effect  of  bias  or  other  mental  disturbance  upon  true  interpre 
tation.  No  other  form  of  mental  activity  is  more  susceptible 
to  disturbances  of  this  kind  and  upon  none  is  the  effect  of 
such  disturbance  more  disastrous.  Only  the  tranquil  and 
impartial  mind  can  interpret  correctly.  To  approach  a  ques- 
tion of  interpretation  with  any  bias  in  favor  of  a  particular 
outcome  is  fatal  to  correct  interpretation. 

"Whoever,  imable  to  doubt,  and  eager  to  affirm,  shall  estab- 
lish principles,  proved,  conceded  and  manifest  (as  he  thinks), 
and  according  to  the  unmoved  truth  of  these  shall  reject  or 
receive  others  as  repugnant  or  favorable;  he  shall  exchange 
things  for  words,  reason  for  insanity,  the  world  for  a  fable, 
and  shall  be  incapable  of  interpreting."     Francis  Bacon. 

So  also  if  we  begin  with  rules  of  interpretation,  treating 
such  rules  as  authoritative  verities,  and  from  this  starting 
point  proceed  in  the  work  of  interpretation,  we  shall  hardly 
arrive  at  the  truth. 

In  the  first  opinion  in  this  case  it  was  said  arguendo  that 
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the  action  of  the  legislature  in  proposing  amendments  to  the 
constitution  was  ministeriaL  I  desire  to  withdraw  from  that 
statement  whatever  of  implied  assent  of  mine  there  may  be. 
I  do  not  think  it  is  helpful  to  so  classify  the  nature  of  the 
act  performed  by  the  legislature  in  proposing  amendments  to 
the  constitution  or  that  it  is  correct  to  call  such  act  minis- 
terial. The  operation  consists  in  considering  and  under- 
standing the  mischief  to  be  remedied,  selecting  words  and 
sentences  appropriate  for  that  purpose,  and  bringing  many 
different  minds  into  harmony  with  the  notion  that  there  is  a 
mischief,  that  it  ought  to  be  remedied,  and  that  the  language 
employed  is  adequate  for  that  purpose  and  is  not  too  broad 
so  as  to  involve  other  injurious  consequences.  This  is  pre- 
cisely the  process  employed  in  the  enactment  of  any  statute. 
It  might  be  considered  that  the  final  act  of  agreement  by  the 
legislature  in  the  latter  case  completes  a  rule  of  action,  while 
in  the  former  further  approval  of  other  authority  is  neces- 
sary to  give  the  writing  this  quality.  But  this  is  at  best  a 
debatable  point,  for  according  to  some  the  process  of  statute 
making  is  not  complete  until  the  act  has  received  executive 
approval,  either  by  silence  for  the  specified  time  or  by  express 
approval.  We  need  not  go  far  back  in  the  history  of  Eng- 
land to  reach  a  time  when  statutes  were  enacted  by  petition 
of  the  Parliament  granted  by  the  king.  It  was  thought  that 
the  only  substantial  difference  between  this  mode  and  that 
employed  at  present  was  that  in  the  former  the  executive 
could  grant  part  of,  and  deny  part  of,  the  petition,  while  in 
the  procedure  by  bill  he  must  approve  or  disapprove  all.  A 
faint  echo  of  this  conflict  will  be  found  in  sec.  17,  art.  IV,  of 
our  state  constitution.  Besides  this,  there  is  no  such  logical 
or  scientific  classification  of  official  acts.  It  does  not  follow 
that  because  departments  of  government  upon  historical 
grounds  or  with  reference  to  their  chief  function  may  be  so 
classified,  a  given  act  must  be  either  wholly  judicial,  legis- 
lative, executive,  or  ministerial.  I  reject  this  test  because 
in  employing  it  we  are  reasoning  from  the  nonexistent  or  un- 
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known  to  another  unknown.     I  begin  with  the  simple  truths 
that  we  know. 
Sec.  1,  art  XII,  Const.,  is  as  follows: 

'^Any  amendment  or  amendments  to  this  constitution  may 
be  proposed  in  either  house  of  the  legislature,  and  if  the  same 
shall  be  agreed  to  by  a  majority  of  the  members  elected  to 
each  of  the  two  houses,  such  proposed  amendment  or  amend- 
ments shall  be  entered  on  their  journals,  with  the  yeas  and 
nays  taken  thereon,  and  referred  to  the  legislature  to  be  chosen 
at  the  next  general  election,  and  shall  be  published  for  three 
months  previous  to  the  time  of  holding  such  election ;  and  if, 
in  the  legislature  so  next  chosen,  such  proposed  amendment 
or  amendments  shall  be  agreed  to  by  a  majority  of  all  the 
members  elected  to  each  house,  then  it  shall  be  the  duty  of  the 
legislature  to  submit  such  proposed  amendment  or  amend- 
ments to  the  people  in  such  manner  and  at  such  time  as  the 
legislature  shall  prescribe;  and  if  the  people  shall  approve 
and  ratify  such  amendment  or  amendments  by  a  majority  of 
the  electors  voting  thereon,  such  amendment  or  amendments 
shall  become  part  of  the  constitution ;  provided,  that  if  more 
than  one  amendment  be  submitted  they  shall  be  submitted  in 
such  manner  that  the  people  may  vote  for  or  against  such 
amendments  separately." 

At  the  biennial  session  of  the  legislature  in  1905  an  amend- 
ment to  sec.  1  of  art.  Ill  of  the  state  constitution  was  pro- 
posed in  the  Assembly.  This  was  a  resolution  merely  strik- 
ing out  par.  2,  sec.  1,  art.  Ill,  of  the  existing  constitution,  and 
it  was  numbered  16,  A.,  and  entitled  a  joint  resolution  strik- 
ing out  the  paragraph  above  numbered,  and  it  was,  when  in- 
troduced and  before  agreed  upon,  entered  at  length  on  the 
Assembly  Journal  in  the  form  above  set  forth.  This  resolu- 
tion was  by  the  Assembly  referred  to  a  committee  thereof, 
and  that  committee  reported  a  substitute  resolution  materially 
different  and  reading  as  follows : 

"Resolved  by  the  Assembly,  the  Senate  concurring,  that 
subsection  2  of  Article  III  of  the  constitution  of  the  state  of 
Wisconsin,  be  amended  so  as  to  read  as  follows : 

"  ^2.  Persons  of  foreign  birth  who,  prior  to  the  first  day 
of  December,  1908,  shall  have  declared  their  intentions  to  be- 
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come  citizens  conformable  to  the  laws  of  the  United  States  on 
the  subject  of  naturalization,  provided  that  the  rights  hereby 
granted  to  such  persons  shall  cease  on  the  first  day  of  Decem- 
ber, 1912.' " 

This  substitute,  after  being  reported  by  the  committee,  was 
agreed  to  by  the  requisite  majority  in  the  Assembly  and  then 
sent  over  to  the  Senate  and  thereafter  agreed  to  by  the  requi- 
site majority  of  the  Senate.  It  was  never  entered  upon  the 
journal  of  either  house  of  the  legislature  of  1906,  either  in 
extcnso  or  in  substance  as  agreed  to  or  after  having  been 
agreed  upon.  The  most  descriptive  reference  thereto  was  as 
follows:  "Jt.  Res.  No.  16,  A.  Resolution  providing  for  an 
amendment  to  section  1  of  article  III  of  the  constitution.'^ 
In  what  manner  this  amended  sec.  1,  art.  Ill,  could  not  be 
known  from  the  journals,  nor  whether  it  enlarged  the  elec- 
torate or  diminished  it,  or  qualified  or  disqualified  a  particu- 
lar person  or  a  class.  The  exact  nature  of  the  proposed 
amendment  could  of  course  have  been  ascertained  from  the 
files  in  the  office  of  the  secretary  of  state,  assuming  the  per- 
manence and  integrity  of  such  filed  manuscript.  This  amend- 
ment was  submitted  to  the  legislature  of  1907  as  "A  Jt.  Res* 
N^o.  47,  A.  Joint  resolution  to  amend  section  1  of  article  III 
of  the  constitution,  relating  to  electors."  This  last  number 
and  title  was  entered  in  the  journals  of  the  legislature  of  1907^ 
and  after  the  resolution  was  agreed  upon  the  resolution  was 
entered  at  length  in  the  Assembly  Journal  for  that  session 
with  the  ayets  and  noes  stated. 

When  the  first  decision  in  this  case  was  approved  unani- 
mously by  this  court  and  filed,  the  opinion  of  the  court  was 
written  by  Justice  Marshall  with  a  concurring  opinion  by 
Chief  Justice  Winslow.  I  think  it  is  nowhere  expressly 
stated  in  either  of  these  opinions  that  the  word  "entered'' 
found  in  art.  XII  of  the  constitution  could  be  satisfied  only 
by  a  verbatim  record  or  a  record  in  extenso  of  the  proposed 
amendment,  although  that  conclusion  is  inferable  from  the 
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language  used.  This  different  proposition  is,  however,  stated 
positively  and  decided  both  in  the  opinion  of  the  court  and  in 
the  concurring  opinion,  viz.  that  a  mere  reference  on  the  jour- 
nal to  the  proposed  amendment  by  number  and  title,  in  a  case 
where  the  title  itself  did  not  disclose  the  substance  of  the 
amendment,  would  be  insufficient.  If  any  constitutional  ques- 
tion was  then  involved  that  was  all  that  was  necessary  to  the 
decision  and  consequently  all  that  could  have  been  conclusively 
decided.  The  rest  was  in  any  view  obiter  dictum.  For  there 
was  there  presented  a  case  where  the  substitute  resolution  con- 
stituting a  proposed  amendment  to  the  constitution,  after  hav- 
ing been  agreed  upon  or  as  agreed  upon,  was  not  entered  in 
either  journal  at  the  first  session  otherwise  than  by  reference 
to  the  number  and  title  of  the  resolution  proposing  the  amend- 
ment in  question,  and  this  title  did  not  disclose  the  nature 
of  the  amendment. 

The  question  of  the  effect  of  construction  by  co-ordinate 
constitutional  departments  of  government  was  not  considered. 
The  somewhat  cognate  question  of  acquiescence,  long  per- 
sisted in,  was  not  seriously  argued  or  fully  considered,  al- 
though the  opinion  by  Justice  Marshall  does  contain  a  state- 
ment showing  that  this  last  question  is  not  concluded  by  the 
decision  but  reserved  for  future  adjudication  when  it  arises. 
It  was  not  thought  then,  and  I  understand  it  is  not  now 
thought,  that  there  is  in  the  attempted  amendment  of  sec.  1, 
art.  Ill,  any  question  of  long  acquiescence  or  of  such  altera- 
tion in  the  framework  of  government,  or  in  the  financial  af- 
fairs of  the  state,  or  in  the  property  or  personal  rights  of 
citizens,  as  might  preclude  full  and  fair  inquiry  concerning 
the  interpretation  of  the  constitution  as  written. 

The  first  impression  made  upon  the  reader  by  art.  XII  is 
that  which  it  made  upon  this  court  in  the  original  opinion  by 
Justice  Marshall,  approved  by  the  whole  court.  In  inter- 
pretation the  first  impression  made  by  ,a  writing  is  an  im- 
portant factor,  because  the  writing  is  then  being  tested  in  the 
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same  manner  that  the  writer  expected  and  in  the  same  manner 
that  the  writer  prepared  the  writing  to  be  received.  Proceed- 
ing a  little  farther,  we  perceive  that  an  amendment  to  be 
effective  must  have  been  agreed  upon  by  each  of  the  two  houses 
constituting  the  first  legislature,  by  each  of  the  houses  con- 
stituting the  second  legislature,  and  later  on  by  the  people  at 
an  election.  Failure  to  obtain  the  consent  of  the  designated 
body  in  either  of  the  three  instances  would  be  fatal  to  the 
amendment.  This  I  consider  self-evident,  but  if  authority  i» 
necessary  the  forestry  case  (State  ex  rel.  Owen  v,  Donald, 
ante,  p.  21,  151  N.  W.  331)  is  here  in  point.  A  considerable 
interval  of  time  must  elapse  between  the  first  approval  by  the 
first  legislature  and  the  second  approval  by  the  second  legis- 
lature, and  also  between  the  latter  and  the  approval  by  the 
electorate.  When  properly  adopted  the  amendment  displaces 
the  existing  fundamental  law,  which  is  always  a  serious  thing, 
and  for  the  future  overrides  and  controls  the  power  of  the 
legislature,  the  executive,  and  the  judiciary,  which  is  also  a 
serious  matter.  It  is  self-evident  that  the  remainder  of  the 
constitution  and  all  future  statutes  must  be  measured  against 
the  amendment,  and  thus  the  exact  words  of  the  amendment 
become  of  the  greatest  importance  in  such  case,  so  that  the 
amendment  must  be  approved  by  each  of  the  three  several 
tribunals  in  the  same  words  or  it  cannot  be  said  to  have  re- 
ceived the  approval  of  two  legislatures  and  of  the  electorate. 
There  was  therefore  a  reason  for  preserving  an  authentic  and 
unimpeachable  record. 

I  consider  it  obvious  that  the  writers  of  the  constitution 
were  afflicted  with  no  inability  to  express  their  ideas.  The 
instrument  itself  shows  this,  and  it  was  written  by  a  capable 
body  of  men  at  a  time  when  constitution  making  was  quite 
conmion  in  this  country  and  was  much  discussed.  Within 
thirty  years  prior  to  the  writing  of  our  constitution  in  1847, 
the  states  of  Ohio,  Indiana,  Illinois,  and  Michigan  had  been 
carved  out  of  the  great  Northwest  Territory  and  had  each 
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adopted  a  constitution.  If  my  memory  is  not  at  fault,  some 
of  the  older  states  had  within  this  time  adopted  new  constitu- 
tions. The  section  of  our  constitution  in  question  relating  to 
amendments  was  exactly  like  the  corresponding  section  in  the 
Michigan  constitution.  There  was  nothing  to  incline  the  con- 
stitution makers  to  intentional  ambiguity,  but  rather  the  con- 
trary. Neither  are  we  now  attempting  to  apply  the  section 
in  question  to  something  unforeseen  by  the  writers,  or  some- 
thing not  in  contemplation  of  the  writers.  The  writers  of 
the  constitution  were  as  familiar  with  parliamentary  proce- 
dure and  with  the  other  parts  of  that  same  constitution  as 
were  the  seven  judges  of  this  court  on  January  12,  1915, 
when,  unshaken  by  panic,  they  recorded  their  first  and  un- 
biased impressions  of  the  correct  interpretation  of  this  section. 
The  writers  of  the  constitution  knew  and  we  knew  that  every 
act,  bill,  or  resolution  makes  its  first  appearance  in  the  form 
of  a  manuscript,  which  is  put  upon  file  and  given  a  number 
and  title,  and  thev  knew  and  we  knew  that  a  resolution  is 
only  agreed  upon  after  the  introduction  of  this  preliminary 
manuscript,  and  after  it  has  received  its  number  and  title, 
and  after  it  has  been  referred  to  a  committee  by  such  number 
and  title  at  least  once,  and  after  such  committee  has  reported 
upon  it  by  number  and  title,  and  after  the  legislative  body 
has  agreed  in  that  report  or  in  some  substitute  for  that  report. 
The  title  might  contain  a  statement  covering  substantially  all 
there  is  in  the  resolution,  or  it  might  be  as  irrelevant  to  the 
contents  of  the  latter  as  the  name  of  an  English  inn.  When 
two  or  more  different  amendments  are  proposed  to  the  same 
section  of  the  same  article  of  the  constitution,  the  title  with- 
out  the  number  would  not  identify  at  all.  They  knew  and  wc 
knew  that  the  constitution  required  each  house  of  the  legis- 
lature to  keep  a  journal  of  its  proceedings  (sec.  10,  art  IV). 
Also  to  have  a  chief  clerk  (soc.  6,  art.  XIII)  ;  also  to  enact 
no  law  except  by  bill,  which  means  a  filed  statement  in  writ- 
ing (sec.  17,  art.  IV).  It  was  known  that  the  secretary  of 
Vol.  160  —  27 
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state  was  required  to  also  keep  a  record  of  the  official  acts  of 
the  legislature  (sec.  2,  art.  VI).  By  expressly  providing  for 
another  record  in  the  case  of  proposed  amendments,  it  was 
intended  and  understood  the  record  of  the  secretary  of  state 
was  not  sufficient.  It  was  also  known  that  bills  are  referred 
to  by  number  and  title  and  that  the  title  does  not  always  ex- 
press the  subject  or  all  subjects  covered  by  the  bill  (sec.  18, 
art.  IV). 

Notwithstanding  these  provisions  we  are  presented  with  the 
additional  requirement  found  in  art.  XII,  sec.  1,  to  the  effect 
that  if  any  amendment  or  amendments  to  this  constitution 
shall  be  agreed  to  by  a  majority  of  the  members  elected  to 
each  of  the  two  houses,  such  proposed  amendment  or  amend- 
ments shall  be  entered  on  (not  in)  their  journals,  with  the 
yeas  and  nays  taken  thereon.  It  seems  to  me  plain  that  the 
amendment  is  required  to  be  entered  only  if  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected.  Therefore 
it  is  not  to  be  entered  until  so  agreed  to.  It  could  not  be  so 
agreed  to  until  long  after  it  received  its  number  and  title  and 
was  introduced  and  referred  and  amended  and  reported  upon 
and  whatever  else  might  be  necessary  to  reach  an  agreement 
Hence,  the  requirement  that  it  be  entered  could  not  be  satis- 
fied by  the  number  and  title  of  the  resolution,  because  this 
requirement  that  it  be  entered  relates  to  a  resolution  which 
already  had  a  number  and  title  and  which  in  the  nature  of 
things  could  not  in  the  earlier  stages  of  its  existence  be  re- 
ferred to  or  identified  except  by  either  a  number  or  title  or 
both,  or  by  reading  it  at  length  every  time  it  was  mentioned. 
So  we  may  see  at  this  distance  along  the  path  of  interpreta- 
tion, not  necessarily  what  the  word  ^'entered"  means,  but  that 
it  does  not  mean  referred  to  in  the  journal  by  number  and 
title,  but  something  more  than  that.  The  filed  manuscript 
with  its  number  and  title  was  manifestly  not  considered  a 
sufficiently  certain  and  permanent  record  of  the  proposed 
amendment.     Such  manuscripts  are  liable  to  be  lost  or  sub- 
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stituted,  or  altered  between  terms  of  the  legislature,  and  have 
not  the  permanency  of  the  written  journal  record  required  by 
law  to  be  kept  Such  was  evidently  the  intention  of  the 
writers  of  the  constitution.  This  is  quite  as  plain  in  this 
respect  as  any  registry  statute  which  provides  that  a  book  of 
record  be  kept  and  requires  that  the  filed  instrument,  bill  of 
sale,  judgment,  mortgage,  registry,  etc.,  be  entered  therein. 
I  think,  where  the  purpose  of  the  requirement  is  to  preserve  a 
record  of  the  contents  of  the  filed  instrument,  no  such  statute 
could  be  satisfied  by  merely  noting  the  number  and  title  of 
the  filed  instrument  in  the  record  in  cases  where  the  title  did 
not  disclose  the  contents  of  the  instrument  or  the  substance  of 
such  contents.  Indeed,  this  is  a  much  stronger  case  for  re- 
cording in  extenso  because  of  the  necessity  of  subsequently 
approving  it  in  the  same  terms,  and  because  of  the  words  "if 
agreed  upon."  These  words  not  only  import  a  duty  arising 
long  after  the  instrument  has  received  a  title  and  number,  but 
furthermore  apply  to  an  instrument  subject  to  change  and  ex- 
pected to  be  changed  in  the  process  of  arriving  at  agreement 
and  after  title  and  number  are  bestowed  upon  it. 

I  thus  arrive  at  a  conclusion  in  accord  with  the  decided 
point  in  the  first  decision  in  this  cause  and  also  in  harmony 
with  a  decided  point  in  the  majority  opinion  upon  rehearing. 
That  is  to  say,  that  the  constitution  as  written  did  require  the 
proposed  amendment  to  be  entered  on  their  journals,  other- 
wise and  more  explicitly  than  by  a  mere  reference  to  number 
and  title.  For  all  this  consideration  of  the  legislative  pro- 
cedure with  reference  to  other  amendments  is  immaterial  if 
the  constitution  as  written  was  satisfied  by  a  mere  reference 
to  number  and  title. 

Arriving  at  this  point,  we  find  that  collateral  inquiries  and 
relevant  doubts  diminish,  and  the  question  under  investiga- 
tion narrows  itself,  and  if  the  premises  are  correct  the  ques- 
tion of  interpretation  remaining  can  only  be :  Would  the  con- 
stitution as  written  require  the  amendatory  resolution  as 
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agreed  upon  to  be  entered  in  substance  or  in  extenso  on  "their 
journals  ?"  No  other  inquiry  is  here  possible.  I  invite  criti- 
cism of  this  last  statement. 

Now,  between  entering  a  resolution  m  extenso  ox  a  book 
and  entering  it  in  substance  there  is  only  a  difference  in  de- 
gree. Under  any  fair  interpretation  of  a  requirement  that 
a  resolution  be  entered  on  a  book  in  substance,  that  command 
would  be  complied  with  by  entering  it  in  extenso.  A  re- 
quirement that  a  resolution  be  entered  in  extenso  would  also 
be  complied  with  in  most  cases  by  entering  it  in  substance, 
because  this  would  be  the  legal  equivalent  of  an  entry  in 
extenso  when  all  of  the  material  or  substantial  portions  of  the 
resolution  were  entered.  Cases  might  be  imagined  where 
such  requirement  could  only  be  complied  with  by  following 
the  statutes  or  resolution  verbatim,  or  nearly  so.  For  illus- 
tration, if  a  title  or  an  immunity  or  a  burden  were  created, 
provided,  or  upon  condition,  that  an  instrument  or  resolution 
be  recorded  in  extenso,  there  would  be  a  reason  for  distin- 
guishing between  an  entry  in  substance  and  an  entry  in  ex- 
tenso; but  that  is  not  the  case  here.  If  we  grant  that  the 
entry  in  substance  contains  all  the  material  portions  of  the 
instrument,  it  would  follow  that  a  requirement  that  it  should 
be  entered  in  extenso  is  satisfied,  because  the  law  would  con- 
sider substance  instead  of  mere  words. 

The  difference  between  entering  a  resolution  in  extenso  and 
entering  it  in  substance  is  merely  one  of  words,  because  en- 
tering a  resolution  of  this  kind  in  substance  means  so  enter- 
ing it  that  no  material  word  is  omitted  from  the  entry,  and 
no  one  can  read  the  entry  in  substance  without  being  informed 
of  all  the  substantial  portions  of  the  resolution  itself.  And 
an  entry  of  this  kind  would  answer  all  the  purposes  of 
art.  XII. 

Few  constitutional  provisions  can  be  considered  directory 
in  the  same  sense  that  certain  statutes  are  said  to  be  directory, 
but  it  is  not  impossible  to  frame  directory  constitutional  pro- 
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visions.  So  sentences  may  be  constructed  and  words  used  in 
such  collocation  that  the  omission  of  one  or  more  of  such 
words  will  not  alter  the  meaning.  There  may  also  be  found 
in  state  constitutions  declaratory  provisions  which  have  no 
effect,  as  that  the  state  could  enact  no  law  impairing  the  ob- 
ligation of  contracts.  This  adds  nothing  to  the  federal  pro- 
vision on  that  subject,  and  is  of  the  same  nature  as  a  declara- 
tion that,  until  changed  by  authority,  the  common  law  shall 
be  in  force  in'the  state.  Other  provisions  are  merely  declara- 
tive or  hortatory,  like  sec.  22  of  art.  I,  and  we  are  all  familiar 
with  the  constitutional  provisions  which  have  been  called 
"mere  glittering  generalities." 

It  would  ordinarily  be  quite  difficult  to  enter  an  amenda- 
tory resolution  in  substance  "on  their  journals"  without  en- 
tering it  in  extenso,  but  that  has  no  bearing  upon  the  question 
we  are  considering.  If  we  investigate  the  instances  in  which 
an  entry  in  substance  did  not  comply  with  the  requirement 
that  the  instrument  be  entered  in  extenso,  we  will  find  that 
they  are  cases  in  which  the  instrument  was  not  entered  in  sub- 
stance but  some  of  the  substance  wras  omitted  from  the  entry. 
Granting  that  the  instrument  is  entered  in  substance  we  have 
the  legal  equivalent  of  an  entry  in  extenso.  So  that  we  may 
say  that  a  requirement  that  an  instrument  be  entered  in  sub- 
stance is  satisfied  by  an  entry  in  extenso,  and,  conversely,  a 
requirement  that  an  instrument  be  entered  in  extenso  is  satis- 
fied by  an  entry  of  all  of  the  material  or  substantial  provisions 
thereof. 

1.  The  reason  for  the  requirement  in  question  argues  in 
favor  of  an  entry  in  extenso  in  both  journals,  and  unqualified 
by  other  considerations  would  settle  this  question  of  construc- 
tion. 

2.  The  fact  that  art.  XII  uses  the  language  "entered  on 
their  journals,"  while  sec.  10,  art.  V,  of  the  same  constitu- 
tion, relating  to  veto  messages,  requires  that  the  objections 
there  mentioned  be  "entered  at  large  upon  the  journal,"  is 
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an  argument  in  favor  of  the  view  that  the  requirements  of 
art.  XII  would  be  complied  with  by  an  entry  in  substance. 

3.  The  long  continued  practice  of  the  legislature  of  enter- 
ing the  amendatory  resolution  in  extenso  in  the  journal  of  the 
house  of  origin  with  a  number  and  title,  and  in  the  journal 
of  the  other  house  only  by  such  number  and  title,  indicates  an 
understanding  that  a  substantial  compliance  was  sufficient. 

4.  The  last  two,  taken  with  the  consideration  that  for  pur- 
poses of  certainty  the  entry  in  substance,  properly  understood, 
is  the  equivalent  of  the  entry  in  extenso,  are,  I  think,  suf- 
ficient to  turn  the  scale  in  favor  of  the  latter  interpretation. 

5.  An  entry  in  extenso,  with  an  identifying  number  and 
title  connected  with  such  entry  in  one  journal,  together  with 
an  entry  by  reference  to  this  same  number  and  title  in  the 
journal  of  the  other  house,  is  aji  entry  in  substance.  Id  cer- 
ium est  quod  certum  reddi  potest. 

Eight  here  I  might  note  a  curious  discrepancy  between  the 
views  of  counsel  who  challenged  the  correctness  of  the  first 
decision  herein  and  those  of  this  court  in  the  majority  opin- 
ion on  rehearing.  Mr.  Lines  argued  that  the  words  "entered 
in  their  journals"  required  no  record  in  extenso  on  the  jour- 
nal, but  were  satisfied  by  an  entry  indicating  the  substance  of 
the  amendatory  resolution,  basing  this  argument  in  part  upon 
the  more  specific  requirement  relating  to  veto  messages  con- 
tained in  the  same  constitution  and  foimd  in  sec.  10,  art.  V. 
The  last  mentioned  section  requires  the  legislative  house  re- 
ceiving the  veto  message  to  "enter  the  objections  at  large  upon 
the  journal."  Hence  he  argues  that  art.  XII,  merely  using 
the  word  "entered,"  did  not  require  an  entry  at  large. 

Mr.  Lines's  argument  may  be  thrown  into  syllogistic  form 
as  follows : 

First.  Art.  XII  does  require  an  entry  upon  "their  jour- 
nals," but  not  an  entry  at  large. 

Second.  It  is  therefore  complied  with  by  an  entry  in  sulh 
stance. 

Third.  A  reference  in  the  journal  to  the  number  and  title 
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of  the  amendatory  resolution  on  file  constitutes  an  entry  in 
substance. 

The  counsel  gives  a  semblance  of  logic  to  his  argument,  the 
fallacy  of  which  will  be  pointed  out  later. 

Ifow,  the  majority  opinion  upon  rehearing  discards  the 
major  premise  and  finds  that  the  constitution  as  written  re- 
quires the  amendatory  resolution  to  be  entered  in  extenso  in 
the  journal  of  each  house.  The  majority  opinion  thereby  de- 
stroyed the  semblance  of  logic  found  in  the  argument  of 
Mr.  Lines,  and  brought  the  court  in  direct  conflict  with  the 
rule  of  constitutional  law  announced  in  Lawrence  University 
V.  Outagamie  Co.  150  Wis.  244  (136  N.  W.  619),  and  au- 
thorities cited  on  pages  252,  253.  For  if  the  true  reading  of 
the  constitution  as  written  was  that  the  amendatory  resolu- 
tion must  be  recorded  in  extenso  in  the  journal  of  each  house, 
and  if,  as  I  think  I  have  shown,  the  reference  to  number  and 
title  was  not  considered  sufficient,  then  the  legislature  could 
not  by  long  continued  practice  place  a  meaning  upon  art.  XII 
contradictory  of  and  in  violation  of  the  command  of  the  con- 
stitution. Assuming  the  correctness  of  the  major  premise  of 
counsel's  ailment  his  conclusion  fails,  first,  because  if  a  sub- 
stantial entry  only  is  required,  the  legislature  by  long  con- 
tinued practice  established,  not  that  a  mere  reference  to  title 
and  number  constitutes  a  substantial  entry,  but  that  an  entry 
in  extenso  of  the  amendatory  resolution,  with  a  given  number 
and  title,  in  the  journal  of  the  house  of  its  origin,  together 
with  an  identifying  reference  to  the  same  number  and  title 
in  the  journal  of  the  other  house  of  the  legislature,  constituted 
a  substantial  entry  in  each  journal, — in  the  one  by  entering 
in  extenso,  accompanied  by  a  given  number  and  title,  and  in 
the  other  by  an  entry  giving  the  same  number  and  title.  This 
was  what  was  done  except  in  one  case  and  except  in  cases 
where  there  was  an  entry  in  extenso  on  both  journals,  and 
this  was  the  practice,  and  it  negatives  rather  than  supports  the 
proposition  that  a  mere  reference  to  the  amendatory  resolution 
by  number  and  title  is  sufficient. 
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I  understand  that  twenty-four  amendments  to  the  constitu- 
tion only  were  adopted  prior  to  the  amendment  in  question  or 
since  the  birth  of  this  state.  Six  were  entered  in  extenso  on 
both  journals  and  eighteen  on  the  journal  of  the  house  of 
origin  in  extenso,  so  we  may  say  that  twenty-three  of  them 
were  entered  as  above  stated.  That  is  to  say,  the  resolution 
w  extenso,  or  its  substance,  in  the  house  of  origin,  with  a 
given  number  and  title,  and  in  the  other  house  either  in  ex- 
tenso or  by  reference  to  this  same  number  and  title.  This 
preserves  the  certainty  required  quite  as  well  as  if  it  had  been 
recorded  in  both  journals,  except  in  the  case  of  destruction  of 
one  of  the  journals.  It  also,  in  the  journal  in  which  the 
amendatory  resolution  was  not  entered  in  extenso,  conformed 
to  the  common-law  rule  regarding  "Id  certum  est  quod  certvm 
reddi  potest/^  Why  the  majority  opinion  rejected  the  major 
premise  of  counsel  is  apparent.  If  they  conceded  that  the 
constitution  as  originally  written  would  be  complied  with  if 
the  amendatory  resolution  was  entered  in  substance  "on  their 
journals,"  then  they  would  have  to  admit  that  by  long  legis- 
lative practice  an  entry  in  substance  was  understood  to  mean 
an  entry  in  extenso  in' the  journal  of  the  house  of  origin,  with 
an  identifying  number  and  title,  and  an  entry  on  the  journal 
of  the  other  house  by  such  number  and  title.  This  would 
have  saved  all  the  constitutional  amendments  except  the  one 
in  question  here,  and  would  have  removed  all  cause  for  panic, 
if  not  all  panic. 

There  is  in  the  majority  opinion,  by  reference  to  the  con- 
stitutional amendment  increasing  the  number  of  justices  in 
the  supreme  court,  a  suggestion  of  "sauve  qui  pent/'  but  I 
am  loath  to  believe  that  this  alone  was  sufficient  to  account 
for  the  aberration  of  the  majority.  In  the  last  mentioned 
case  the  title  gave  the  whole  substance  of  the  amendatory  reso- 
lution, and  therefore  such  resolution  was  entered  in  substance. 
The  counsel  mentioned  began  his  argument  right,  but  I  think 
erred,  first,  in  ignoring  the  fact  that  art  XII,  in  effect,  for- 
bade the  entry  on  the  journal  of  the  amendatory  resolution 
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merely  by  number  and  title;  second,  in  failing  to  conclude 
from  his  premises  that  the  long  established  practice  which 
would  tend  to  determine  what  was  a  substantial  entry  must 
be  ascertained  from  what  the  legislature  did,  and  not  by  re- 
jecting all  that  they  did  in  favor  of  an  item  that  they  omitted 
to  do.  It  is  well  that  a  majority  of  a  court  of  last  resort, 
while  they  may  conclusively  determine  the  cause,  cannot  con- 
clusively determine  what  is  logical  or  what  is  not  logical. 

The  majority  opinion  is  in  my  estimation  subject  to^this 
weakness :  After  having  determined  that,  as  written,  the  con- 
stitution requires  the  amendatory  resolution  to  be  entered  in 
extenso  on  the  journal  of  each  house,  it  holds  that  a  failure  to 
enter  such  resolution  in  exieiiso  on  the  journal  of  one  house, 
although  entered  in  extenso  on  the  journal  of  the  house  of 
origin,  and  referred  to,  as  I  have  said,  in  the  journal  of  the 
other  house,  was  to  disregard  in  part,  and  as  to  that  one  house, 
the  constitutional  requirements.  This  having  been  persisted 
in  for  a  long  time,  I  think  in  eighteen  of  the  twenty-four 
amendments,  the  legislature  may  now  and  from  henceforth 
abandon  its  practice  of  partially  complying  with  the  constitu- 
tion as  written,  and  need  not  comply  with  it  at  all. 

It  seems  to  me  very  plain  that  this  is  putting  upon  the  con- 
stitution a  construction  which  the  majority  opinion  concedes 
that  the  constitution  as  written  will  not  bear,  and  which  the 
legislature  never  put  upon  it,  except  in  adopting  the  amend- 
ment in  question  in  this  cause,  and  which  is  contrary  to  the 
construction  which  the  legislature  did  put  upon  this  art.  XII 
of  the  constitution ;  because  recording  the  resolution  in  extenso 
in  one  journal  and  referring  to  the  number  and  title  in  an- 
other would  never  sanction  a  practice  of  recording  it  in 
neither  journal,  unless  we  are  prepared  to  say  that  a  partial 
disregard  of  constitutional  provisions  long  persisted  in  by  a 
department  of  government  authorizes  a  further  and  total  dis- 
regard of  such  provisions.  With  all  respect  to  the  majority 
epinion,  this  reads  to  me  like  a  reductio  ad  dbsurdum. 
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ScHMiT,  Eespondent,  vs.  Fbederickson  and  another,  Appel- 
lants.^ 

December  9,  IdHr—January  12,  1915, 

Master  and  servant:  Injury:  'Negligence  of  fellouD-servant:  Evidence. 

L  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by 
negligence  of  a  fellow-servant  in  throwing  or  dropping  one  end 
of  a  timber  which  he  and  the  plaintiff  were  unloading  from  a 
wagon,  it  is  held  that  there  is  no  evidence  that  the  fellow-servant 
was  negligent 

2.  Negligence  of  a  fellow-servant  in  such  simple  operations  must  af- 
firmatively appear,  and  the  Jury  cannot  be  permitted  to  assume 
there  was  negligence  when  the  undisputed  evidence  is  consist- 
ent with  no  negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Kay  Stevens,  Circuit  Judge.     Reversed, 

This  action  was  brought  to  recover  for  personal  injuries. 
There  was  a  verdict  and  judgment  for  plaintiff,  and  defend- 
ants appealed. 

At  the  close  of  the  evidence  the  defendants  moved  for  a  di- 
rected verdict,  which  was  denied,  and  afterwards  moved  for 
a  new  trial,  which  was  denied. 

The  plaintiff,  together  with  Willie  Knetchges  and  Pat 
Brady,  were  at  the  time  of  the  injury  in  the  employ  of  the 
defendants  and  engaged  in  unloading  timber  from  a  wagon 
onto  a  lumber  pile,  and  the  negligence  complained  of  is  that 
of  a  fellow-servant,  Willie  Knetchges.  Counsel  for  respond- 
ent relies  upon  the  evidence  of  plaintiff  to  prove  negligence, 
which  is  as  follows: 

"When  we  got  to  the  place  where  we  should  unload  the  tim- 
bers and  I  was  back  of  the  wagon^  and  pulled  the  timber  back 
and  tried  to  swing  it  around  toward  the  pile  then  we  should 
slide  them  down  where  they  should  pile  it.     Now  I  took  two 

1  This  case  was  not  printed  in  its  regular  order  in  169  Wis.  because 
of  the  pendency  of  a  motion  for  rehearing,  which  waa  afterwards 
abandoned. 
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of  them  that  way  and  we  did  slide  them,  the  third  timber  the 
fellow  he  got  up  and  said,  'Let  us  carry  the  timber* — 
Q.  Now  who  do  you  mean  by  *the  fellow  V  A.  That  Willie 
Knetehges.  Yes,  then  I  said,  'That's  no  way  to  carry  the 
timber;  that's  easier  to  slide  them.'  And  he  took  a  hold  on 
it  under  his  arm  like  that  (illustrating),  and  he  walked  over 
until  he  got  half  way  by  the  other  timber  that  was  lying  on 
the  front,  so  that  it  balanced,  and  he  just  swimg  it  around  and 
throwed  it  in  place  there.  That  was  the  third.  The  fourth 
one,  by  the  time  they  were  leveling  that  up  I  took  another  and 
swung  it  right  around,  and  he  came  and  took  a  hold  on  it  and 
I  never  thought  anything  by  it,  and  when  I  pulled  it  ofiE  I 
had  it  just  like  this  (illustrating),  and  just  the  same  time  I 
pulled  it  off  he  throwed  it  there  and  then  I  said  to  him,  'That 
ain't  not  the  way  to  do  business  because  you  could  hurt  a  fel- 
low.' Then  he  said,  'Who  is  going  to  hurt  you?'  Then  I 
said,  'It  won't  take  much  once  in  a  while  to  hurt  a  fellow  by 
throwing  timbers  down.'  The  same  time  I  took  another,  and 
we  did  slide  that  over  again  and  then  the  sixth  timber,  when  I 
turned  that  aroimd,  he  came  up  on  the  pile  and  he  took  a  hold 
on  it  and  I  didn't  trust  him  no  more,,  and  I  said,  'Now  if  I 
would  know  that  you  would  drop  it,  I  would  take  no  hold  on 
it,'  and  he  said  three  or  four  times,  'Take  my  word  for  it,  I 
won't  drop  it,'  and  then  I  said  'AH  right,'  I  took  hold  on  it 
and  just  when  I  was  pulling  it  off  from  the  back  of  the  wagon 
down  he  throwed  it;  I  had  the  timber  just  to  pull  off,  and  at 
the  same  time  he  throwed  it,  and  it  gave  me  such  a  jerk  that 
went  right  through  my  whole  system  and  I  kept  on  shaking 
and  I  am  shaking  today,  and  I  had  to  go  and  lean  up  about 
four  or  five  minutes  against  the  glazing  room.  That  was 
timbers  eight  by  eight,  twelve  feet  long,  and  was  four  green 
ones  and  they  were  good  and  heavy,  and  the  rest  of  them  was 
pretty  dry.  Q,  Xow,  what  was  the  fact,  Mr.  Schmit,  with 
respect  to  there  being  a  pile  of  dimension  timbers  right  at  the 
edge  of  the  driveway,  and  right  by  the  side  of  the  wagon, 
when  they  were  unloading?  A.  Why,  they  got  all  different 
sized  timbers  there ;  now  the  long  timbers  they  keep  along  the 
drive,  and  the  shorter  timbers  they  pile  back  of  it.  Q.  Were 
there  any  long  timbers  piled  close  to  the  driveway  ?  A.  Why 
yes,  there  were  some  alongside  the  driveway.  Q,  How  high 
were  they  piled  ?     A.  Oh,  so  far  as  I  could  see,  about  three 
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feet,  pretty  close  to  three  feet  high.  Q*  State  to  the  jury 
how  wide  this  pile  of  timber  was  on  top.  A,  I  guess  about 
three  or  four  feet.  Q.  Now,  at  the  time  that  Willie  Knetch- 
ges  took  hold  of  this  timber,  that  he  let  fall  or  threw  at  the 
time  you  were  injured,  state  where  he  was  standing.  A,  He 
stood  right  on  top  of  the  pile  of  the  long  timbers,  and  he 
throwed  it  down  and  I  got  injured.  Q.  Now  state  to  the 
court  and  jury  where  you  stood  at  the  time  the  timber  was  let 
fall.  A.  I  stood  at  the  back  of  the  wagon ;  had  a  hold  on  one 
end  of  the  timber.  After  Knetchges  threw  the  timber  I 
stood  there  trembling  and  shaking.  I  said,  ^Now  you  did 
that,  now  you  did  hurt  me.'  Then  he  said,  ^I  didn't  know 
that  did  hurt.' " 

On  cross-examination  the  plaintiff  testified : 

"C«  ^iid  ^^  took  it  at  the  other  end  and  you  took  it  at  the 
rear  end?  A,  Yes.  Q.  And  yet  you  pulled  it  away  down 
and  turned  it  aroimd?  A.  No;  I  took  it  from  the  wagon, 
turned  it  around  and  then  I  had  it  turned  facing  the  pile 
where  they  should  pile  it.  When  I  had  it  turned  that  way, 
here  is  the  wagon  (indicating),  and  after  I  had  it  turned  that 
way,  here  is  the  wheel  (indicating)  so  he  stood  on  top  of  the 
pile.  Q.  The  pile  on  the  wagon  ?  A.  On  top  of  the  pile  of 
long  timbers.  Q.  You  turned  the  timber  around  to  him? 
A.  I  turned  it  around  to  him  and  he  took  it  under  his  arm 
like  this  (illustrating).  I  says,  *  Willie,  are  you  going  to 
throw  it  down?'  He  says,  *No,  I  won't.'  I  asked  him  a 
couple  of  times.  I  said,  'If  I  knew  you  were  going  to  throw 
it,  I  wouldn't  touch  it.'  He  says,  Take  my  word  for  it,  I 
won't  throw  it.'  I  says,  *A11  right,  I  will  take  your  word  for 
it.'  Q.  You  weren't  looking  at  him  to  see  him  let  go  of  it  ? 
A.  No,  but  I —  Q'  Wait  a  minute.  Were  you  looking  at 
Willie  when  he  dropped  it  or  threw  it  as  you  claim  ?  A,  No, 
I  wasn't  looking  at  him.  I  looked  at  the  back  end  where  to 
get  a  hold  of  it —  Q.  You  were  just  hanging  on  to  tlie  other 
end  of  the  timber  ?  A.  1  was  trying  to  pull  it  off,  and  the 
same  time  when  I  had  it  like  this  to  get  it  off  (illustrating) 
he  throwed  his  end." 

Plaintiff  further  testified: 

''Q.  How  far  did  the  timber  fall  ?  A.  It  fell  about,  say 
a  foot,  or  maybe  not  quite  a  foot  off  from  one  of  them  long 
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timbers.  Q.  Will  you  explain  to  the  jury  just  what  you  were 
doing  that  took  your  attention,  took  your  eyes  from  Willie  at 
the  moment  that  he  let  this  piece  of  timber  fall  ?  A.  When 
he  had  the  hold,  when  he  had  the  timber  under  his  arm,  why, 
I  looked  on  the  end  here  and  just  pulled  it,  when  I  had  it  just 
to  pull  off,  down  it  dropped  there  on  the  timbers  where  he 
stood  on,  and  there  is  where  I  got  the  jarring  of  it,  just  when 
I  pulled  it  off.  Q,  He  had  the  timber  under  his  arm? 
A,  Under  his  arm.  Mr.  Bagley :  How  did  you  have  the  tim- 
ber, under  your  arm,  or  in  your  hand?  A.  No  sir,  I  had 
them  like  this  (illustrating).  Mr.  Bagley:  Just  in  your 
hand?  A.  Just  take  them  off.  Court:  That  is,  you  were 
holding  your  two  hands  off  to  your  left  side,  grasping  the 
timber  ?     A,  Grasping  the  timber." 

For  the  appellants  there  was  a  brief  by  Bagley  &  Reed,  and 
oral  argument  by  W.-iZ.  Bagley. 

For  the  respondent  there  was  a  brief  by  J.  J.  McManamy 
and  Francis  V.  McManamy,  and  oral  argument  by  J*  J.  Mc- 
Manamy. 

Kerwin,  J.  Two  questions  are  presented  upon  this  ap- 
peal. (1)  Whether  the  defendants  were  guilty  of  negligence ; 
and  (2)  whether  the  plaintiff  was  guilty  of  contributory  neg- 
ligence. 

After  a  careful  examination  of  the  record  we  are  convinced 
that  there  is  no  proof  of  negligence.  The  servants  Brady  and 
Knetchges  deny  that  the  timber  was  thrown  or  the  plaintiff 
injured  in  any  manner.  The  burden  of  proof  was  upon  the 
plaintiff  to  prove  negligence.  The  operation  of  unloading  the 
timber  was  very  simple.  The  timbers  were  8x8  and  twelve 
feet  long.  The  wagon  was  close  to  the  lumber  pile  and  the 
load  about  on  a  level  with  the  lumber  pile.  The  plaintiff 
stood  back  of  the  wagon  and  swung,  or  assisted  in  swinging, 
the  timbers  so  as  to  get  the  front  end  on  the  pile  first,  and  with 
the  assistance  of  Knetchges  and  Brady  they  were  placed  on 
the  pile.  The  negligence  complained  of  is  that  Knetchges 
threw  or  dropped  the  timber  in  such  manner  as  to  injure 
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plaintiff.  There  is  no  evidence  that  Knetchges  threw  or 
dropped  the  timber  in  a  negligent  manner.  True,  plaintiff 
testified  that  Knetchges  threw  or  dropped  it,  but  he  admits 
that  he  was  not  looking  when  the  timber  dropped,  and  that  his 
knowledge  as  to  whether  it  was  thrown  or  dropped  was  that 
he  felt  it.  The  evidence  is  consistent  with  the  idea  that  the 
timber  dropped  while  Knetchges  was  in  the  exercise  of  ordi- 
nary care  in  handling  the  front  end  of  it.  Negligence  is 
never  to  be  presumed.  There  must  be  some  proof  of  it.  The 
drop  was  slight,  only  about  a  foot.  At  the  time  it  occurred 
Kjietchges  was  holding  the  front  end,  had  it  under  his  arm. 
The  plaintiff  was  manipulating  the  rear  end,  "was  trying  to 
pull  it  off." 

There  is  no  evidence  that  Knetcliges  was  not  exercising  or- 
dinary care  in  managing  the  front  end,  unless  it  can  be  said 
that  he  negligently  dropped  his  end,  and  there  is  no  evidence 
of  this.  The  mere  fact  that  the  end  of  the  timber  dropped  a 
foot  does  not  alone  constitute  negligence.  Proof  of  negli- 
gence of  a  fellow-servant  in  such  simple  operations  must  af- 
firmatively appear.  The  jury  cannot  be  permitted  to  assume 
that  there  was  negligence  when  the  undisputed  evidence  is 
consistent  with  no  negligence.  Johnson  v.  Berwind  F.  Co. 
154  Wis.  1, 141  N.  W.  1018 ;  Salus  v.  0.  N.  R.  Co.  157  Wis. 
546, 147  N.  W.  1070. 

We  are  convinced  that  there  was  no  evidence  of  negligence 
of  defendants.  This  being  so,  we  need  not  consider  the  ques- 
tion of  contributory  negligence. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  dismiss  the  complaint. 
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State  ex  sel.  Schumacheb,  Appellant,  vs.  Markiiam,  Ee- 

spondent. 

March  5—April  IS,  1915. 

Officers:  Action  to  try  title:  Corrupt  Practices  Act:  yalidity:  Pro- 
ceeding to  avoid  election:  Right  to  jury  trial:  Constitutional 
law:  Qualifications  for  office. 

1.  Title  to  an  office  is  the  right  to  hold  it.    The  certificate  of  elec- 

tion or  appointment  is  not  the  title,  but  is  a  mere  muniment  of 
title  and  is  at  best  but  prima  facie  evidence  of  it 

2.  A  proceeding  under  the  Corrupt  Practices  Act  (sees.  94 — 1  to 

94 — 38,  Stats.  1913)  to  declare  void  an  election  to  office  and  to 
oust  and  exclude  a  person  from  such  office  because  of  a  viola- 
tion of  said  act,  is  in  substance  and  effect  an  action  to  try  his 
right  or  title  to  the  office.  It  is  not  akin  to  a  proceeding  for 
removal  for  misconduct  while  in  office. 

3.  As  to  offices  of  legislative  creation  the  legislature  has  a  broad  dis- 

cretion as  to  how  the  right  or  title  to  the  office  may  be  tried, 
but  as  to  constitutional  offices  the  rule  is  otherwise. 

4.  Under  sec.  5,  art  I,  Const, — ^providing  that  the  right  of  trial  by 

jury  shall  remain  inviolate, — such  right  cannot  be  taken  away 
in  any  case  where  it  existed  when  the  constitution  was  adopted. 
The  legislature  cannot,  by  attempting  to  change  the  manner  of 
procedure,  convert  a  legal  action  into  an  equitable  one  so  as  to 
defeat  the  right  ol  trial  by  Jury. 

5.  The  right  to  hold  office  and  enjoy  the  emoluments  thereof  is  a 

legal  right,  and  a  controversy  in  respect  thereto  was,  at  the 
time  our  constitution  was  adopted,  determinable  exclusively  in 
courts  of  law,  either  party  being  entitled  to  a  jury  trial  as  mat- 
ter of  right;  hence  a  defendant  in  an  action  to  try  title  to  a  con- 
stitutional office  has  a  right  to  a  jury  trial  on  issues  of  fact  and 
such  right  cannot  be  taken  away  by  the  legislature. 

6.  The  Corrupt  Practices  Act  does  not  prescribe  any  new  qualifica- 

tion or  test  of  eligibility  for  office,  its  purpose  being  to  require 
an  aspirant  to  resort  to  honest  means  to  secure  a  nomination  or 
election;  but  violation  of  the  act  goes  to  the  right  to  hold  office. 

7.  So  much  of  sub.  3,  sec.  94 — 31,  Stats.  1913,  as  provides  that  the 

court  shall  without  a  jury  determine  all  issues  of  fact  in  the 
proceedings  there  referred  to,  is  unconstitutional  and  void. 
The  remaining  portion  of  said  section,  and  the  other  provisions 
of  the  act  relative  to  the  practice  to  be  pursued  in  such  proceed- 
ings, are  valid. 
SiEBECKBB  and  Kerwin,  JJ.,  dissent 


^ 
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Appeal  from  an  ordey  of  the  circuit  court  for  Dodge 
county:  Geoeoe  Gbimm,  Circuit  Judge.     Reversed. 

For  the  appellant  there  was  a  brief  by  the  Attorney  General 
and  Royal  F.  Clark,  special  counsel,  and  oral  argument  by 
Mr.  Clark  and  Mr.  J.  E.  Messerschmidt,  assistant  attorney 
general. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Sawyer  <&  Sawyer. ' 

Barnes,  J.  At  the  1914  September  primaries  the  defend- 
ant was  a  candidate  for  the  nomination  for  district  attorney 
of  Dodge  county  on  the  Democratic  ticket.  He  received  a 
plurality  of  the  votes  cast  by  tliose  voting  the  Democratic  pri- 
mary ticket  and  his  name  was  placed  in  the  appropriate  col- 
umn on  the  ballot  to  be  used  at  the  November  election.  He 
received  the  greatest  number  of  votes  cast  for  said  office  at  the 
November  election  and  the  proper  officers  of  Dodge  county 
issued  to  him  a  certificate  of  election.  After  the  issuance  of 
said  certificate  and  before  the  term  of  office  began,  this  action 
was  brought  to  declare  the  defendant's  election  void  and  to 
oust  and  exclude  him  from  the  office  of  district  attorney  of 
said  county  and  to  declare  such  office  vacant. 

The  complaint  set  forth  that  during  the  primary  election 
campaign  the  defendant  violated  various  provisions  of  the 
Corrupt  Practices  Act  (sees.  94 — 1  to  94 — 38,  Stats.)  on 
numerous  occasions,  and  more  particularly  sees.  94 — 6,  94 — 7, 
and  94 — 28  of  said  act,  by  purchasing  intoxicating  liquors 
and  meals  and  cigars  for  voters  for  the  purpose  of  inducing 
them  to  vote  for  him  and  by  failing  to  account  for  such  ex- 
penditures in  the  list  of  disbursements  filed  with  the  county 
clerk  of  Dodge  county.  The  complaint  further  set  forth  that 
divers  other  persons  illegally  expended  large  sums  of  money 
in  support  of  defendant's  primary  campaign,  with  the  knowl- 
edge and  consent  of  the  defendant,  and  that  no  statement  was 
filed  with  the  coimty  clerk  showing  the  moneys  so  disbursed. 
A  number  of  specific  charges  were  made,  showing  when  and 
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where  the  liquid  and  other  refreshments  were  purchased  and 
by  whom  they  were  consumed. 

The  action  was  brought  on  the  relation  of  one  Schumacher, 
a  duly  qualified  elector  of  Dodge  county,  leave  having  been 
first  granted  by  the  governor.  The  attorney  general  appeared 
in  this  court  by  one  of  his  assistants  in  behalf  of  the  relator. 

The  defendant  demurred  to  the  complaint  on  three  grounds : 
(1)  Lack  of  jurisdiction  in  the  court  of  the  subject  of  the 
action;  (2)  relator  had  not  legal  capacity  to  sue;  and  (3)  the 
facts  stated  do  not  constitute  a  cause  of  action.  The  circuit 
court  sustained  the  demurrer  on  the  ground  last  stated,  hold- 
ing that  the  Corrupt  Practices  Act  was  void  because  it  denied 
to  the  defendant  the  right  of  trial  by  jury  guaranteed  by 
sec.  6  of  art.  I  of  our  state  constitution,  which  provides  that 
"The  right  of  trial  by  jury  shall  remain  inviolate,  and  shall 
extend  to  all  cases  at  law  without  regard  to  the  amount  in 
controversy." 

Sec.  94 — 30  and  succeeding  sections  provide  for  the  pro- 
ceeding to  be  taken  in  case  of  an  alleged  violation  of  the  Cor- 
rupt Practices  Act.  They  are  quite  summary  in  their  nature. 
Sub.  3  of  sec.  94 — 31  provides  that  in  such  a  proceeding 
"the  court  shall  without  a  jury  determine  all  issues  of  fact  as 
well  as  issues  of  law." 

Sec.  94 — 32  in  substance  provides  that,  if  it  be  found  that 
the  candidate  violated  any  of  the  provisions  of  the  act,  judg- 
ment should  be  entered  declaring  the  election  void  and  ousting 
and  excluding  the  candidate  from  office. 

The  appellant  attempts  to  meet  the  constitutional  objection 
to  the  statute  by  contending : 

(1)  The  proceeding  is  not  one  brought  to  try  the  defend- 
ant's title  to  office,  but  is  a  special  statutory  action  brought  to 
declare  the  right  to  hold  the  office  forfeited  because  of  crimi- 
nal misconduct,  and  that  it  was  competent  for  the  legislature 
to  deny  a  trial  by  jury  in  such  an  action. 

(2)  If  the  action  be  treated  as  one  in  the  nature  of  a  quo 
warranto,  such  actions  were  not  solely  triable  in  courts  of  law 

Vol.  160  —  28 
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when  the  constitution  was  adopted,  and,  this  being  so,  the 
legislature  may  deny  the  right  of  trial  by  jury  in  such  actions. 

(3)  If  the  defendant  is  entitled  to  a  jury  trial,  still  the  com- 
plaint states  a  good  cause  of  action,  because  the  provision  in 
regard  to  a  trial  by  the  court  may  be  dropped  out  of  the  Cor- 
rupt Practices  Act  and  the  remainder  allowed  to  stand  and 
the  case  may  proceed  to  trial  under  the  general  provisions  of 
law  applicable  to  actions  in  the  nature  of  a  qiu>  warranto. 

1.  The  title  to  an  office  means  the  "right"  which  the  claim- 
ant has  to  it  Any  proceeding  which  aims  to  establish  the 
fact  that  the  claimant  is  not  entitled  in  the  first  instance  to 
the  possession  of  the  office  is  an  attack  upon  his  right  or  title 
to  the  office.  The  term  necessarily  includes  eligibility  or 
capacity  or  competency  to  act,  as  well  as  election  or  appoint- 
ment and  qualification.  To  say  that  a  person  who  has  been 
elected  cannot  act  because  of  disqualification  on  account  of 
age  or  sex  or  of  not  being  an  elector  or  of  having  been  engaged 
in  a  duel  or  of  having  committed  an  infamous  crime  or  of 
being  a  defaulter  to  the  state  or  a  county  or  town,  is  just  as 
much  a  challenge  to  his  title  as  it  is  to  say  that  he  did  not  in 
fact  receive  a  sufficient  number  of  votes  to  elect  him. 

The  contention  of  appellant  that  the  certificate  of  election 
or  appointment  is  the  title  to  the  office  cannot  be  upheld.  Such 
certificate  is  a  mere  muniment  of  title,  and  is  at  best  but 
prima  facie  evidence  of  it.  La  Pointe  v.  O'MaUey,  46  Wis. 
35,  67,  50  K  W.  521;  State  ex  rel  Jones  v.  Oates,  86  Wis. 
634,  57  N".  W.  296;  U,  S.  v.  Le  Baron,  19  How.  73,  78,  79; 
Throop,  Pub.  Off.  §  298 ;  Hill  v.  State,  1  Ala.  559 ;  Jeter  v. 
State,  1  McCord  (S.  C.)  233;  State  ex  rel  Comwell  v.  Al- 
len, 21  Ind.  516;  Allen  v.  State,  21  Ga.  217;  State  v,  John- 
son, 17  Ark.  407;  Carter  v.  Sympson,  8  B.  Mon.  155;  CalU- 
son  V.  HedricJc,  15  Grat.  244;  29  Cyc.  1415  and  cases  cited. 
In  one  of  the  above  cases  the  certificate  is  referred  to  as  con- 
ferring a  prima  facie  right  to  an  office.  What  is  evidently 
meant  is  prima  facie  evidence  of  right.     In  the  EkernrMc 
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Govern  Case,  154  Wis.  157,  142  N.  W.  595,  it  was  held  that 
the  prima  facie  evidence  of  right  conferred  by  a  certificate  of 
appointment  was  not  a  sufficient  evidence  of  right  or  title  to 
warrant  the  ouster  of  a  de  facto  officer  in  possession  pendente 
lite. 

It  does  not  change  the  nature  of  this  action  to  say  that  it 
seeks  to  declare  the  office  forfeited.  The  essential  fact  is  that 
the  plaintiff  asserts  that  defendant  never  became  an  officer 
and  never  was  entitled  to  the  possession  or  emoluments  of  the 
oflSce  because  of  acts  done  during  the  primary  election  cam- 
paign. It  is  difficult  to  see  how  right  or  title  could  be  more 
efficiently  challenged,  or  how  this  action  can  be  disposed  of 
without  trying  the  defendant's  title. 

The  writ  of  quo  warranto  was  used  from  the  beginning  to 
determine  by  what  right  an  office  was  held,  and  invariably 
reached  the  matter  of  capacity  to  hold  or  eligibility,  as  well 
as  the  regularity  of  the  appointment  or  election.  3  Bl.  Comm. 
262;  High,  Extr.  Leg.  Rem.  (3d  ed.)  §  592;  Mechem,  Pub. 
Off.  §§  477,  478 ;  32  Cyc.  1421,  1423 ;  People  ex  rel.  Faile  v. 
Ferris,  76  N.  Y.  326;  Watkins  v.  V enable,  99  Va.  440,  39 
S.  E.  147 ;  41  Cent.  Dig.  p.  1446,  §  14 ;  Greenwood  v.  Mur- 
phy, 131  111.  604,  23  N.  E.  421 ;  Dilcher  v.  Schorik,  207  111. 
628,  69  N.  E.  807 ;  State  ex  rel.  Kesler  v.  CoUister,  27  Ohio 
C.  C.  529;  23  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  596  and 
cases  cited.  The  statutory  substitute  for  a  proceeding  in  the 
nature  of  a  quo  warranto  has  been  generally  resorted  to  in  this 
state  where  the  question  raised  was  eligibility  or  capacity  to 
hold  the  office.  State  ex  rel.  Tesch  v.  Yon  Baurribach,  12 
Wis.  310 ;  State  ex  rel.  Schuet  v.  Murray,  28  Wis.  96 ;  Fordyce 
V.  State  ex  rel.  Kelleher,  115  Wis.  608,  92  K  W.  430;  Stale 
ex  rel.  Walsh  v.  Dousman,  28  Wis.  541 ;  State  ex  rel.  Ryan  v. 
Boyd,  21  Wis.  208 ;  State  ex  rel.  Phelps  v.  Goldthwaite,  16 
Wis.  146 ;  Staie  ex  rel.  Ames  v.  SouthtvicJe,  13  Wis.  365.  As 
to  offices  of  legislative  creation,  the  legislature  no  doubt  has 
a  broad  discretion  as  to  how  the  right  or  title  to  the  office  may 
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be  tried,  but  as  to  constitutional  offices  the  rule  is  otherwise. 
State  ex  rel.  Bloomer  v.  Canavan,  155  Wis.  398,  145  N. 
W.  44. 

2.  The  language  of  sec.  5,  art.  I,  Const,  that  "the  right  of 
.trial  by  jury  shall  remain  inviolate,"  means  that  it  shall  re- 
main as  full  and  perfect  as  it  was  when  the  constitution  was 
adopted  and  shall  extend  to  all  cases  where  the  right  existed 
at  that  time.  Gaston  v.  Bahcoch,  6  Wis.  503,  506 ;  Stilweli 
V.  Kellogg,  14  Wis.  4:61;  Atfy  Gen.  v.  Railroad  Cos.  35  Wis, 
425,  661;  Klein  v.  Valerius,  87  Wis.  54,  60,  57  N.  W.  1112; 
Reliance  A.  R.  Co.  v.  Nugent,  159  Wis.  488, 149  N.  W.  377. 

The  nature  of  the  right  involved  must  necessarily  deter- 
mine whether  the  matter  must  be  tried  by  a  jury  or  not.  The 
legislature  cannot  by  attempting  to  change  the  manner  of  pro- 
cedure convert  a  legal  action  into  an  equitable  one  so  as  to 
defeat  the  right  of  trial  by  jury.  If  this  were  so,  the  con- 
stitutional guaranty  would  mesm  nothing.  In  re  Booth,  8 
Wis.  1,  40 ;  Walker  v.  N.  M.  ■&  S.  P.  R.  Co.  165  TJ.  S.  593, 
596,  17  Sup.  Ct.  421. 

The  right  to  hold  office  and  enjoy  the  emoluments  thereof 
is  a  legal  right.  When  a  controversy  arose  over  such  right, 
it  was  deterniiinable  exclusively  in  courts  of  law  at  the  time 
our  constitution  was  adopted,  either  party  being  entitled  to  a 
jury  trial  as  a  matter  of  right.  State  ex  rel.  Att'y  Gen,  v* 
Messmore,  14  Wis.  115 ;  State  ex  rel.  Atkinson  v.  McDonald, 
108  Wis.  8,  84  N.  W.  171 ;  Parsons  v.  Durand,  150  Ind.  203, 
49  N.  E.  1047;  Metz  v.  Maddox,  189  N.  Y.  460,  82  N.  E. 
407 ;  People  v.  A.  &  S.  R.  Co.  57  N.  Y.  161 ;  People  ex  rel 
Gorman  v.  Havird,  2  Idaho,  498,  25  Pac.  294 ;  Buchman  v. 
State  ex  rel.  Spencer,  34  Fla.  48,  15  South.  697,  24  L.  R.  A. 
806 ;  State  ex  rel.  West  v.  Cobb,  24  Okla.  662,  104  Pac.  361. 

We  think  it  is  quite  clear  that  a  defendant  in  an  action  to 
try  title  to  a  constitutional  office  has  a  right  to  a  jury  trial 
on  issues  of  fact,  and  that  such  right  cannot  be  taken  away  by 
the  legislature. 
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The  proceeding  is  not  akin  to  one  for  removal  for  miscon- 
duct while  in  office.  Various  methods  of  amotion  from  office 
for  misfeasance,  malfeasance,  or  incompetency  were  resorted 
to  before  the  adoption  of  the  constitution,  and  the  law  at  that 
time  did  not  give  to  officers  a  right  of  trial  by  jury  where  re- 
movals were  sought  on  the  grounds  stated.  In  a  proceeding 
to  remove  for  any  legal  cause,  the  right  or  title  to  the  office  is 
ordinarily  admitted,  but  the  claim  is  made  that  the  right  has 
been  lost  through  misconduct  or  incompetency.  In  the  pres- 
ent case  the  plaintiff's  position  is  that  the  election  conferred 
neither  right  nor  title.  Amotion  is  not  sought  because  of  any 
act  done  by  the  defendant  while  performing  the  duties  of  the 
office. 

3.  We  cannot  think  that  the  matter  of  a  court  trial  instead 
of  one  by  jury  could  have  been  a  controlling  factor  in  induc- 
ing the  legislature  to  pass  the  act.  When  the  act  was  passed, 
trial  by  jury  was  at  least  as  popular  as  trial  by  court,  and 
probably  more  so.  The  void  and  valid  parts  of  this  act  are 
not  interdependent  on  each  other  and  are  not  so  connected 
that  the  void  part  may  not  be  dropped  out  and  the  valid  ones 
enforced,  and  it  seems  quite  obvious  that  the  legislature  would 
have  enacted  the  law  omitting  the  void  part  had  it  understood 
that  it  was  void. 

We  do  not  construe  the  statute  as  prescribing  any  new 
qualification  or  test  of  eligibility  for  the  office  of  district  at- 
torney. Saying  that  a  man  who  commits  a  criminal  offense 
in  pursuing  his  endeavor  to  secure  a  nomination  or  an  elec- 
tion shall  not  be  entitled  to  hold  the  office,  is  not  prescribing 
a  qualification,  but  is  rather  imposing  a  penalty  for  violating 
the  law.  The  aim  of  the  statute  is  to  require  the  aspirant 
for  office  to  resort  to  honest  means  to  get  it.  Saari  v.  Glea- 
son,  126  Minn.  378,  148  N.  W.  293,  295.  The  violation  of 
the  statute  goes  to  the  right  to  hold  office,  just  as  does  a  ques- 
tion of  eligibility  or  of  failure  to  secure  a  majority  of  the 
votes,  and  accused  candidates  have  the  right  to  say  that  only 
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a  jury  of  their  peers  shall  convict  them.  Anything  that  af- 
fects the  right  of  a  party  to  take  office  in  the  first  instance 
involves  the  title  to  the  office. 

Some  other  questions  have  been  argued,  but  we  do  not 
deem  it  necessary  to  discuss  them. 

So  much  of  sub.  3  of  sec.  94 — 31  as  provides  that  the  court 
shall  without  a  jury  determine  all  issues  of  fact  in  proceed- 
ings brought  under  the  provisions  of  sees.  94 — 1  to  94 — 38, 
Stats.,  is  held  to  be  unconstitutional  and  void.  The  remain- 
ing portion  of  said  section  and  the  other  provisions  of  the  act 
relative  to  the  practice  to  be  pursued  in  actions  arising  tiiere- 
under  are  held  to  be  valid.  The  complaint  stated  a  good 
cause  of  action  and  it  was  error  to  sustain  the  demurrer.  On 
issue  being  joined  and  the  cause  noticed  for  trial,  the  court 
should  proceed  to  summon  a  jury  as  provided  by  ch.  149, 
Stats.,  if  the  action  be  not  noticed  for  trial  at  a  term  of  court 
where  a  jury  is  regularly  impaneled. 

By  the  Court. — Order  reversed,  and  cause  remanded  for 
further  proceedings  according  to  law. 

SiEBECKEB,  J.  {dissenting).  The  holding  of  the  court  that 
the  issue  in  the  special  proceeding  raises  the  question  of  de- 
fendant's title  to  office  seems  to  me  an  erroneous  interpreta- 
tion of  the  statutes.  The  statutes  provide  (sees.  94 — 30  to 
94 — 38)  a  "special  proceeding'^  to  ascertain  whether  these 
statutes  have  been  violated  by  any  candidate  for  office,  and, 
if  he  is  found  guilty,  then  "judgment  shall  be  entered  declar- 
ing void  the  election  of  such  candidate  to  the  office  for  which 
he  was  a  candidate,  and  ousting  and  excluding  him  from  such 
office  and  declaring  the  office  vacant."  Sec.  94 — 32.  By 
sec.  94 — 36  it  is  provided  that  if  a  person  in  a  criminal  ac- 
tion is  adjudged  guilty  of  a  violation  of  these  statutes,  ".  .  . 
the  court  shall,  after  entering  the  adjudication  of  guilty, 
enter  a  supplemental  judgment  declaring  such  person  to  have 
forfeited  the  office  in  the  conduct  of  the  campaign  for  the 
nomination  or  election  to  which  he  was  guilty  of  such  viola- 


13]  JANUARY  TEEM,  1915.  439 

state  ex  rel.  Schumacher  v.  Markham,  160  Wis.  431. 

tion,  and  shall  transmit  to  the  filing  officer  of  such  candidate 
a  transcript  of  such  supplemental  judgment,  and  thereupon 
such  office  shall  be  deemed  vacant  and  shall  be  filled  as  pro- 
vided by  law."  The  language  of  these  provisions  clearly 
shows  that  the  special  proceeding  provided  thereby  does  not 
in  any  way  purpose  to  try  the  title  to  the  office,  but  assumes 
that  the  party  proceeded  against  has  been  duly  elected  to  the 
office.  The  intent  of  the  legislature  is  clearly  manifested  by 
declaring  the  guilty  party  "to  have  forfeited  the  office."  The 
obvious  effect  of  his  wrongful  conduct  is  that  he  forfeits  his 
legal  title  to  the  office  by  his  conduct  in  the  campaign.  This 
meaning  is  emphasized  by  the  provision  that  ".  .  .  nothing 
contained  in  this  act  shalLbe  considered  as  in  any  way  lim- 
iting the  effect,  or  preventing  the  operation  of  remedies  now 
in  existence  in  such  cases"  (sub.  3,  sec.  94 — 30),  which  leaves 
all  remedies,  including  qiLO  warranto,  in  force  should  any 
question  of  the  right  to  the  enjoyment  of  and  title  to  office 
arise.  I  am  unable  to  perceive  how  the  inquiry  of  title  to 
office  is  in  any  way  involved  in  this  special  proceeding,  other 
than  that  it  is  always  involved  in  all  legal  proceedings  to  de- 
clare a  forfeiture  of  the  right  to  hold  an  office  to  which  a  per- 
son holds  the  title  under  an  election  or  an  appointment.  The 
court  declares  that  "Any  proceeding  which  aims  to  establish 
the  fact  that  the  claimant  is  not  entitled  in  the  first  instance  to 
the  possession  of  the  office  is  an  attack  upon  his  right  or  title  to 
the  office.  The  term  necessarily  includes  eligibility  or  capacity 
or  competency  to  act,  as  well  as  election  or  appointment  and 
qualification."  The  candidate's  misconduct  denounced  by  tlie 
statute  and  which  operates  as  a  forfeiture  of  rights  to  the  office 
does  not  deal  with  his  eligibility,  capacity,  or  competency,  but 
deals  with  his  misconduct  as  cutting  off  the  legal  right  and  title 
he  legally  obtained  pursuant  to  the  votes  of  the  electors.  The 
l^slature  is  fully  empowered  to  attach  such  a  condition  to  a 
candidate's  right  of  holding  a  public  office.  The  context  of  the 
statutes,  in  my  opinion,  clearly  admits  that  the  party  proceeded 
against  has  a  legal  right  to  the  office,  but  that  by  reason  of  his 
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misconduct  he  loses  it,  and  when  this  fact  is  legally  established 
in  the  manner  provided  by  the  statutes  the  office  is  declared 
vacant.  I  cannot  concur  in  the  view  that  the  legal  question 
involved  here  is  as  to  the  title  to  office  and  that  it  can 
only  be  tested  by  quo  warranto,  the  remedy  commonly  insti- 
tuted at  the  time  of  the  adoption  of  the  state  constitution, 
where  some  person  other  than  the  relator  or  a  person  for  whose 
benefit  it  is  prosecuted  claims  title  to  or  is  in  actual  possession 
or  use  of  an  office  without  warrant  of  title;  I  am  of  the  opin- 
ion that  the  provision  of  the  statute  providing  that  the  court 
may  determine  all  issues  of  fact  arising  in  the  prescribed 
special  proceedings  without  a  jury,  is  valid. 

Mr.  Justice  Kebwin  concurs  in  the  views  herein  expressed. 


Ludke   Eespondent,  vs.  Bubck,  Appellant 

March  23— April  IS,  1915. 

AutomoMlea:  Unlatoful  speed:  Injury  to  person:  Gross  negligence: 
Contri'butory  negligence,  when  a  defense:  Special  verdict:  With- 
drawal of  questions:  Misleading  jury:  New  trial. 

1.  Operation  of  a  motor  vehicle  at  a  speed  In  excess  of  the  legal  limit 

is  a  misdemeanor  under  sec.  1636 — 49,  Stats.,  and  where  injury 
results  to  another  person  is  negligence  per  se,  but  is  not  neces- 
sarily to  be  treated  as  gross  negligence  or  a  wilful  causing  of 
the  injury;  and  in  an  action  for  such  injury,  unless  defendant's 
conduct  is  found  as  a  fact  to  have  amounted  to  gross  negligence, 
the  defense  of  contributory  negligence  is  available  Pizzo  v. 
Wiemann,  149  Wis.  235,  and  Pinoza  v.  Northern  €.  Co.  152  Wis. 
473,  distinguished. 

2.  The  evidence  as  to  the  speed  of  an  automobile  which  struck  and 

injured  a  boy  was  conflicting,  and  questions  were  submitted  in 
the  special  verdict  as  to  whether  defendant  was  operating  the 
car  at  a  speed  exceeding  the  legal  limit,  but,  the  jury  not  being 
able  to  agree  on  those  questions,  they  were  withdrawn.  The 
Jury  then  found  that  the  boy  was  guilty  of  contributory  negli- 
gence. It  appearing  that  the  jury  were  probably  misled  by  the 
withdrawal  of  said  questions  to  believe  that  the  evidence  as  to 
unlawful  speed  had  no  bearing  upon  the  question  of  contribu- 
tory negligence,  the  trial  court  properly  granted  a  new  trial  on 
that  ground. 
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Appeal,  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Oscab  M.  Fiutz,  Circuit  Judge.  .  Affirmed, 

This  is  an  action  by  Charles  Ludke  to  recover  for  loss  of 
services  of  his  minor  son,  Herbert  Ludke,  who  was  injured  by 
an  automobile  owned  and  driven  by  the  defendant.  The  boy 
was  thirteen  years  of  age.  The  accident  occurred  June  8, 
1913,  upon  Forest  Home  avenue,  near  the  intersection  of 
Fourteenth  avenue,  in  the  city  of  Milwaukee.  It  appears 
that  a  person  riding  in  a  passing  automobile  ha^  lost  his  hat 
and  that  the  boy  endeavored  to  recover  it,  and  while  doing  so 
was  struck  and  seriously  injured  by  the  automobile  owned 
and  driven  by  the  defendant.  The  complaint  alleges  that 
defendant  was  negligent  in  that  he  was  operating  his  car  at  a 
high  and  dangerous  rate  of  speed;  that  he  operated  it  reck- 
lessly ;  and  that  he  endangered  property  and  life  and  limb  of 
peoj)le  who  might  be  upon  the  street,  by  such  negligent  op- 
eration of  the  car. 

The  court  submitted  a  special  verdict  to  the  jury.  After 
deliberating  over  twenty-four  hours  on  their  verdict  the  jury 
announced  that  they  had  agreed  upon  only  two  questions, 
and  that  questions  2  and  3  were  among  those  upon  which 
they  had  been  unable  to  agree.  The  court  thereupon,  of  its 
own  motion,  withdrew  questions  2  and  3,  and  the  jury  were 
instructed  to  resume  their  deliberations  upon  the  other  ques- 
tions of  the  verdict.     The  questions  withdrawn  were: 

"2.  At  the  time  of  that  collision',  was  the  defendant  oper- 
atinfif  his  automobile  at  a  speed  exceeding  fifteen  miles  per 
hour  V 

"3.  If  you  answ'er  question  number  2  'Yes,'  then  answer 
this  question:  Was  the  operation  of  the  automobile  at  that 
time  at  a  speed  exceed incj  fifteen  miles  per  hour  a  proximate 
cause  of  the  injury  to  Herbert  Ludke  T' 

After  the  withdrawal  of  these  two  questions  the  jury  re- 
turned a  verdict  finding  that  defendant  failed  to  exercise  or- 
dinary care  in  observing  plaintiflTs  son  and  thereby  proxi- 
mately caused  the  collision,  and  that  the  boy's  negligence 
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contributed  to  produce  the  collision.  They  awarded  com- 
pensatory damages  in  the  sum  of  $369.70. 

The  defendant  moved  for  judgment  upon  the  verdict, 
which  motion  was  denied.  The  plaintiff's  motion  to  set 
aside  the  verdict  and  for  a  new  trial  was  granted  and  a  new 
trial  ordered.  The  court  announced  that  the  new  trial  was 
granted  for  the  reason  that  the  withdrawal  of  questions  2 
and  3  from  the  special  verdict  and  tiie  consideration  of  the 
jury  operate^  to  the  prejudice  of  plaintiff's  legal  rights. 
From  such  order  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  signed  by  Doerfler, 
Oreen  &  Bender,  attorneys,  and  Walter  H.  Bender,  of  coun- 
sel, and  oral  argument  by  ^Y.  H,  Bender, 

For  the  respondent  there  was  a  brief  by  Olicksman,  Oold 
S  Corrigan  and  A.  J.  PeUette,  and  oral  argument  by  W,  D, 
Corrigan. 

SiEBECKER,  J.  The  ruling  of  the  trial  court  presents  the 
question  whether  or  not  the  contributory  negligence  of  a  trav- 
eler upon  a  city  street  is  available  as  a  defense  in  an  action 
for  personal  injury  alleged  to  have  been  caused  to  such  trav- 
eler by  a  person  who  negligently  drives  an  automobile  in  ex- 
cess of  the  legal  speed  limit.  The  trial  court  held  that  if  a 
violation  of  sec.  1636 — 49,  Stats.,  prescribing  a  si)eed  limit 
of  fifteen  miles  per  hour  for  running  automobiles  on  city 
streets,  resulted  in  personal  injuries  to  a  traveler  on  such 
streets,  then  the  defense  of  contributory  negligence  of  such 
injured  traveler  is  not  available  in  an  action  for  recovery  of 
damages  for  such  injury.  The  court  based  the  ruling  upon 
the  authoritv  of  the  decisions  in  Pizzo  v.  Wiemann,  149  Wis. 
236, 134  K  W.  899,  and  Pinoza  v.  NoHhem  C.  Co.  152  Wis. 
473,  140  N.  W.  84,  wherein  it  was  held  that  "Where  the  vio- 
lation of  a  statute  designed  to  protect  persons  against  bodily 
injuries  is  made  a  criminal  offense,  such  a  violation  should 
be  classed  with  gross  negligence,  and  for  injuries  resulting 
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therefrom  the  guilty  person  should  be  held  liable  in  a  civil 
action,  regardless  of  contributory  negligence  on  the  part  of 
the  person  injured."  (Headnote.)  These  cases  dealt  with 
statutes  prohibiting  the  sale  of  firearms  and  the  employment 
of  minors  under  sixteen  years  of  age  in  certain  specified  em- 
ployments. The  doctrine  of  these  and  similar  cases  is  that 
the  violation  of  these  statutes  is  of  such  gravity  that  public 
policy  requires,  in  the  interest  of  protecting  life  and  limb, 
that  persons  violating  them  be  held  to  strict  accountability 
for  the  consequences  flowing  therefrom,  regardless  of  the 
fault  of  the  injured  person,  and  therefore  the  persons  violat- 
ing them  and  thereby  producing  personal  injuries  to  another 
were  to  be  treated  as  guilty  of  wilfully  injuring  another  as 
matter  of  law.  Does  this  principle  apply  in  cases  where  a 
statute  prohibits  something  innocent  in  itself,  but  made  un- 
lawful, and  violation  thereof  penalized  to  compel  a  higher 
standard  of  care  as  regards  person  and  property?  Of  this 
latter  class  are  regulations  penalizing  persons  for  violation 
of  laws  governing  the  duties  to  build  fire-escapes  to  build- 
ings; of  railroads  to  give  warning  of  approaching  trains  at 
public  crossings  in  densely  populated  districts;  forbidding 
the  running  of  trains  in  excess  of  a  limited  speed  over  streets 
in  incorporated  villages  and  cities ;  the  using  of  city  streets 
as  speedways  for  horses  and  vehicles ;  and  similar  laws.  The 
law  in  question  here  is  of  the  latter  class.  It  regulates  the 
use  of  the  streets  for  operating  motor  vehicles  in  incorporated 
villages  and  cities  and  forbids  operating  or  driving  such  ve- 
hicles in  the  streets  of  such  villages  and  cities  at  a  speed  ex- 
ceeding fifteen  miles  per  hour  and  prescribes  punishments  for 
violations  thereof.  The  law  regulates  the  conduct  of  persons 
who  are  exercising  the  common  right  of  using  public  high- 
ways as  travelers,  for  the  purpose  of  compelling  greater  care 
for  the  protection  and  safety  of  all  travelers.  The  operation 
of  motor  vehicles  on  streets  is  as  lawful  a  use  thereof  as  that 
of  any  other  traveler;  and  the  object  of  the  statute  is  to  re- 
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strict  this  use  to  such  ways  as  will  lessen  the  dangers  to  trav- 
elers from  high  speed  and  other  hazardous  practices.  Such 
regulations  are  not  intended  to  abrogate  the  duties  of  travel- 
ers recognized  by  the  common  law  for  their  mutual  safety 
and  leaves  them  subject  to  its  accepted  rules  of  ordinary 
care  and  the  duties  that  spring  from  their  relations  as  travel- 
ers on  a  public  highway.  In  the  light  of  this  relation  and 
the  duties  arising  therefrom,  it  may  well  be  that  a  person 
operating  a  motor  vehicle  at  a  speed  much  less  than  that  de- 
nounced by  the  statute,  on  a  street  crowded  with  men,  wo- 
men, and  children,  and  thereby  inflicting  some  personal  in- 
juries on  another,  would  be  guilty  of  wilfully  injuring  such 
person,  while  another  operating  such  a  vehicle  slightly  in  ex- 
cess of  the  statutory  speed  might  do  so  under  conditions  and 
circumstances  as  to  show  that  the  care  exercised,  in  the  light 
of  such  conditions  and  circumstances,  did  not  constitute  a 
wanton  and  reckless  disregard  of  the  rights  of  another  who 
suffered  an  injury  by  colliding  with  such  motor  vehicle. 
This  court  has  held  that  a  violation  of  the  commands  of  a 
statute  of  this  class  causing  personal  injury  to  another  is  not 
to  be  treated  as  a  wilful  injury  as  matter  of  law,  but  that  the 
fact  of  such  violation  is  negligence  per  se,  and  that  the  de- 
fense of  contributory  negligence  is  not  abrogated.  The  case 
of  Brown  v.  C.  <&  N.  W.  R.  Co.  109  Wis.  384,  85  K  W.  271, 
wherein  the  alleged  injury  was  claimed  to  be  caused  by  the 
railroad  company  running  its  trains  in  excess  of  the  speed 
fixed  by  law,  is  one  of  this  class  of  cases.  It  is  therein  stated 
that  "The  act  was  negligence  per  se,  .  .  .  but  not  necessarily 
actionable  negligence.  To  constitute  an  actionable  wrong, 
the  conduct  must  be  the  proximate  cause  of  an  injury,  with- 
out any  want  of  ordinary  care  on  the  part  of  the  injured  per- 
son contributing  thereto."  True,  the  punishment  imposed 
by  the  statute  here  involved  is  more  severe  than  by  those  reg- 
ulating railroad  operation  and  others  of  a  similar  nature,  but 
this  severity  of  punishment  for  a  violation  of  such  statutes 
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cannot  be  regarded  as  controlling  to  take  this  class  of  cases 
out  of  the  rules  which  impose  the  duties  of  ordinary  care  estab- 
lished by  the  common  law  of  negligence.  From  this  it  re- 
sults that  in  all  cases  where  it  is  shown  that  a  person  operat- 
ing a  motor  vehicle  in  excess  of  the  speed  fixed  by  law  causes 
another  traveler  personal  injuries,  the  question  presented  is 
whether,  under  all  the  facts  and  circumstances  sho^vn,  his  con- 
duct amounts  to  gross  negligence  and  thus  precludes  him 
from  asserting  the  defense  of  contributory  negligence ;  and  if 
such  operator  is  found  guilty  only  of  a  want  of  ordinary  care 
which  proximately  caused  the  collision  and  consequent  in- 
jury, then  he  is  entitled  to  assert  the  defense  of  contributory 
negligence. 

An  examination  of  the  record  of  the  case  shows  that  there 
is  a  conflict  in  the  evidence  upon  the  question  of  the  speed  at 
which  defendant  was  operating  the  car,  which  should  be  re- 
solved by  the  jury.  We  are  of  the  opinion  that  the  court 
properly  awarded  a  new  trial,  though  the  jury  found  that 
Herbert  Ludke  was  guilty  of  contributory  negligence.  It  is 
apparent  that  the  jury  were  probably  misled  by  the  court's 
action  in  withdrawing  from  their  consideration  the  question 
of  defendant's  violation  of  the  statutory  speed  limit.  This 
action  of  the  court  would  naturally  lead  the  jury  to  believe 
that  this  element  of  the  case  had  no  bearing  on  the  issue  pre- 
sented for  their  consideration  and  thus  deprive  plaintiff  of 
the  benefit  of  such  evidence  in  determining  whether  or  not 
the  boy  was  guilty  of  a  want  of  ordinary  care  proximately 
contributing  to  produce  the  injuries. 

By  the  Court* — The  order  appealed  from  is  affirmed. 
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FiTZPATBiCK,  Appellant,  vs.  Yache  and  wife,  Eespondents. 

March  2S— April  13,  1915. 

Vendor  and  purchaser  of  land:  Purchase-money  lien:  Evidence:  Bur- 

den  of  proof. 

1.  In  an  action  to  eatablish  and  foreclose  a  purchase-money  Hen 

on  land  held  by  defendant  under  an  apparently  clear  title,  the 
.    burden  Is  upon  the  plaintiff  to  show  that  the  land  is  subject  to 
such  lien. 

2.  Findings  of  fact  in  such  a  case  In  favor  of  the  defendant  are  held 

to  be  supported  by  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W,  Buenell,  Circuit  Judge.     Affirmed, 

Action  to  establish  and  foreclose  a  purchase-money  lien  on 
a  farm  of  fifty-three  acres.  The  plaintiff,  a  widower  eighty- 
one  years  of  age,  deeded  the  farm  (his  homestead)  to  the  de- 
fendant Louis  (his  son-in-law)  July  5,  1913,  by  warranty 
deed  which  expressed  a  consideration  of  $4,300,  and  by  the 
terms  of  which  a  life  estate  was  reserved  to  the  plaintiff. 
No  money  was  in  fact  paid  nor  was  any  note  or  mortgage 
given.  The  plaintiff  claims  that  the  arrangement  was  that 
Louis  should  pay  $500  on  the  purchase  price  in  the  fall  and 
then  that  a  mortgage  should  be  given  for  the  balance.  The 
defendants  claim  that  it  was  a  gift.  The  action  was  tried 
by  the  court  and  findings  made  to  the  effect  that  the  only  con- 
sideration for  the  deed  was  love  and  affection  and  the  agree- 
ment that  the  defendant  Louis  would  rent  the  premises  of  the 
plaintiff  and  that  the  plaintiff  should  live  and  have  a  home 
with  the  defendants ;  that  the  value  of  the  farm  at  the  time 
did  not  exceed  $70  an  acre  or  $3,710  in  the  aggregate ;  that 
the  defendants  moved  on  to  the  farm  in  1913  as  tenants  of 
the  plaintiff  and  plaintiff  lived  with  them  until  the  com- 
mencement of  this  action;  that  the  defendants  have  in  all 
things  fully  carried  out  their  agreement  vrith  the  plaintiff  and 
have  paid  the  taxes  and  insurance  on  the  buildings  since  the 
conveyance;  that  in  February  or  March,  1914,  trouble  arose 
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between  the  parties  as  to  the  amount  of  rent  defendants  were 
to  pay,  and  thereafter  this  action  was  begun.  In  a  written 
opinion  the  trial  judge,  after  reviewing  at  length  the  testi- 
mony, concludes,  in  view  of  the  fact  that  the  burden  of  proof 
was  on  the  plaintiff  to  prove  that  there  was  an  oral  agreement 
to  pay  in  the  future  the  sum  named  as  the  consideration  in 
the  deed,  that  the  plaintiff  had  failed  to  discharge  that  bur- 
den and  in  fact  that  the  circumstances  favored  the  defend- 
ants' version-  From  judgment  dismissing  the  complaint  the 
plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Thompson,  Thomp- 
son &  Jackson,  and  oral  argument  by  J.  (7.  Thompson, 

For  the  respondents  there  was  a  brief  by  Frank  B,  Keefe, 
attorney,  and  Charles  and  Henry  Barber,  of  counsel,  and  oral 
argument  by  Mr,  Keefe. 

W1NSI.0 w,  C.  J.     In  this  case  it  is  held : 

1.  The  burden  is  upon  the  plaintiff  to  show  that  land  held 
by  defendant  under  an  apparently  clear  title  is  subject  to  a 
purchase-money  lien  in  plaintiff's  favor. 

2.  The  findings  of  fact  of  the  trial  court  in  this  case  are 
well  supported  by  the  evidence. 

There  are  no  other  substantial  questions  in  the  case. 
By  the  Court. — Judgment  affirmed. 


Hedlin^  by  next  friend,  Appellant,  va  Waqneb,  Re- 
spondent. 

March  2S— April  IS,  1915. 

Justices"  courts:  Failure  to  give  security  for  costs:  Dismissal  of  ac- 
tion: Appeal:  Infants:  Appointment  of  next  friend:  Jurisdio- 
tional  defect:  Statutes:  Construction, 

1.  A  justice's  Judgment  dismissing  an  action  upon  failure  to  give 
security  for  costs  in  compliance  with  an  order  made  under  sec. 
8782,  Stats.,  Is  appealable;  and  upon  appeal  the  circuit  court  ac- 
quires jurisdiction  and  may  require  security  for  costs. 
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2.  Failure  to  have  a  "next  friend"  appointed  for  an  Infant  plaintiff 

under  sec.  3613,  Stats.,  and  to  institute  his  action  in  the  name 
of  such  friend  is  not  a  Jurisdictional  defect 

3.  Although  the  language  of  said  sec.  3613,  Stats.,  is  mandatory,  it 

must  he  read  in  connection  with  sec.  2829,  with  reference  to 
nonmateriality  of  matters  "which  shall  not  affect  the  substan- 
tial rights  of  the  adverse  party.' 


»f 


Appeal  from  an  order  of  the  circuit  court  for  Winnebago 
county:  Geo.  W.  Bubnell,  Circuit  Judge.     Reversed. 

Action  to  recover  compensation  for  injuries  caused  by  an 
assault  and  battery.  It  was  begun  in  justice's  court.  Upon 
the  return  day  an  affidavit  of  prejudice  was  filed  on  behalf 
of  the  defendant.  Thereupon  the  cause  was  duly  transferred 
to  the  next  nearest  justice.  There  was  then  an  adjournment 
by  consent  without  issue  having  been  joined.  Upon  the  ad- 
journed day  plaintiff  made  due  complaint  for  recovery  of 
damages  and  moved  the  court  for  leave  to  amend  so  as  to 
stand  in  the  name  of  the  claimant  by  his  next  friend,  he  being 
a  minor.  The  motion  was  granted  and  the  name  of  a  next 
friend  duly  entered.  Defendant,  under  protest  that  the 
change  aforesaid  was  improper,  answered,  counterclaiming 
for  damages  and  demanded  security  for  costs.  The  motion 
was,  granted.  Thereupon  L.  J.  Somers  offered  to  sign  the 
docket  as  surety.  The  court  refused  to  accept  Mr.  Somers  as 
surety  and  because  of  plaintiff's  refusing  otherwise  to  comply 
with  tlie  court's  order,  it  dismissed  the  action  with  costs. 
The  cause  was  duly  removed,  by  appeal,  to  the  circuit  court 
where  it  was  dismissed  because  the  cause  was  not  commenced 
by  a  next  friend  instead  of  by  the  minor  in  his  own  name. 

For  the  appellant  there  was  a  brief  by  Somers  &  Velte, 
and  oral  argument  by  L.  J.  Somers. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Henry  Fitzgihbon, 

Marshall,  J.  This  appeal  presents  two  questions  which 
may  be  briefly  stated  and  answered. 

Upon  failure  to  give  security  for  costs  in  compliance  with 
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an  order  in  justice's  court  to  do  so  under  sec.  3782,  Stats., 
may  the  justice  enter  a  judgment  of  dismissal  which  may  be 
appealed  from,  affording  the  circuit  court  jurisdiction  of  the 
action?  That  is  ruled  in  the  affirmative  by  Steinam  v. 
Schulte,  83  Wis.  567,  53  N.  W.  844;  Dorothy  v.  Richmond, 
107  Wis.  652,  83  N.  W.  768 ;  and  Simaneh  v.  Nemetz,  120 
Wis.  42,  97  N.  W.  508.  In  such  a  case  the  appellate  tri- 
bunal may  require  security  for  costs  to  be  given. 

Is  failure  to  have  a  "next  friend'^  appointed  for  an  infant 
plaintiff  under  sec.  3613  and  to  institute  his  action  in  the 
name  of  such  friend  a  jurisdictional  defect  ?  That  is  ruled 
in  the  negative  by  Hafem  v.  Davis,  10  Wis.  501 ;  Sabine  v. 
Fisher,  37  Wis.  376 ;  Hepp  v.  Huefner,  61  Wis.  148,  20  N. 
W.  923;  and  WeUer  v.  Ward,  94  Wis.  605,  69  N".  W.  349. 

True,  the  section  referred  to  is  in  mandatory  language,  but 
it  must  be  read  in  connection  with  sec.  2829  with  reference 
to  nonmateriality  of  matters  "which  shall  not  affect  the  sub- 
stantial rights  of  the  adverse  party."  One  of  the  earliest  of 
our  decisions  so  declared.  Hafem  v.  Davis,  supra.  The 
court  there  gave  the  deserved  significance  to  such  section, 
which  was  somewhat  lost  sight  of  for  a  time.  It  was  said,  in 
speaking  of  the  matter:  "All  objections  not  going  to  the  mer- 
its of  the  action  or  defense  seem  to  be  swept  out  of  existence." 

The  result  is  that  the  trial  court  decided  right  on  the  first 
question,  but  wrong  on  the  second. 

By  the  Court. — Order  reversed,  and  cause  remanded  for 
further  proceedings  according  to  law. 
Vol.  160  —  29 
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EossEiv^  Appellant,  vs.  Potbatz,  Bespondent. 

March  23— April  IS,  1915. 

Landlord  and  tenant:  Covenant  l)jf  leasee  to  destroy  noxious  weeds: 

Construction. 

A  covenant  by  the  lessee  of  a  farm  "to  destroy  all  noxious  weeds" 
on  the  premises  each  year  did  not  require  him  to  exterminate 
absolutely  all  noxious  weeds,  but  made  It  his  duty  to  adopt  all 
reasonable  means  and  to  do  all  things  reasonably  adapted  to 
destroy  such  weeds,  consistent  with  good  husbandry;  and  In  de- 
termining what  was  reasonable  for  such  purpose  the  methods 
usually  employed  by  farmers  generally  In  that  vicinity  might 
be  considered. 

Appeal  from  a  judgment  of  the  county  court  of  Winne- 
bago county :  Fred  Beglixgek,  Judge.     Affirmed. 

This  is  an  action  to  recover  damages  for  the  breach  of  a 
covenant  in  a  lease. 

The  plaintiff,  the  owner  and  lessor  of  a  farm  situated  in 
Winnebago  county,  leased  it  to  the  defendant  under  a  written 
lease.  The  tenancy  commenced  April  1,  1904,  and  was  ex- 
tended from  time  to  time  and  terminated  April  1, 1913.  The 
farm  consists  of  about  180  acres,  and  it  appears  that  when 
the  tenancy  terminated  there  were  about  forty  acres  having 
quack  grass  and  Canada  thistles  thereon.  The  covenants 
upon  which  the  plaintiff  relies  are : 

"All  seeds  to  be  sown  to  be  clear  from  foul  seeds.  Second 
parties  to  destroy  all  noxious  weeds  on  leased  premises  each 
year  during  lease,  also  to  destroy  same  on  highways,  lanes, 
and  alleys  adjoining  said  premises.  Second  parties  agree  to 
plow  all  the  land  they  found  plowed  at  time  of  entering  upon 
said  premises.  Second  parties  to  repair  all  fences,  first  par- 
ties to  furnish  all  materials  for  fences."  (The  above  terms 
were  written  in  pen  and  ink;  the  remainder  was  a  printed 
blank  form.) 

There  was  evidence  tending  to  show  that  defendant  had 
employed  the  means  customarily  used  in  that  vicinity  to  de- 
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stroy  noxious  weeds.     Evidence  also  tends  to  show  that  there 
was  an  increase  in  the  amount  of  the  weeds. 
The  court  charged  the  jury  as  follows: 

'^  •  •  It  was  the  duty  of  defendant  to  adopt  all  reasonable 
means  and  to  do  all  things  reasonably  adapted  to  destroy  such 
weeds  and  which  were  consistent  with  good  husbandry.  In 
determining  what  was  reasonable  for  such  purpose  you  have 
the  right  to  consider  the  methods  usually  and  customarily  em- 
ployed by  farmers  generally  in  that  vicinity.  •  .  ." 

The  jury  brought  in  a  general  verdict  for  the  defendant, 
and  the  court  thereupon  awarded  judgment  for  the  defendant 
dismissing  the  plaintiff's  complaint  and  for  costs.  Prom 
such  judgment  this  appeal  is  taken. 

William  N.  Powers,  for  the  appellant 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Earl  P.  Finch. 

SiEBECKEB,  J.  The  plaintiff  contends  that  the  court  erred 
in  rejecting  evidence  he  offered  to  show  the  difference  in- 
value  of  the  leased  premises  with  and  without  noxious  weeds 
thereon  and  in  rejecting  evidence  to  show  that  the  rent  re- 
served as  cash  did  not  express  the  entire  consideration  of  the 
contract  and  that  destruction  of  noxious  weeds  on  the  prem- 
ises was  a  material  consideration  for  the  lease.  The  court 
also  received  evidence  over  the  plaintiff's  objection  to  the 
effect  that  defendant  employed  the  usual  methods  customarily 
employed  by  farmers  in  his  vicinity  to  destroy  noxious  weeds. 
The  plaintiff  complains  also  that  the  court  erroneously  in- 
structed the  jury  as  set  out  in  the  foregoing  statement.  It  is 
manifest  that  the  errors  insisted  on  here  all  pertain  to  the 
question  whether  or  not  defendant  breached  the  covenant 
whereby  he  agreed  "to  destroy  all  noxious  weeds"  on  the 
premises  as  contemplated  by  the  parties  under  their  agree- 
ment The  plaintiff  contends  that  this  covenant  required 
of  the  defendant  to  absolutely  exterminate  all  noxious  weeds 
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and  to  surrender  the  premises  entirely  freed  thereof.  It  is 
without  dispute  that  the  premises,  when  surrendered  hy  de- 
fendant, were  not  free  from  such  weeds.  The  court  inter- 
preted the  lease  to  mean  that  defendant  did  not  undertake  to 
exterminate  all  noxious  weeds  on  the  premises,  but  that  he 
obligated  himself  ^'to  adopt  all  reasonable  means  and  to  do 
all  things  reasonably  adapted  to  destroy  such  weeds  and 
which  were  consistent  with  good  husbandry."  We  are  satis- 
fied that  the  court  properly  construed  the  covenant  concern- 
ing defendant's  obligation  to  destroy  noxious  weeds  on  the 
premises  and  committed  no  error  in  its  rulings  on  evidence 
and  in  instructing  the  jury.  It  is  clear  from  the  surround- 
ing facts  and  circumstances  of  the  subject  covered  by  this 
covenant  of  the  lease  that  the  parties  did  not  intend  defend- 
ant should  be  required  to  absolutely  exterminate  all  noxious 
weeds  on  the  premises  and  that  they  contemplated  that  de- 
fendant should  employ  such  means  and  methods  as  good  hus- 
bandry in  this  vicinity  required.  The  jury's  general  verdict 
in  defendant's  favor  is  sustained  by  the  evidence  and  the 
court  properly  awarded  judgment  in  his  favor. 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 


Meant,  Appellant,  vs.  Staehle,  Respondent, 

March  23—^ApHl  IS,  1915. 

Bealth  officer:  Possession  of  office:  Restraining  interference:  Tem- 
porary injunction:  Election:  Tie  vote:  Drawing  Jots. 

1.  In  an  action  to  restrain  interference  with  plaintiff's  alleged  pos- 
session of  the  office  of  health  officer  and  his  discharge  of  the  du- 
ties thereof,  a  temporary  injunction  was  properly  denied  where 
it  appeared  that  plaintiff  was  not  health  officer  either  de  jure  or 
de  facto,  that  no  official  room  was  provided  by  the  city,  and 
that,  in  so  far  as  actual  possession  of  the  official  books,  records, 
papers,  and  equipment  served  to  indicate  possession  of  the  of- 
fice, such  possession  was  in  defendant  rather  than  in  plaintiff* 
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2.  Assuming  in  this  case  that  the  hoard  of  health  of  the  city  of 
Manitowoc  as  constituted  under  a  municipal  ordinance  had 
power  to  elect  a  health  officer  (a  point  not  decided),  where  the 
vote  had  resulted  in  a  tie  the  drawing  of  lots  to  determine  the 
election  conferred  no  right  to  the  office  upon  the  person  whose 
name  was  drawn,  there  being  no  statute  or  rule  authorizing 
such  procedure. 

Appeal  from  an  order  of  the  circuit  court  for  Manitowoc 
county:  Michael  Kibwan,  Circuit  Judge.     Affirmed. 

The  appellant  claims  to  be  health  officer  of  the  city  of 
Manitowoc,  and  sues  to  restrain  the  defendant  from  inter- 
fering with  the  appellant's  alleged  possession  of  the  office  of 
health  officer  and  the  discharge  of  the  duties  of  health  officer 
by  appellant.  The  court  below  denied  the  application  of 
appellant  for  a  temporary  injunction  restraining  the  defend- 
ant and  others  from  interfering  with  appellant's  alleged  pos- 
session of  the  office  of  health  officer  and  the  discharge  of  the 
duties  of  such  office.  The  motion  for  injunction  was  heard 
on  the  pleadings  and  affidavits.  From  an  order  denying  the 
injunction  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Kelley  &  Ledvina, 
and  oral  argument  by  E.  L.  Kelley. 

For  the  respondent  there  was  a  brief  by  Nash  &  Nash,  and 
oral  argument  hj  A.  L.  Nash. 

Kerwin,  J.  No  formal  findings  of  fact  were  made  in  the 
case,  but  the  learned  trial  court  rendered  a  carefully  pre- 
pared decision  in  writing,  which  is  in  the  record,  setting 
forth  the  material  established  facts  and  the  conclusions  ar- 
rived at. 

The  charter  of  the  city  of  Manitowoc  empowers  the  board 
of  aldermen  to  take  such  measures  for  the  public  health  as  it 
may  deem  proper,  and  also  authorizes  such  board  "to  estab- 
lish and  regulate  boards  of  health."  On  the  13th  day  of 
May,  1895,  the  city  passed  an  ordinance  which  provides  that 
there  shall  be  appointed  annually,  as  one  of  the  standing  com- 
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mittees  of  the  council,  three  of  its  members  to  be  known  as 
a  sanitary  committee,  and  who,  together  with  the  city  physi- 
cian appointed  by  the  council,  shall  constitute  a  board  of 
health  of  the  city  and  shall  have  and  exercise  all  powers  con- 
ferred by  law,  etc. ;  that  the  chairman  of  said  committee  shall 
be  ex  officio  president  of  said  board ;  that  said  board  shall  be 
organized  by  electing  a  secretary,  who  shall  be  one  of  their 
own  number,  and  the  board  shall  also  elect  a  health  officer 
who  shall  be  a  practicing  physician  in  good  standing,  resident 
of  said  city,  and  shall  fix  his  salary,  and  he  shall  have  the 
power  conferred  by  law,  etc. ;  that  at  all  times  since  the  en- 
actment of  said  ordinance  the  board  of  health  has  been  con- 
stituted annually  in  accordance  with  the  provisions  of  said 
ordinance,  and  pursuant  thereto  the  health  officer  has  been 
chosen  annually  by  the  board  up  to  the  time  of  the  election 
in  controversy. 

Under  said  ordinance  defendant  was  elected  or  chosen 
health  officer  by  said  board  on  April  15,  1913,  for  the  ensu- 
ing year,  and  qualified  and  since  has  discharged  the  duties  of 
the  office  up  to  the  time  of  this  disputed  election,  and  still 
continues  to  do  so,  at  least  in  part,  and  claims  to  be  such 
health  officer  holding  over  after  the  expiration  of  his  term  on 
the  ground  that  his  successor  has  not  been  chosen.  Defend- 
ant has  been  paid  by  the  city  the  salary  of  the  office  for  May, 
1914,  and  plaintiff's  demand  for  payment  of  salary  has  not 
been  complied  with  by  the  city. 

The  city  charter  provides  for  certain  designated  city  offi- 
cers and  also  for  "such  other  officers  as  the  board  of  aldermen 
may  deem  necessary  to  appoint."  The  charter  specifies 
which  officers  shall  be  elected  by  the  people  and  which  ap- 
pointed by  the  mayor  and  confirmed  by  the  council,  and  pro- 
vides that  all  other  officers  shall  be  appointed  by  the  council. 
The  city  physician  is  one  of  the  officers  designated  by  the 
charter  as  appointed  by  the  counciL  The  charter  further 
provides  that  certain  officers  named  shall  hold  their  offices 
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for  two  years  and  until  their  successors  are  elected  and  quali- 
fied, and  that  ^^all  other  officers,  either  elected  or  appointed, 
shall  hold  their  respective  offices  for  one  year  and  until  their 
successors  are  elected  and  qualified.  .  .  ." 

The  office  of  health  officer  is  not  mentioned,  in  the  city 
charter  and  is  only  referred  to,  if  at  all,  under  the  head  of 
such  "other  officers"  as  the  council  "may  deem  necessary  to 
appoint.''  The  health  officer  has  never  heen  elected  or  ap- 
pointed by  the  council  since  the  passage  of  the  ordinance  of 
May  13,  1895,  since  which  time  the  health  officer  has  been 
chosen  by  the  board  of  health  in  accordance  with  the  ordi- 
nance. 

The  board  of  health  met  April  22,  1914,  organized  by  the 
election  of  a  president  and  secretary,  and  proceeded  to  vote 
by  ballot  for  a  health  officer  for  the  ensuing  year.  On  the 
first  ballot  plaintiff  received  one  vote,  the  defendant  one,  and 
Dr.  Westgate  two.  The  minutes  show  that  thereafter  other 
ballots  were  taken,  resulting  in  a  tie  vote,  Dr.  Westgate  re- 
ceiving two  votes  and  the  plaintiff  two.  Whereupon  it  was 
suggested  to  determine  the  election  by  drawing  lots,  which 
resulted  in  the  plaintiff  being  declared  elected.  Thereupon 
plaintiff  appeared  before  the  board  and  was  informed  by  its 
members,  or  some  of  them,  that  he  had  been  elected  health 
officer  and  received  some  instructions  from  members  of  the 
board  relating  to  services  which  they  wished  him  to  perform 
as  such  health  officer.  On  the  next  day  he  took  and  filed  his 
official  oath  and  entered  upon  the  discharge  of  the  duties  of 
the  office  in  the  belief  or  under  the  assumption  that  he  had 
been  elected,  and  demanded  the  books  and  records  of  the  of- 
fice from  the  defendant,  and  the  same,  or  some  of  them,  were 
delivered  to  him  by  defendant  within  a  day  or  two  in  the  be- 
lief on  defendant's  part  that  plaintiff  had  been  elected  to  suc- 
ceed him  in  the  office.  Some  of  the  apparatus,  however,  be- 
longing to  the  office  was  not  delivered  by  defendant  to  plaintr 
iff  and  has  been  retained  by  defendant. 
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On  April  24,  1914,  plaintiff  caused  to  be  published  a  no- 
tice stating  that  he  had  assumed  the  office  of  health  officer. 
On  April  28,  1914,  the  board  of  health  met  and  the  minutes 
of  the  previous  meeting  were  amended  by  striking  out  the 
words,  "It  was  finally  decided  to  determine  the  election  by 
drawing  lots,  which  resulted  in  Dr,  Meany  being  chosen/^ 
and  inserting  in  lieu  thereof  the  following: 

"It  was  suggested  that  the  board  draw  lots  to  settle  the  tie 
votes  for  Dr.  F.  E.  Westgate  and  Dr.  /.  E.  Meany  for 
health  officer.  Without  any  motion  or  formal  action  a  bal- 
lot bearing  the  name  of  Dr.  J.  E.  Meany  and  a  ballot  bearing 
the  name  of  Dr.  F.  E.  Westgate  were  both  put  into  a  hat  and 
a  ballot  bearing  the  name  of  Dr,  Meany  was  dra\vn  there- 
from. The  chairman  'suggested  that  formal  action  be  taken 
to  elect  Dr.  Meany,  and  no  action  was  taken  other  than  the 
statement  of  the  chairman  to  the  effect  that  'I  suppose  Dr, 
Meany  is  elected ;'  to  which  there  was  no  reply  made  by  any 
member." 

All  the  members  of  the  board  voted  in  favor  of  the  forgo- 
ing amendment  and  it  was  adopted,  and  the  court  below 
found  that  it  was  presumably  a  correct  statement  of  the  fact 
recited.  At  the  same  meeting  a  vote  that  the  secretary  cast 
the  "unanimous  ballot"  for  plaintiff  for  health  officer  was 
declared  lost.  On  April  29,  1914,  defendant  as  health  offi- 
cer caused  to  be  published  a  notice  over  his  signature  direct- 
ing property  owners  to  remove  garbage  from  their  premises. 

The  learned  trial  court  in  its  decision  found  the  foregoing 
facts  undisputed.  Some  other  facts  are  also  set  forth  in  the 
opinion  which  we  do  not  deem  necessary  to  recite  here. 

It  is  obvious  from  what  has  been  said  that  the  question  is 
presented  whether  the  plaintiff  is  de  facto  health  officer  in  pos^ 
session  of  the  office  and  in  the  discharge  of  his  duties  and 
therefore  entitled  to  a  temporary  injunction  restraining  the 
defendant  from  interfering  witii  his  possession  of  tiie  office 
and  the  performance  of  its  duties  pending  the  action. 

The  learned  trial  court  held  against  the  plaintiff's  conten- 
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tion  and  further  held  that  the  defendant  had  in  his  posses- 
sion "most,  if  not  all,  of  the  records,  papers,  and  equipment 
of  the  office,  having  caused  to  be  taken  away  from  plaintiffs 
office,  in  his  absence  therefrom,  some  or  all  of  those  records 
and  papers  which  defendant  had  previously  delivered  to 
plaintiff."     This  finding  is  supported  by  the  record. 

It  further  appears  from  the  established  facts  and  the  de- 
cision of  the  trial  court  that  the  city  does  not  provide  any 
room  to  be  occupied  as  the  office  of  the  health  officer,  and  that 
each  of  the  parties  to  this  controversy  used  for  that  purpose 
his  private  office  in  which  he  conducted  his  practice  as  a  phy- 
sician. It  further  appears  from  the  record  that  in  so  far  as 
the  word  "office"  means  the  place  where  certain  business  of 
the  health  officer  is  transacted,  it  cannot  be  said  that  either 
claimant  is  in  actual  possession  of  the  office  to  the  exclusion 
of  the  other.  The  court  below  found  upon  sufficient  show- 
ing that  "in  so  far  as  actual  possession  of  the  official  books, 
records,  papers,  and  equipment  sen^e  to  indicate  possession 
of  the  office,  in  the  legal  sense,  such  indicia  tend  to  show  that 
such  possession  was  in  defendant  rather  than  in  plaintiff 
when  the  action  was  begun  and  also  at  the  time  of  the  hear- 
ing." 

The  court  below  also  found  that  upon  the  established  facts 
and  the  law  governing  these  facts  the  plaintiff  was  not  en- 
titled to  an  injunction,  and  we  think  it  clear  from  the  record 
that  the  court  was  right  in  so  finding.  Ekem  v.  McOovem, 
154  Wis.  157,  220,  142  N.  W.  595;  Ward  v.  Sweeney,  106 
Wis.  44,  82  K  W.  169. 

It  is  argued  by  counsel  for  respondent  that  the  board  of 
health  had  no  power  to  choose  the  health  officer;  that  that 
function  is  conferred  upon  the  common  council  by  sec.  1411, 
Stats.  A  very  interesting  argument  is  made  upon  this  prop- 
osition. We  need  not  and  do  not  decide  it.  The  court  be- 
low held  that  the  board  had  no  power  to  appoint  a  health  of- 
ficer, because  sec.  1411,  Stats.,  only  leaves  power  to  provide 
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for  election  of  health  officers  in  cities  whose  charters  make 
provision  for  the  election  of  boards  of  health  and  a  health 
officer,  and  that  the  city  charter  of  Manitowoc  provides  only 
for  a  board  of  health,  not  for  a  board  of  health  and  a  health 
officer. 

The  court  below,  while  holding  that  it  was  not  necessary 
to  consider  the  merits  of  the  case,  held  that,  the  facts  being 
all  before  the  court,  it  could  under  the  decisions. of  this  court 
proceed  to  determine  the  ultimate  question  as  to  who  was  en- 
titled to  the  office,  St,  Hyacirdh  Cong.  t?.  Borucki,  141  Wis. 
205,  124  N.  W.  284;  Ehem  v.  McOovem,  supra.  Assum- 
ing, without  deciding,  that  the  board  of  health  under  the 
ordinance  had  power  to  elect  a  health  officer,  it  is  clear  that 
the  plaintiff  was  not  elected.  The  attempted  determination 
by  lot  as  to  who  was  elected  conferred  no  right  to  the  office 
upon  the  plaintiff.  The  board  never  determined  to  elect  or 
appoint  a  health  officer  by  ballot.  If  it  had  the  power  to 
change  its  former  rule  to  elect  or  appoint  by  ballot  and  elect 
by  lot  (a  point  we  do  not  decide),  the  record  heretofore  cited 
shows  that  it  failed  to  do  so.  The  plaintiff  received  neither 
a  majority  nor  plurality  of  the  votes,  hence  was  not  elected 
or  appointed  even  if  the  boaixi  had  power  to  elect  or  appoint 
State  ex  rel.  Bwrdich  v.  Tyrrell,  158  Wis.  426,  149  K  W. 
280;  1  Dillon,  Mun.  Corp.  (4th  ed.)  §  278;  Lawrence  v.  In- 
gersoll,  88  Tenn.  52,  12  S.  W.  422;  Comm.  v.  Allen,  128 
Mass.  308 ;  Lanntz  v.  People,  113  lU.  137.  It  is  not  in- 
tended by  this  decision  to  foreclose  trial  of  title  to  the  office, 
but  on  the  record  before  us  the  plaintiff  has  shoAvn  no  title. 

On  any  liieory  of  this  case,  upon  the  undisputed  facts  in 
the  record  it  is  clear  that  the  plaintiff  was  neither  a  de  facto 
nor  a  de  jure  health  officer. 

By  the  Court. — The  order  appealed  from  is  affirmed. 


13]  JANUAEY  TERM,  1915.  459 

Brown  v.  Eastern  Wis.  R.  ft  L.  Co.  160  Wis.  459. 

BttOWN,  by  guardian  ad  litem.  Respondeat,  vs.  Eastern  Wis- 
consin Railway  &  LiGHt  Company,  Appellant. 

March  ZS—ApHl  IS,  1915. 

Negligence:  Injury  to  child:  Broken  live  wire:  Improper  inBtallatUm: 
Special  verdict:  Proximate  cause:  Adequacy  of  finding:  Excess* 
ive  damxiges.' 

1.  In  an  action  for  injuries  to  a  boy  caused  by  coming  in  contact 

with  a  broken  live  wire,  one  end  of  which  lay  flat  on  the  ground 
after  a  storm,  the  evidence  is  held  to  sustain  findings  by  the 
Jury  that  the  wire  was  so  installed  that  it  came  in  contact  with 
a  limb  of  a  tree,  that  such  infitallation  was  negligent  and  caused 
the  breaking  of  the  wire,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury. 

2.  Where,  in  answer  to  separate  questions  in  a  special  verdict,  the 

Jury  found  two  negligent  acts  or  omissions  of  the  defendant, 
both  of  which  were  actionable,  a  further  finding  that  the  neg- 
ligence "thus  found"  was  the  proximate  cause  of  plaintiff's  in- 
Jury  was  a  sufficient  finding  of  proximate  cause.  PecTc  v,  Bara- 
hoo,  141  Wis.  48,  and  Kruck  v.  Wilbur  L.  Oo.  148  Wis.  76,  dis- 
tinguished. 
Z.  Where,  through  defendant's  negligence,  the  right  hand  of  a  boy 
eight  years  old  was  so  severely  burned  that  he  lost  a  part  of  it 
and  the  rest  was  disfigured  and  its  use  impaired,  an  award  of 
1 2,250  was  not  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Xac  county :  Chester  A.  Fo wlee,  Circuit  Judge.     Affirmed. 

Action  to  recover  dsjnages  for  a  personal  injury  sustained 
l)y  plaintiff  coming  in  contact  with  a  broken  live  wire  belong- 
ing to  the  defendant.  During  the  night  of  July  13  and  14, 
1912,  there  was  quite  a  heavy  storm  accompanied  by  light- 
ning in  the  city  of  Fond  du  Lac,  and  in  the  morning  of  July 
14th  a  wire  belonging  to  the  defendant  was  broken  on  Hick- 
ory street  in  such  a  manner  that  one  end  lay  flat  on  the 
ground.  Plaintiff,  a  boy  eight  years  old,  while  going  to  a 
neighbor's  house  to  play  between  8  and  9  in  the  morning  of 
July  14th,  saw  the  wire  lying  on  the  ground,  did  not  notice 
that  it  was  attached  to  anything,  picked  it  up,  and  was  se- 
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yerely  burned  so  th^t  it  became  necessary  to  amputate  the 
little  finger  and  the  one  next  to  it  of  his  right  hand.  It  is 
claimed  by  plaintiff  that  defendant  was  negligent  in  permit- 
ting the  wire  to  come  in  contact  with  the  limbs  of  a  tree 
whereby  it  was  broken  and  in  failing  to  seasonably  inspect 
its  line  the  next  morning.  The  defendant  claims  the  wire 
did  not  touch  the  limbs  of  a  tree,  but  on  the  contrary  was 
broken  by  a  bolt  of  lightning  and  that  it  did  not  fail  in  its 
duty  of  inspection. 

The  jury  found  (1)  that  the  wire  on  which  the  plaintiff 
was  injured  became  broken  by  a  limb  of  a  tree  coming  in  con- 
tact therewith  during  the  storm  that  occurred  the  night  pre- 
vious to  the  injury;  (2)  that  defendant  did  not  use  ordinary 
care  in  leaving  the  wire  so  that  it  came  in  contact  with  a 
limb;  (3)  that  the  defendant  did  not  use  ordinary  care  in 
inspecting  its  line  after  the  storm ;  (4)  that  the  want  of  or- 
dinary care  found  in  questions  2  and  3  was  the  proximate 
cause  of  the  injury;  (5)  that  there  was  no  contributory  neg- 
ligence by  plaintiff;  (6)  that  the  parents  of  plaintiff  were 
not  negligent;  and  (7)  damages  in  the  sum  of  $2,250. 
Judgment  upon  the  verdict  was  entered  in  favor  of  plaintiff, 
and  the  defendant  appealed. 

T.  L,  Doyle,  attorney,  and  J.  O.  Hardgrove,  of  counsel, 
for  the  appellant. 

For  the  respondent  there  was  a  brief  by  OUchsman,  Gold 
.  &  Gorrigan  and  Henry  MaJioney,  and  oral  argument  by 
W,  D.  Corrigan. 

ViNJE,  J.  The  jury  found  that  the  wire  was  so  installed 
as  to  pass  among  and  touch  the  branches  of  a  tree ;  that  such 
installation  was  negligent,  and  that  it  caused  its  breaking. 
They  further  found  that  the  defendant  was  negligent  in  fail- 
ing seasonably  to  inspect  its  line  the  next  morning.  On  be- 
half of  the  defendant  it  is  claimed  that  the  evidence  does  not 
sustain  a  finding  that  the  wire  ran  through  or  touched  the 
branches  of  a  tree;  that  lightning  caused  it  to  break;  and  that 
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the  defendant  seasonably  inspected  its  line  the  next  morning 
after  the  storm. 

We  have  carefully  examined  all  the  evidence  in  the  case 
and  from  such  examination  conclude  that  not  only  does  it 
sustain  a  finding  that  the  wire  touched  the  branches  of  a  tree, 
but  also  preponderates  in  favor  of  such  finding.  The  claim 
that  lightning  caused  the  break  in  the  Avire  rests  upon  vague 
and  unsatisfactory  evidence,  and  is  considerably  rebutted  by 
the  fact  that  several  lightning  arresters  nearest  the  break 
were  apparently  unaffected.  The  fact  that  if  a  wet  wire 
charged  with  a  heavy  current  comes  in  contact  with  a  wet 
tree  it  is  likely  to  bum  off  the  insulation  and  cause  the  wire 
to  fuse  and  break  is  now  almost  a  matter  of  nonexpert  knowl- 
edge. Upon  the  evidence  which  supported  such  conclusion 
the  jury  could  well  find  that  the  contact  between  the  wire  and 
the  limb  of  a  tree  was  the  proximate  cause  of  the  injury. 

The  finding  of  negligent  installation  being  sustained  it  be- 
comes unnecessary  to  consider  whether  the  finding  of  negli- 
gence as  to  inspection  is  justified  by  the  evidence. 

Question  2  read :  **Did  the  defendant  use  ordinary  care  in 
leaving  said  wire  so  that  it  came  in  contact  with  a  limb  ?'' 
Question  3  read :  "Did  the  defendant  use  ordinary  care  in  re- 
spect to  inspecting  its  lines  during  and  after  the  storm  that  oc- 
curred during  the  night  preceding  the  injury?"  and  ques- 
tion 4  read:  "If  to  the  second  and  third  questions,  or  either 
of  them,  you  answer  'No,'  then  answer  this  question:  .  .  . 
'Was  the  want  of  ordinary  care  thus  found  the  proximate 
cause  of  the  injury  V  " 

It  is  claimed  by  defendant  that  the  affirmative  answer  to 
this  question  returned  by  the  jury  does  not  adequately  find 
proximate  cause  because  some  of  the  jury  may  have  thought 
the  want  of  ordinary  care  found  in  the  second  question  was 
the  proximate  cause,  and  the  others  that  the  want  of  ordinary 
care  foimd  in  the  third  question  was  the  proximate  cause,  and 
so  all  answered  it  "Yes/.'  though  their  minds  did  not  meet  as 
to  either  cause.     We  think  the  question  can  bear  no  such  con- 
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struction  and  was  not  so  understood  by  the  jury.  When  they 
were  asked  if  the  want  of  ordinary  care  thus  found  was  the 
proximate  cause,  referring  to  two  specific  questions,  the  jury 
must  have  understood  that  they  could  not  answer  the  question 
in  the  affirmative  unless  they  were  satisfied  that  the  want  of 
ordinary  care  found  in  each  question  was  the  proximate 
cause  of  plaintiffs  injury.  The  cases  of  Peck  v.  Baraboo, 
141  Wis.  48,  122  N.  W.  740,  and  Kruck  v.  Wilbur  L.  Co. 
148  Wis.  76,  133  N.  W.  1117,  are  relied  upon.  In  both  of 
those  cases  the  jury  found  actionable  negligence  and  nonae- 
tionable  negligence  to  be  the  proximate  cause  of  the  injury, 
and  it  was  held  the  verdict  would  not  support  a  judgment 
for  plaintiff.  We  have  no  such  case  here.  In  this  case 
both  acts  of  negligence  found  are  actionable, 
i  It  is  claimed  the  damages  are  excessive.  Plaintiff  lost 
the  little  finger  of  his  right  hand  at  the  knuckle  joint  and 
the  finger  next  close  to  the  knuckle.  A  portion  of  the  palm 
back  of  the  little  finger  was  removed ;  the  middle  finger  was 
so  severely  burned  as  to  leave  heavy  scar  tissue,  making  it 
impossible  ioi  him  to  fully  extend  it,  and  through  the  pabn 
there  is  a  burned  ridge  covered  with  scar  tissue.  The  ruling 
and  reasons  given  therefor  in  Willette  v.  Rhinelander  P.  Co, 
145  Wis.  537,  130  N.  W.  853,  negative  the  justness  of  such 
daim. 

By  the  Court. — Judgment  affirmed. 


WuNNiOKB,  Appellant,  vb.  Dedeeich,  Respondent 

March  24—ApHl  IS,  1915. 

Boundaries  of  land:  Ancient  fences. 

Ancient  fences,  built  on  what  were  supposed  to  be  the  boundary 
lines  of  the  tract  of  land  in  dispute  and  maintained  for  at  least 
thirty  and  probably  fifty  years,  are  held  in  this  case  to  fix  the 
correct  boundaries,  as  against  modern  surveys  conflicting  there- 
with and  with  each  other. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Rich- 
land county:  Geobge  Clementson,  Circuit  Judge.  Be- 
versed. 

Ejectment.  The  parties  to  this  action  are  the  owners  of 
adjoining  farms,  and  the  plat  given  on  p.  464  (adapted  from 
Exhibit  B)  shows  the  location  of  their  respective  lands. 

On  this  appeal  the  controversy  is  confined  to  the  triangu- 
lar five-acre  tract  in  the  southeast  quarter  of  the  southeast 
quarter  of  the  section,  no  appeal  having  been  taken  from  the 
finding  of  the  circuit  court  establishing  the  true  boundary 
line  between  the  northwest  quarter  of  the  southeast  quarter 
and  the  southwest  quarter  of  the  southeast  quarter.  Some 
time  previous  to  the  commencement  of  this  action  a  survey 
of  the  lines  of  this  section  was  made  by  Marshall  Appleby, 
the  county  surveyor,  in  pursuance  of  an  order  of  the  county 
court  Being  dissatisfied  with  the  Appleby  survey,  plaintiff 
caused  a  sunxy  to  be  made  by  one  Shranke,  and  he  estab- 
lished the  line  between  the  Appleby  line  and  the  location  of 
the  old  fence,  as  shown  on  the  plat,  which  had  been  located 
there  for  over  thirty  years.  Before  the  trial  of  the  action 
Shranke  died  and  plaintiff  had  the  lines  again  surveyed  by 
E.  J.  Lunenschloss,  who  prepared  the  said  plat.  Exhibit  B, 
showing  the  respective  surveys  and  line  fences.  Plaintiff 
brought  this  action  to  recover  possession  of  land  alleged  to  be 
unlawfully  withheld  from  him  by  defendant,  and  in  his  com- 
plaint he  describes  the  triangular  tract  in  question  as  fol- 
lows: Commencing  at  the  northwest  comer  of  the  southeast 
quarter  of  the  southeast  quarter  of  section  25,  township 
number  10  north,  range  number  2  east,  thence  east  along  the 
forty  line  sixty-four  rods  to  the  center  of  the  highway  which 
traverses  said  forty  acres  in  a  southwesterly  direction  from 
the  north  line  thereof,  thence  along  the  center  of  said  high- 
way in  a  southwesterly  direction  twenty-five  rods,  thence  in 
a  direct  line  to  a  point  on  the  forty-acre  line  two  rods  south 
of  the  place  of  beginning,  and  thence  north  to  the  place  of 
beginning. 
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The  court  found  the  true  boundary  line  on  the  north  to  be 
the  old  fence,  represented  on  Exhibit  B  by  the  black  dotted 
line  drawn  across  the  forty,  and  that  the  west  boundary  is  a 
line  two  rods  long,  extending  south  from  the  old  fence  line, 
and  that  the  south  boundary  is  a  line  drawn  from  the  south 
end  of  the  said  two  rods,  running  southeasterly  to  a  point 
upon  the  east  line  of  the  tract,  marked  on  Exhibit  B 
"Shranke  Corner,"  and  the  east  boundary  a  diagonal  line 
running  from  Shranke's  comer  northeasterly  along  the  east 
line  of  the  five-acre  tract  to  the  old  fence. 

From  judgment  entered  dismissing  plaintiff's  complaint 
this  appeal  is  taken. 

For  the  appellant  there  were  briefs  by  BumJiam  <&  Black, 
and  oral  argument  by  0.  D.  Black. 

For  the  respondent  there  was  a  brief  by  Bancroft  <&  Johns, 
and  oral  argument  by  L.  H.  Bancroft. 

Babnes,  J.  The  southeast  quarter  of  the  'section  in  which 
is  located  the  strip  of  land  involved  in  this  controversy  was 
settled  more  than  fifty  years  ago,  arid  fences  were  built  pre- 
sumably on  what  were  supposed  to  be  the  boundary  lines  be- 
tween the  government  subdivisions.  As  early  as  1855,  ac- 
cording to  the  abstract  offered  and  received  in  evidence,  the 
five-acre  tract,  the  boundary  of  which  is  here  involved,  was 
carved  out  of  the  southeast  quarter  of  the  southeast  quarter. 
It  is  undisputed  that  at  an  early  day,  perhaps  not  long  after 
this  particular  parcel  was  separately  conveyed,  a  fence  was 
built  on  what  was  assumed  to  be  its  southwest  boundary  line, 
and  that  such  fence  was  maintained  for  a  great  many  years. 
It  fell  into  decay,  however,  and  at  the  time  of  the  trial  it 
had  disappeared,  although  the  testimony  shows  that  its  loca- 
tion could  be  ascertained  without  difficulty.  The  occupants 
of  the  lands  caused  a  survey  to  be  made  by  one  Appleby. 
He  located  the  southwest  boundary  line  of  the  five-acre  par- 
cel to  the  north  of  the  old  fence.  The  plaintiff  was  dissatis- 
VOL.  160  —  30 
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£ed  with  this  line  and  employed  one  Shranke  to  make  a  sur- 
vey. Shranke  located  the  east  end  of  the  south  line  ten  feet 
to  the  south  of  the  comer  established  by  Appleby.  Both 
seemed  to  have  established  the  westerly  end  of  such  line  at 
the  same  point.  The  two  lines  were  ten  feet  apart  at  their 
easterly  end  and  gradually  converged  until  they  met  at  a 
common  point  on  the  west  boundary  line.  By  agreement 
the  plaintiff  was  to  keep  up  the  west  half  and  the  defendant 
the  east  half  of  the  fence  on  this  southwest  boundary  line. 
After  the  Shranke  survey  was  made^  plaintiff  built  his  half 
of  the  fence  on  the  Shranke  line  and  the  defendant  built  his 
portion  on  the  Appleby  line,  leaving  a  jog  where  the  fences 
should  unite.  The  defendant  testified  that  he  ascertained 
that  the  southeast  corner  established  by  Shranke  was  correct 
and  that  he  then  moved  his  portion  of  the  fence  on  to  the 
Shranke  line.  This  new  fence  had  not  been  in  existence  for 
twenty  years  when  this  action  was  begun. 

In  his  complaint,  if  we  correctly  understand  it,  the  plaint- 
iff relied  on  the  Shranke  survey  as  being  correct  While  this 
sun'ey  gave  him  less  land  in  the  so-called  five-acre  tract  than 
did  the  boundary  lines  of  the  ancient  fences,  if  adopted,  it 
would  have  given  him  a  strip  of  land  along  the  boundary 
line  between  the  northwest  southeast  and  the  southwest  south- 
east, to  which  he  would  not  be  entitled  if  the  ancient  fences 
along  that  line  established  the  true  boundary  line. 

The  defendant  in  his  answer  relied  on  the  ancient  fences 
as  establishing  the  correct  boundary  <  lines.  So  far  as  the 
southwest  boundary  line  is  concerned,  and  that  is  the  only 
one  now  in  dispute,  the  parties  seem  to  have  reversed  their 
positions  in  this  court,  the  plaintiff  now  claiming  that  the 
line  of  the  old  fence  is  the  true  boundary  line  and  the  de- 
fendant asserting  the  contrary. 

The  court  correctly  held  that  the  old  line  fence  which 
formed  the  north  boundary  line  of  the  five-acre  tract  should 
be  taken  as  correct  and  that  the  modem  surveys  should  be 
disregarded  as  far  as  this  line  was  concerned.     When  it  came 
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to  the  southwest  boundary  line  it  did  not  follow  the  ancient 
fence  line  nor  the  Shranke  nor  Appleby  surveys.  The 
Shranke  comer  at  the  east  end  of  the  line  was  taken  as  being 
correct,  but  its  westerly  end  was  located  about  thirteen  feet 
to  the  north  of  the  Shranke  line.  This  was  no  doubt  because 
of  the  fact  that  in  some  of  the  deeds  of  conveyance  of  this 
parcel  the  length  of  the  west  line  was  given  as  two  rods,  and 
the  length  is  so  stated  in  the  complaint.  The  reason  for 
taking  the  southeast  comer  established  by  Shranke  as  correct 
was  no  doubt  in  part  at  least  because  it  was  twenty-five  rods 
from  the  northeast  comer  of  the  strip,  this  being  the  distance 
called  for  in  the  complaint  and  perhaps  in  some  of  the  con- 
veyances of  the  parcel  of  land. 

There  is  a  dispute  in  the  evidence  as  to  where  the  old  line 
fence  locates  the  southwest  corner  of  the  five-acre  tract  The 
question  was  not  fully  tried  out,  as  the  court  heard  very  lit- 
tle testimony  on  the  part  of  the  defendant.  There  is  no 
doubt  whatever  on  the  testimony  received  that  the  southwest 
boundary  line  established  by  the  court  is  for  the  most  part 
north  of  the  old  fence  line. 

No  good  reason  is  apparent  why  the  old  fences  should  be 
taken  as  establishin.g  the  north  line  and  be  rejected  as  to  the 
southwest  line.  It  is  true  the  plaintiff  did  not  claim  in  his 
complaint  that  the  fence  established  this  line,  but  neither  did 
he  claim  that  it  fixed  the  north  line.  If  his  claim  was  disre- 
garded as  to  one  line  it  should  also  have  been  disregarded  as 
to  the  other.  His  claim  now  that  the  fence  is  the  true  line 
is  no  more  inconsistent  than  is  that  of  the  defendant  who  as- 
serts that  it  is  not  When  the  court  decided  that  ancient  fence 
lines  should  control  as  against  modem  surveys  it  should  have 
adopted  all  of  such  lines.  Under  the  repeated  decisions  of 
this  court  the  ancient  fence  lines  around  this  parcel  of  land, 
maintained  as  they  were  for  at  least  thirty  and  probably  fifty 
years,  should  be  taken  as  fixing  the  correct  boundaries  of  the 
tract  Tohey  v.  Secor,  60  Wis.  310,  19  N.  W.  99 ;  Welton 
V.  Poynter,  96  Wis.  .346,  71  N.  W.  697;  Bishop  v.  Bleyer, 
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105  Wis.  330,  81  N.  W.  413 ;  ^Yollman  v.  Ruehle,  100  Wis. 
31,  75  K  W.  425 ;  S.  C.  104  Wis.  603,  80  N.  W.  919 ;  Brew 
V.  Nugent,  136  Wis.  336,  117  N.  W.  813 ;  Budzisz  v.  lU.  8. 
Co.  139  Wis.  281,  119  N.  W.  935,  121  N.  W.  362;  State  v. 
Lloyd,  133  Wis.  468,  473,  113  K  W.  964;  Pitiiian  v.  HiU, 
117  Wis.  318,  94  K  W.  40 ;  Gilman  v.  Brown,  115  Wis.  1,  5, 
91  N.  W.  227 ;  Peters  v.  Reichenbach,  114  Wis.  209,  90  K  W. 
184. 

The  description  in  the  deed  to  the  plaintiff  is  ambiguous, 
but  it  seems  to  have  been  taken  for  granted  that  it  was  in- 
tended to  convey  the  five-acre  tract  originally  carved  out  of 
the  southeast  quarter  of  the  southeast  quarter  of  section  25. 
We  think  it  was  error  not  to  hold  that  the  ancient  fence  fixed 
the  southwest  boundary  line  of  the  tract.  If  it  is  necessary 
to  take  further  evidence  to  determine  the  location  of  this 
fence,  it  should  be  taken. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  according  to  law. 


OuNDEBSON,  Appellant,  vs.  Eogebs  and  others,  Kespondenta. 

March  2-^— April  IS,  1915. 
WilU:  Mental  capacity:  Undue  influence. 

1.  Where  a  wiU  Is  made  in  accordance  with  the  dictates  of  natural 

Justice  it  win  require  strong  evidence  of  lack  of  mental  capacity 
or  undue  influence  to  nullify  it 

2.  The  evidence  in  this  case  is  held  to  sustain  findings  of  the  circuit 

court  that  testatrix  had  mental  capacity  to  make  the  will  when 
it  was  executed,  and  that  there  was  no  undue  influence. 

AppEAii  from  a  judgment  of  tlie  circuit  court  for  Craw- 
ford county:  .George  Clementson,  .Circuit  Judge.  Af- 
firmed, 

Action  to  test  the  validity  of  an  instnmient  purporting  to 
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be  the  last  will  of  Betsey  R  Gunderson,  deceased.     The  trial 
court  found  as  facts : 

"(1)  That  Betsey  R  Gunderson  died  on  the  6th  day  of 
October,  1913,  and  was  a  resident  at  the  time  of  her  death 
of  the  county  of  Crawford  in  the  state  of  Wisconsin. 

"(2)  That  she  left  her  surviving  Thomas  B.  Rogers, 
Elmer  E.  Rogers,  Geneva  Stunkard,  Effie  Salmon,  sons  and 
daughters  of  said  deceased;  Dove  Stunkard,  a  grandchild 
and  daughter  of  Dora  Stunkard,  deceased;  Eston,  Salmon, 
Ruth  Salmon,  Sheldon  Salmon,  and  Forest  Salmon,  grand- 
children and  children  of  Pearl  Salmon,  deceased,  daughter  of 
Betsey  R.  Gunderson,  deceased;  and  her  husband,  Ole  Gun- 
derson. 

"(3)  That  the  said  Ole  Gunderson  was  the  third  husband 
of  the  said  Betsey  R.  Gunderson,  deceased,  and  was  married 
to  the  said  Betsey  R.  Gunderson  on  the  23d  day  of  Febru- 
ary, 1898.  That  the  said  Ole  Gunderson  was  at  that  time 
thirty-five  years  of  age,  and  that  the  said  Betsey  R.  Gunder- 
son was  approximately  fifty-seven  years  of  age.  That  the 
said  Ole  Gunderson  at  the  time  was,  and  for  a  period  of 
about  one  year  previous  to  his  intermarriage  with  the  said 
Betsey  R.  Gunderson  had  been,  in  the  service  of  the  said 
Betsey  R.  Gunderson  as  a  farm  hand. 

"(4)  That  approximately  all  of  the  property  of  the  de- 
ceased, Betsey  R.  Gunderson,  had  been  accumulated  by  and 
was  inherited  from  the  former  husband  of  the  said  Betsey 
E.  Gunderson,  namely,  John  Rogers,  the  father  and  grand- 
father of  the  legatees  and  devisees  mentioned  and  named  in 
said  will. 

"(6)  That  on  the  28th  day  of  February,  1913,  the  said 
Betsey  R.  Gunderson  made  and  executed  her  last  w^ill  and 
testament,  which  will  was  offered  for  probate ;  that  the  said 
will  was  executed  in  due  form  before  E.  Hoffland  and  Ada  H. 
Gan-ey  as  attesting  witnesses ;  that  by  the  terms  of  said  w- ill 
all  of  the  property  of  said  Betsey  R.  Gunderson  was  be- 
queathed and  devised  in  equal  shares  to  her  children  and  the 
representatives  of  her  deceased  children. 

"(6)  That  at  the  time  of  the  execution  of  said  last  will 
and  testament  the  said  Betsey  R.  Gunderson  was  of  sound 
mind  and  disposing  memory,  and  that  the  same  was  executed 


470         SUPEEME  COUET  OF  WISCONSIN.      [Ape. 


Gunderaon  v.  Rogers,  160  Wis.  468. 


I 


I  source.'' 


by  the  said  Betsey  E.  Gunderson  of  her  own  free  will  and 
without  the  exercise  of  undue  influence  upon  her  from  any 


Conclusions  of  law  conformable  to  the  sixth  finding  of  fact 
were  made,  and  from  a  judgment  directing  that  the  will  be 
admitted  to  probate  and  reversing  the  order  of  the  county 
court  refusing  probate  thereof  Ole  Gvnderson,  the  contestant, 
appealed. 

For  tiie  appellant  there  was  a  brief  by  Graves  £  Earll  and 
A.  B,  Peterson,  attorneys,  and  Bancroft  <&  Johns,  of  counsel, 
and  oral  argument  by  /.  L.  Johns, 

For  the  respondents  there  was  a  brief  by  W.  F.  &  A.  C. 
Wolfe  and  C.  J.  Smith  and  an  additional  brief  by  W.  F.  & 
A.  C.  Wolfe,  and  the  cause  was  argued  orally  by  W,  F.  Wolfe, 

ViNjE,  J.  From  the  foregoing  statement  of  facts  it  ap- 
pears that  the  testatrix  married  the  contestant  late  in  life 
when  she  had  grown  children  by  a  former  marriage,  she  be- 
ing fifty-seven  years  old  and  contestant  thirty-five  when  they 
were  married;  that  she  executed  the  will  in  question  on  the 
28th  day  of  February,  1913,  and  died  on  the  6th  of  the  fol- 
lowing October. 

The  evidence  shows  that  the  children  of  the  testatrix  were 
very  much  opposed  to  the  marriage  of  their  mother  to  con- 
testant, and  that  such  opposition  was  so  radical  that  some  of 
them  did  not  visit  her  from  the  time  of  such  marriage  until 
shortly  before  she  died.  It  also  shows  that  they  were  never 
on  friendly  terms  with  tie  contestant  after  he  married  their 
mother,  but  on  the  contrary  took  every  opportunity  to  snub 
and  even  ill-treat  him.  It  is  needless  to  inquire  if  there  was 
any  justification  for  such  conduct  It  existed.  There  is 
also  some  evidence  that  the  children  evinced  a  desire  to  in- 
herit or  receive  by  will  the  property  of  their  mother,  but  no 
direct  evidence  of  the  exercise  of  any  undue  influence  in  that 
respect. 
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In  July,  1905,  the  testatrix  made  a  will  which  is  still  in 
existence,  wherein  she  devised  to  the  contestant  the  home- 
stead forty  on  which  they  lived  and  also  gave  him  one  half  of 
her  personal  property,  the  value  of  both  being  about  $8,000. 
The  real  estate  which  passes  under  the  last  will  was  all  re- 
ceived from  a  former  husband  of  testatrix.  The  personal 
property  was  augmented  to  some  extent  by  the  proceeds  of 
the  farm  upon  which  she  and  her  husband  lived  from  the 
time  of  their  marriage  till  within  a  short  time  of  her  death. 
About  nine  months  after  her  marriage  to  contestant  she 
deeded  eighty  acres  of  land  to  him,  one  forty  of  which  he 
subsequently  reconveyed  to  her. 

While  there  is  considerable  evidence  showing  that  the  chil- 
dren felt  angry  toward  both  their  mother  and  the  contestant, 
especially  the  latter,  there  is  practically  none  showing  that 
she  had  lost  her  maternal  affection  for  them.  But  even  if 
she  had,  it  is  a  well  known  fact  that  parental  affection  lost  or 
estranged  for  a  considerable  period  during  middle  life  is  apt 
to  reassert  itself  with  advancing  years  or  in  the  face  of  ap- 
proaching death.  She  managed  her  own  business  affairs; 
she  was  a  strong  woman  both  physically  and  mentally  and 
probably  saw  some  justification  for  her  children  resenting 
her  marriage  to  a  hired  man  twenty-two  years  her  junior. 
Be  that  as  it  may,  the  evidence  fails  to  show  any  intent  on 
her  part  at  any  time  to  disinherit  them.  In  her  last  illness 
they  all  visited  her,  but  owing  to  the  ill  feeling  that  existed 
between  them  and  her  husband  she  left  the  farm  and  went 
to  an  adjacent  village  to  live  with  her  husband,  who  on  ac- 
count of  the  conduct  of  the  children  during  her  sickness  had 
been  compelled  to  leave  the  farm  and  had  secured  a  home  in 
the  village. 

The  will  was  made  at  the  farm  on  the  28th  day  of  Febru- 
ary, rive  days  previous  she  had  suffered  a  stroke  of  apo- 
plexy which  resulted  in  paralysis  of  the  motor  nerves  of  her 
left  side.     On  the  28th  she  sent  for  Mr.  Seegor  Stevenson,  a 
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merchant  at  Towerville,  a  mile  away,  to  draw  her  will,  also 
for  Elmer  Hoffland,  a  distant  relative,  to  witness  it  Miss 
Garvey,  the  nurse,  was  called  as  the  second  witness.  When 
the  scrivener  came  she  told  him  she  wanted  him  to  draw  her 
will.  He  asked  her  how  she  wanted  it  drawn.  She  told  him 
in  detail  and  he  took  memoranda.  She  correctly  gave  him 
the  names  of  all  her  children  and  grandchildren  and  she  sug- 
gested that  the  share  of  the  children  of  one  had  better  be  held 
in  trust,  as  she  did  not  want  their  father  to  get  hold  of  it 
Then  he  went  to  the  kitchen  and  drew  the  wilL  Upon  re- 
turning he  read  the  entire  will  to  her  and  she  said  that  it 
was  just  the  way  sh»  wanted  it.  When  she  signed  it  she  was 
propped  up  in  bed  and  her  hand  was  steadied,  but  she  held 
the  pen.  After  she  signed  it  the  witnesses  duly  affixed  their 
signatures.  None  of  the  children  were  present  when  she 
talked  to  the  scrivener,  or  when  the  will  was  executed. 

The  testimony  of  the  scrivener  and  the  two  attesting  wit- 
nesses, supplemented  as  it  is  by  that  of  several  other  wholly 
disinterested  witnesses  who  saw  testatrix  after  her  stroke  and 
before  and  soon  after  the  will  was  executed,  is  so  clear  and 
convincing  as  to  the  existence  of  mental  capacity  on  the  part 
of  ihe  testatrix  that  it  is  not  deemed  necessary  to  give  even 
a  synopsis  of  it.  Moreover,  the  evidence  to  the  contrary  is 
so  vague  and  unsatisfactory  that  it  can  hardly  be  said  to 
raise  a  conflict.  In  sul)stance  it  is  to  the  effect  that  she 
talked  with  difficulty;  that  she  was  weak,  restless  nights,  wot- 
rying  over  her  stroke,  could  not  talk  long  at  a  time,  and  had, 
as  the  doctor  put  it,  the  hallucination  of  the  fear  of  death — 
one  by  no  means  uncommon  even  among  well  persons  of  an 
advanced  age.  The  evidence  sustains  the  finding  that  the 
testatrix  had  the  required  mental  capacity  to  make  a  will 
when  it  was  executed. 

Aside  from  the  ill  feeling  and  ill  treatment  which  the  chil- 
dren invariably  manifested  toward  the  contestant  and  the 
expressed  natural  desire  to  inherit  from  their  mother  the 
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property  she  had  received  from  their  father,  there  is  no  evi- 
dence of  undue  influence  that  really  merits  consideration. 
It  can  be  said  with  reasonable  certainty  that  testatrix  was 
not  susceptible  to  undue  influence  on  the  part  of  her  children 
or  of  any  one  else.  She  had  for  the  past  fifteen  years  been 
living  apart  from  them,  more  or  less  estranged.  She  clung 
to  her  husband  to  the  last  as  against  the  children.  She  had 
given  him  forty  acres  of  land,  and  he  had  invested  money  de- 
rived from  the  proceeds  of  the  farm  in  a  com  sheller,  thresh- 
ing machine,  and  other  farm  machinery  which  he  owned. 
No  doubt  she  thought  he  had  received  enough. 

Where  a  will  is  made  in  accordance  with  the  dictates  of 
natural  justice  it  will  require  strong  evidence  of  lack  of  men- 
tal capacity  or  undue  influence  to  nullify  it.  The  will  of 
testatrix  is  a  natural  one,  and  the  evidence  both  of  lack  of 
mental  capacity  and  of  undue  influence  is  so  weak  and  un- 
satisfactory that  the  trial  court  properly  admitted  it  to  pro- 
bate. 

By  the  Court. — Judgment  affirmed^ 


Oleson,  Appellant,  vs.  Fadeb,  Respondent 

March  24— April  13,  1915. 

Landlord  and  tenant:  Lease  construed:  Reservation  of  rooms  for 
storage  purposes:  Unseasonable  entry  "by  lessor:  Right  af  lessee 
to  eject  him:  Assault  and  battery:  Instructions  to  jury, 

1.  A  clause  in  a  lease  of  a  farm  reserving  two  rooms  in  the  dwelling 
"until  a  dwelling  can  be  rented  or  a  place  secured  for  storage/' 
Is  construed,  in  the  Ught  of  the  surrounding  circumstances,  to 
mean  that  the  lessor  might  use  the  two  rooms  for  storage  pur- 
poses during  the  time  mentioned,  but  not  to  give  him  any  right 
to  occupy  the  rooms  as  a  residence  or  for  sleeping  purposes  or 
to  enter  or  use  the  rooms  except  for  purposes  legitimately  con- 
nected with  the  proper  care  or  removal  of  the  property  therein 
during  reasonable  business  hours. 
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2.  The  lessor  having  gone  Into  such  rooms  between  7:30  and  8 

o'clock  on  a  September  evening,  after  It  had  become  very  dark, 
it  was  his  duty  to  leave  when  the  lessee  demanded  that  he  do  so, 
and  upon  his  refusal  to  go  the  lessee  had  the  right  to  eject  him, 
using  no  more  force  than  was  reasonably  necessary. 

3.  Where  the  charge  to  the  Jury  fully  and  correctly  covered  the  1«- 

sues  there  was  no  error  in  refusing  to  give  requested  instruc- 
tions even  though  they  were  abstractly  correct. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county :  Geobge  Clementson,  Circuit  Judge.     Affirmed. 

Civil  action  for  assault  and  battery.     Plaintiff  o\vned  a 
farm  in  Grant  county  which,  on  March  19,  1913,  he  rented 
on  shares  to  the  defendant,  the  lease  containing  a  statement 
that  the  lessor  "reserves  and  retains  to  himself  or  his  agent 
the  right  of  entry  upon  said  premises  for  the  purpose  of  fall 
plowing  any  ground  that  may  have  been  sown  to  small  grain 
the  spring  or  fall  preceding,  and  at  any  and  all  times  for  any 
purpose  of  improvement,  or  for  any  purpose  which  the  said 
first  party  may  deem  proper;"  also  the  following  clause: 
"Said  first  party  reserves  two  rooms  in  the  dwelling  on  said 
premises  until  a  dwelling  can  be  rented  or  a  place  secured  for 
storage."     Defendant  moved  into  the  dwelling  house  at  once 
with  his  family.     The  parties  selected  the  two  west  rooms  as 
the  rooms  to  be  reserved,  and  the  plaintiff's  furniture  and 
other  household  property  was  moved  into  them.     The  plaintiff 
kept  the  key  to  the  outside  door  opening  into  one  of  the  two 
rooms.     From  April  15th  until  September  1st  plaintiff  re- 
sided on  another  farm  which  he  owned  northeast  of  Belmont, 
La  Fayette  county.     On  the  last  named  date  he  rented  a  house 
in  Belmont  and  moved  into  it  during  the  first  week  in  Sep- 
tember.    Prior  to  September  17th  he  took  one  load  of  fur- 
niture from  the  reserved  rooms  to  his  newly  rented  house  in 
Belmont.     On  September  17, 1913,  plaintiff  went  to  the  farm 
with  his  team  and  wagon  and  made  some  repairs  on  the  silo. 
He  took  supper  with  his  brother-in-law,  Dick  Allen,  who  lived 
in  the  immediate  vicinity,  and  went  back  to  the  farm  in  ques- 
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tion  after  supper  to  unharness  and  feed  his  horses,  which  he 
had  put  in  the  bam.  It  was  then  quite  dark,  and  after  at- 
tending to  the  horses  he  went  to  the  house  and  entered  the 
reserved  rooms.  This  was  between  7:30  and  8  o'clock,  and 
it  had  become  very  dark.  Plaintiff  says  he  was  arranging 
some  of  the  furniture,  intending  to  take  a  load  away  the  next 
morning.  He  had  lighted  a  lamp,  when  defendant  came  into 
the  room  and  asked  plaintiff  if  he  knew  what  the  contract  said 
about  the  rooms.  The  talk  became  excited.  Defendant  claims 
he  ordered  plaintiff  out  of  the  rooms  and  that  he  refused  to 
go,  whereupon  he  (defendant)  attempted  to  put  him  out,  us- 
ing no  more  than  necessary  force;  plaintiff  claims  that  de- 
fendant attacked  him  and  that  he  only  defended  himself.  In 
any  event  there  was  a  struggle,  a  number  of  blows  struck, 
plaintiff  got  the  worst  of  it,  and  was  knocked  down.  He 
finally  went  away  to  his  brother-in-law's  house  and  spent  the 
night. 

The  court  charged  the  jury  that  under  this  reservation  in 
the  lease  the  plaintiff  had  no  right  to  use  the  rooms  except 
for  the  purpose  of  storage,  and  had  no  right  at  any  time  un- 
der any  provision  of  the  lease  to  occupy  the  rooms  for  sleep- 
ing purposes,  and  had  no  right  to  visit  said  rooms  except  at 
reasonable  hours.  The  court  further  charged  in  effect  that 
the  defendant  had  a  right  to  demand  that  plaintiff  should  re- 
tire from  the  rooms  and  the  plaintiff  should  have  departed; 
that  when  he  did  not  do  so  the  defendant  had  the  right  to  use 
the  force  reasonably  necessary  under  all  the  circumstances  to 
eject  the  plaintiff,  and  was  only  liable  to  respond  in  damages 
if  he  used  unreasonable  or  excessive  force. 

The  court  refused  to  give  the  following  instructions  re- 
quested by  the  plaintiff  and  exception  was  duly  taken : 

"1.  If  you  find  the  plaintiff  and  the  defendant  at  the  time 
alleged  fought  with  each  other  by  mutual  consent,  and  in 
anger;  or,  if  you  find  that  both  were  willing  to  fight  and  did 
fight,  each  of  the  parties  is  liable  to  the  other  for  the  actual 
damage  caused  by  him. 
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^'2.  If  you  find  that  the  plaintiff  was  willing  to  fight  with 
the  defendant,  and  during  such  fight  sustained  injuries,  the 
defendant  would  be  liable  for  all  damages  actually  resulting 
from  such  injuries.  On  the  other  hand,  if  you  find  that  the 
defendant  was  willing  to  fight  with  the  plaintiff,  and  during 
such  fight  was  injured,  the  plaintiff  would  be  liable  to  him 
for  the  actual  damages  resulting  from  such  injuries. 

"3.  In  short,  it  is  unlawful  to  fight,  and  a  person  who  vol- 
untarily engages  in  a  fight  is  liable  for  the  actual  damages* 
caused  by  hinu" 

The  jury  returned  a  general  verdict  for  the  defendant,  and 
the  plaintiff  appeals  from  judgment  thereon. 

For  the  appellant  there  was  a  brief  by  M.  S.  Block  and 
Fiedler  <&  Fiedler,  and  oral  argument  by  Mr.  E,  C,  Fiedler 
and  Mr.  Block. 

For  the  respondent  there  was  a  brief  by  Kopp  &  Brunch- 
horst,  and  oral  argument  by  A.  W.  Kopp. 

WiNSLow,  C.  J.  Giving  the  reservation  clause  in  the  lease 
a  fair  and  reasonable  construction  in  the  light  of  the  sur^ 
rounding  circumstances,  it  evidently  meant  that  the  plaintiff 
was  entitled  to  use  the  two  rooms  for  storage  purposes  until 
he  could  rent  a  house  or  secure  another  place  for  storage.  It 
did  not  confer  the  right  to  occupy  the  rooms  as  a  residence 
or  for  sleeping  purposes,  or  to  enter  and  use  the  rooms  except 
for  purposes  legitimately  connected  with  the  proper  care  or 
removal  of  the  property  therein  during  reasonable  business 
hours.  It  seems  probable  that  the  right  had  ceased  at  the 
time  of  the  alleged  assault,  because  the  plaintiff  had  rented 
and  moved  into  another  house  about  two  weeks  before  that 
time.  However  this  may  be,  the  defendant  had  a  right  to  de- 
mand that  the  plaintiff  leave  the  rooms  at  the  time  in  ques- 
tion because  it  was  an  unreasonable  time  of  day  for  him  to  be 
there,  and  it  was  plaintiff's  duty  to  leave  on  such  demand  be- 
ing made. 

It  follows  from  this  that  upon  the  plaintiff's  refusal  to  go 
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it  was  defendant's  right  to  forcibly  remove  him,  and  the  de- 
fendant would  not  be  guilty  of  assault  if  he  used  no  more 
force  than  was  reasonably  necessary  to  accomplish  that  pur- 
pose, but  would  be  liable  if  he  used  unreasonable  or  excessive 
force. 

The  trial  judge  having  charged  the  jury  in  accordance  with 
these  propositions,  it  is  manifest  that  there  was  no  error  in 
the  charge  as  given.  Were  it  to  be  conceded  that  the  instruc- 
tions which  the  plaintiff  requested  were  abstractly  correct, 
there  was  no  error  in  declining  to  give  them,  because  the  case 
had  already  been  fully  covered. 

The  only  question  upon  which  we  have  entertajned  doubt 
is  the  question  whether  the  evidence  does  not  show  as  matter 

of  law  that  the  defendant  used  more  force  than  was  reason- 

« 

ably  necessary  to  remove  the  plaintiff  from  the  rooms.  He 
unquestionably  used  considerable  violence  and  the  verdict 
might  well  have  been  the  other  way.  However,  there  was 
evidence  tending  to  show  that  the  plaintiff's  resistance  was 
very  violent,  and  we  feel  unable  to  say  that  the  conclusion  of 
the  trial  judge  to  the  effect  that  the  question  was  fairly  a 
question  for  the  jury  was  clearly  wrong. 

The  errors  which  are  claimed  to  exist  in  the  rulings  upon 
evidence  do  not  seem  to  us  substantial. 

By  the  Court. — Judgment  affirmed. 


MuMBBijE,  Respondent,  vs.  Laeson,  Appellant 

March  2|— April  IS,  1915. 

Boundaries  of  land:  Adverse  possession. 

Findings  of  the  trial  court  locating  the  boundary  line  between  the 
lands  of  the  respective  parties,  and  to  the  effect  that  defendant 
had  not  acquired  title  to  the  strip  in  dispute  by  adverse  posses- 
sion, are  held  to  be  sustained  by  the  evidence. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county :  James  O'Neill,  Judge.     Affirmed. 

For  the  appellant  there  was  a  brief  by  Browne,  Browne  £ 
Smith,  attorneys,  and  C,  B.  Bird,  of  counsel,  and  oral  argu- 
ment by  L.  D.  Smith. 

For  the  respondent  there  was  a  brief  by  John  C.  Hart,  at- 
torney, and  B,  B.  Goggins,  of  counsel,  and  oral  argument  by 
Mr.  Goggins. 

SiEBECKER,  J.  This  is  an  action  in  ejectment.  The 
plaintiff  claims  that  she  is  the  owner  in  fee  of  the  strip  of 
land  in  dispute  containing  3.74  acres  and  known  as  "frac- 
tional section  11  of  township  21  north,  range  13  east,"  Wau- 
paca county,  and  alleges  that  the  defendant  unlawfully  with- 
holds possession  thereof  from  the  plaintiff,  and  demands 
judgment  awarding  her  possession. 

The  trial  court  found  that  the  plaintiff  is  the  owner  in  fee 
of  the  strip  of  land  in  dispute  and  is  entitled  to  the  possession 
thereof,  and  that  she  has  suffered  $20  damages  by  the  wrong- 
ful possession  of  this  land  by  the  defendant.  This  is  an  ap- 
peal from  the  judgment  entered  in  plaintiff's  favor  upon  the 
second  trial  of  the  action  before  the  court  without  a  jury. 
The  first  trial  before  a  jury  resulted  in  a  verdict  sustaining 
the  plaintiff's  claims. 

The  record  shows  that  Theodore  Conkey  surveyed  and  sub- 
divided into  lots  "fractional  section  11"  and  the  lands  of  sec- 
tion 12  in  township  21,  forming  the  plat  of  the  island  sur- 
rounded by  the  Wolf  river  and  a  slough  of  the  river  on  the 
east,  as  shown  on  the  diagram  on  p.  479.     It  is  undisputed 
that  Conkey's  survey  is  the  government  survey  and  formed 
the  basis  of  the  plat  of  this  area,  that  it  was  made  in  1843, 
was  recognized  by  the  government,  which  sold  "fractional  sec- 
tion 11"  as  established  by  the  Conkey  survey,  prior  to  the 
Perrin  survey  of  1852  of  the  land  in  section  11  west  of  the 
river.     It  seems  clear  that  the  location  by  Conkey  of  that  part 
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of  the  section  line  between  sections  11  and  12  located  east  of 
the  Wolf  river  is  the  true  line,  and  its  location  determines  the" 
question  of  disputed  boundary  between  the  plaintiflPs  and  de- 


Sec  n 


fendant's  lands.  It  is  shown  that  Perrin  in  surveying  the 
lands  of  section  11  west  of  the  river  undertook  to  tie  to  the 
Conkey  survey,  and  in  doing  so  he  attempted  to  locate  the 
Conkey  boundary  line  between  sections  11  and  12  east  of  the 
Wolf  river,  and  concluded  that  it  was  at  the  line  M — N  and 
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not  at  the  line  A — B  (shown  on  above  diagram)  which  the 
■trial  court  found  as  the  true  Conkey  boundary  line  between 
these  sections  at  that  point.  This  difference  in  the  location 
of  this  line  gives  rise  to  the  disputed  claims  of  the  parties. 
Pursuant  to  the  not^s  of  the  Conkey  survey  the  government 
platted  this  piece  of  land  in  dispute  as  "fractional  section  11 
east  of  Wolf  river  21 — 13,"  containing  3.74  acres,  and  estab- 
lished a  liner  dividing  sections  11  and  12  along  the  east  ma^ 
gin  of  such  3.74  acre  piece  of  17.10  chains  length  from  the 
water's  edge  of  the  river  at  the  north  end  of  such  line  to  the 
water's  edge  of  the  south  end  of  such  line.  The  Perrin  loca- 
tion of  the  Conkey  boundary  of  this  "fractional  section  11 
east  of  Wolf  river  21 — 13"  is  not  in  accord  with  this  govern- 
ment platting,  and  the  result  of  his  survey  disputes  the  loca- 
tion and  length  of  this  line  as  platted  and  reduces  the  quan- 
tity of  land  in  this  "fractional  section  11"  east  of  the  river  to 
about  one  half  acre.  The  evidence  of  the  surveyors  who  testi- 
fied is  in  sharp  conflict  in  many  respects,  and  the  results  of 
their  surveys  in  locating  the  original  boundary  line  here  in 
dispute  between  sections  11  and  12  east  of  the  river,  as  estab- 
lished by  Conkey  in  1843,  are  irreconcilable.  It  is  wholly 
impracticable  to  attempt  to  state  the  evidentiary  facts  and 
circumstances  relied  on  in  support  of  the  respective  claims  of 
the  parties  in  fixing  the  true  location  of  this  line.  We  have 
examined  the  record  and  find  that  the  trial  court's  findings  of 
fact  are  supported  by  the  greater  weight  of  the  evidence. 
The  conclusion  that  the  line  A — B  is  the  correct  location  of 
the  original  boundary  established  by  Conkey  appears  to  be  in 
accord  with  the  weight  of  the  evidence  and  must  stand  as 
located  by  the  trial  court. 

The  evidence  of  adverse  possession  fails  to  show  that  tlie 
land  in  dispute  was  in  actual  and  visible  possession  and  oc- 
cupancy by  persons  who  asserted  a  hostile,  continuous,  and 
exclusive  possession  thereof  to  the  exclusion  of  the  true  owner. 
The  evidence  fails  to  show  that  the  persons  whose  possession 
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and  occupancy  is  relied  upon  as  adverse  made  an  entry  on  the 
premises  hostile  to  all  the  world,  with  the  intent  to  hold  it  as 
their  own,  and  that  they  continued  to  so  hold  it  for  the  statu- 
tory period.  The  court's  finding  that  defendant  did  not  ac- 
quire title  by  adverse  possession  of  the  premises  in  question 
cannot  in  any  view  be  considered  to  be  against  the  dear  pre- 
ponderance of  the  evidence.  There  is  no  reversible  error  in 
the  record. 
By  the  Court. — The  judgment  appealed  from  is  aflirmed. 


GuNSTBN,  Appellant,  vs.  Qoedon  and  another,  Respondents. 

March  24— April  IS,  1915. 

Principal  and  agent:  Evidence  of  agency:  Sufficiency:  StatemenU  of 
alleged  agent  not  competent:  Special  verdict:  Waiver  of  jury 
trial  a$  to  certain  questions:  Findings  hy  court. 

1.  Statements  of  a  person  when  making  a  contract  that  he  was 

agent  for  another  person  are  not  competent  evidence  of  agency 
in  an  action  on  such  contract  against  the  supposed  principal. 

2.  In  an  action  for  the  purchase  price  of  horses  alleged  to  have  been 

bought  for  defendants  by  a  third  person  acting  afl  their  agent» 
a  finding  by  the  Jury  that  such  person  was  defendants'  agent  is 
held  not  to  be  supported  by  any  competent  evidence  and  hence 
was  properly  set  aside  by  the  trial  court 

3.  No  findings  by  the  jury  on  the  question  of  estoppel  or  of  ratifica- 

tion by  defendants  of  the  contract  sued  on  having  been  re- 
quested by  plaintifP,  a  jury  trial  on  such  questions  was  waived; 
and  a  finding  thereon  by  the  trial  court  in  defendants'  favor, 
not  being  against  the  preponderance  of  the  evidence,  cannot  be 
disturbed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Btkon  B.  Pabk,  Circuit  Judge.     Affirmed. 

This  is  an  action  upon  express  contract.  The  complaint 
sets  forth  two  causes  of  action ;  the  first  for  the  purchase  price 
of  two  colts  alleged  to  have  been  sold  by  plaintiff  to  the  de- 

VOL.  160  —  31 
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fendants  through  one  Orrin  Loomis  acting  as  defendants' 
agent ;  the  second  is  for  the  vahie  of  a  horse  owned  by  plaintiff 
and  taken  and  sold  by  defendants  without  plaintiflF^s  author- 
ity. 

The  answer  is  a  general  denial  as  to  both  causes  of  action. 
The  claim  is  for  $268,  the  purchase  price  of  two  colts  and 
interest,  under  the  first  cause  of  action,  and  $50  with  interest 
under  the  second  cause  of  action. 

The  issues  upon  this  appeal  relate  only  to  the  first  cause  of 
action.  The  principal  issue  contested  on  the  trial  under  the 
first  cause  of  action  was  whether  Loomis,  in  purchasing  the 
team  of  colts  from  plaintiff,  bought  them  for  himself  or  for 
the  defendants  as  their  agent,  and  the  main  issue  on  this  ap- 
peal is  whether  there  is  sufficient  evidence  in  the  record  to 
support  the  finding  of  the  jury  that  Loomis  was  the  agent  of 
the  defendants.  The  jury  found  (1)  that  at  the  time  of  the 
sale  of  the  colts  Loomis  was  the  agent  of  the  defendants;  and 
(2)  that  plaintiff  sold  the  colts  to  defendants  through  Loomis 
acting  as  their  agent  The  court  set  aside  the  first  finding  of 
the  jury,  and  judgment  went  against  plaintiff  on  the  first 
cause  of  action  and  in  his  favor  on  the  second  cause  of  action. 
Plaintiff  appeals  from  said  judgment  because  of  the  insuf- 
ficiency thereof,  namely,  because  he  was  defeated  on  the  first 
cause  of  action  for  the  purchase  price  of  the  colts. 

For  the  appellant  there  was  a  brief  by  Fisher,  Hanna  <C 
Cashin,  and  oral  argument  by  W.  E,  Fisher. 

For  the  respondents  there  was  a  brief  by  John  C.  Hart,  and 
oral  argument  by  B.  B.  Ooggins. 

Kerwin,  J.  The  main  question  here  is  whether  the  evi- 
dence is  sufficient  to  support  the  answ^  to  the  first  question 
of  the  special  verdict,  namely,  that  Loomis  acted  as  agent  of 
defendants  in  purchasing  the  colts  in  question.-  The  trial 
court  held  that  the  answer  to  the  first  question  was  not  sup- 


13]  JANUAEY  TEEM,  1915.  483 

Gunsten  v.  Gordon,  160  Wis.  481. 

ported  by  evidence  and  changed  it  from  "Yes"  to  "No,"  and 
we  cannot  say  that  the  court  below  was  in  error  in  bo  doing. 
There  was  very  little  pertinent  evidence  on  the  question  of 
agency.  Counsel  for  appellant  cite  us  to  some  facts  and  cir- 
cumstances from  which  they  claim  a  jury  could  legitimately 
mf er  an  agency. 

The  evidence  seems  consistent  with  the  idea  that  Loomis 
was  buying  and  selling  horses  on  his  own  account.  It  ap- 
pears that  plaintiff  relied  upon  statements  of  Loomis  to  the 
effect  that  he,  Loomis,.  was  the  agent  of  defendants.  This 
evidence  was  clearly  incompetent,  ^tna  Ins.  Co.  v.  North- 
western  I.  Co.  21  Wis.  468;  Mechera,  Agency  (2d  ed.)  §  285. 
Both  of  the  defendants  testified  that  Loomis  never  acted  as 
agent  for  them  and  that  they  never  authorized  him  to  buy  any 
horses  for  them,  and  there  is  no  competent  evidence  to  the 
contrary. 

Counsel  relies  strongly  upon  evidence  of  one  Mahanna  to 
the  effect  that  defendant  Byron  Gordon  said  to  Loomis  that 
if  he  found  any  horses  worth  the  money  to  buy  them,  and 
claims  that  this  evidence  is  capable  of  the  construction  that 
it  authorized  Loomis  to  buy  horses  for  defendants.  But  it 
appears  Mahanna  did  not  hear  all  of  the  conversation  between 
Gordon  and  Loomis,  and  Gordon  testified  that  he  merely  told 
Loomis  that  if  he  found  any  horses  that  looked  cheap  he  would 
biiv  them.  The  evidence  is  all  consistent  with  the  idea  that 
what  was  said  between  Loomis  and  Gordon  did  not  amount  to 
an  authorization  of  Loomis  to  act  as  the  agent  of  defendants 
in  buying  horses  for  them.  There  is  considerable  evidence 
in  the  case  tending  to  show  that  no  agency  existed  between 
defendants  and  Loomis,  and  we  are  convinced  that  there  was 
not  sufficient  evidence  to  support  the  answer  of  the  jury  to 
the  first  question  of  the  special  verdict. 

Counsel  for  appellant  seem  to  rely  upon  ratification  and 
estoppel,  and  insist  that  the  defendants  ratified  the  purchase 
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by  Loomis  on  their  credit,  and  that  defendants  should  be 
estopped  to  deny  the  statements  and  representations  made  by 
Loomis  as  to  his  agency. 

Under  this  head  it  is  sufficient  to  say  that  appellant  did  not 
ask  that  these  questions  be  submitted  to  the  jury,  so  a  jury 
trial  thereon  was  waived.  Sec.  2858m-,  Stats.  The  finding 
of  the  court  below  against  the  appellant's  contention  on  waiver 
and  estoppel  cannot  be  disturbed,  because  the  preponderance 
of  the  evidence  is  not  against  such  finding.  Upon  the  whole 
record  we  are  satisfied  that  the  judgment  below  should  not  be 
disturbed. 

By  the  Court, — The  judgment  is  affirmed. 


Buckland,  Appellant,  vs.  Chicaoo,  St.  Pattl,  Minneapolis 
&  Omaha  Railway  Company,  Respondent 

March  2^— ApriZ  13,  1915, 

Personal  injury:  Pleading:  Settlement  and  release  of  damages:  Evi- 
dence: Competency:  ^'Statements  against  interesV^ 

1.  In  an  action  for  a  personal  injury,  an  answer  pleading  a  settle- 

ment and  a  written  release  of  damages  signed  by  plaintiff  on 
the  day  of  the  injury  states  a  good  defense.  Assuming  that, 
under  sec.  4079ni,  Stats.,  such  writing  is  not  competent  evidence 
against  the  plaintiff,  defendant  might,  nevertheless,  under  such 
answer  show  by  parol  evidence  that  a  settlement  was  agreed 
upon  and  that  plaintiff  accepted  and  retained  the  amount  agreed 
to  be  paid. 

2.  Sec.  4079m,  Stats.,  as  shown  by  the  title  to  the  original  act 

(ch.  123,  Laws  of  1911),  applies  to  "statements  against  Inter- 
est" procured  for  the  purpose  of  being  used  as  evidence  against 
the  injured  person  in  any  action  he  might  thereafter  bring;  and 
an  agreement  of  settlement  cannot  be  said  to  be  a  statement 
against  interest  until  it  Is  Impeached  by  the  recognized  legal 
methods. 

Appeal  from  an  order  of  the  circuit  court  for  Wood 
county :  Byron  B.  Park,  Circuit  Judge.     Affirmed. 

On  the  morning  of  February  9,  1914,  the  plaintiff,  a  resi- 
dent of  this  state,  while  traveling  from  Sioux  City,  Iowa,  to 
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Menomonie,  Wisconsin,  on  one  of  the  defendants  trains,  suf- 
fered personal  injury  by  reason  of  the  derailment  of  the  train 
on  which  he  was  riding,  near  Bigelow  station  in  the  state  of 
Minnesota.  The  complaint  alleges  that  the  derailment  was 
due  to  the  negligence  of  the  defendant's  servants  in  the  op- 
eration of  the  train,  and  damages  are  claimed  for  the  injury 
suffered.  The  defendant  answered,  admitting  most  of  the 
allegations  of  the  complaint,  but  pleaded  by  way  of  defense 
that  on  the  9th  day  of  February,  1914,  the  plaintiff,  while 
still  within  the  state  of  Minnesota,  settled  his  claim  against 
the  defendant  and  duly  released,  acquitted,  and  discharged 
the  defendant  in  writing  from  all  liability  and  causes  of  ac- 
tion arising  out  of  the  derailment  of  the  train.  The  answer 
further  set  forth  that  by  reason  of  the  release  the  defendant 
was  discharged  from  liability  to  the  plaintiff.  A  copy  of  the 
release  was  attached  to  and  made  a  part  of  the  answer,  and  it 
was  averred  in  the  complaint  that  imder  the  law  of  the  state 
of  Minnesota,  where  said  release  was  signed,  the  same  con- 
stituted a  valid  and  binding  contract.  To  this  answer  the 
plaintiff  interposed  a  demurrer  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  defense.  The  trial  court 
overruled  the  demurrer,  and  from  the  order  overruling  the 
same  the  plaintiff  takes  this  appeal. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Lehr,  Kiefer  <&  Reitman,  attorneys,  and  /.  Elmer  Lehr,  of 
counsel,  and  for  the  respondent  on  that  of  Oeo.  W.  Peterson 
and  Bundy  <&  Wilcox,  attorneys,  and  J.  B.  Sheearv,  of  counsel. 

Babnes,  J.  The  appellant  contends  that  the  demurrer  was 
improperly  overruled  because  of  ch.  123,  Laws  of  1911.  That 
act,  including  title,  reads  as  follows : 

"An  act  to  create  section  4079m  of  the  statutes,  relating  to 
the  admission  in  evidence  of  statements  against  interest. 

"The  people  of  the  State  of  Wisconsin,  represented  in  Sen- 
ate and  Assembly,  do  enact  as  follows : 

"Section  1.     There  is  added  to' the  statutes  a  new  section 
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to  read :  Section  4079m.  In  civil  actions  for  damages  caused 
by  personal  injury  no  statement  made  or  writing  signed  by 
the  injured  party  within  seventy-two  hours  of  the  time  the 
injury  happened  or  accident  occurred,  shall  be  used  in  evi- 
dence against  the  party  making  or  signing  the  same  unless 
such  evidence  would  be  admissible  as  part  of  the  res  gestw. 

'^Section  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage  and  publication/' 

It  is  argued  that  under  this  statute  the  release  pleaded  in 
the  answer  is  not  competent  evidence,  and  consequently  settle- 
ment and  satisfaction  cannot  be  shown. 

Even  if  the  statute  applied  to  settlements  made  with  in- 
jured persons,  no  reason  is  apparent  why  such  settlements 
when  made  could  not  be  proved  by  the  best  competent  evi- 
dence that  could  be  produced.  If  the  written  evidence  of 
what  was  done  could  not  be  used,  we  think  the  defendant 
could  still  show  by  parol  evidence  that  a  settlement  was  agreed 
upon  and  that  the  claimant  accepted  and  retained  the  amount 
agreed  to  be  paid,  and  that  such  proof  might  be  made  under 
the  answer  in  this  case ;  so  that  in  any  event  it  states  a  good 
defense. 

However,  we  think  the  statute  was  intended  to  apply  to 
and  cover  statements  procured  for  the  purpose  of  being  used 
as  evidence  against  the  injured  party  in  any  action  he  might 
thereafter  bring ;  in  other  words,  statements  procured  for  pur- 
poses of  defense.  Had  the  legislature  intended  to  prevent 
settlements  being  made  within  seventy-two  hours  after  an  in- 
jury occurred,  it  would  have  said  so  unequivocally.  The  title 
to  the  act  fairly  sets  forth  its  purpose,  and  that  purpose  was 
to  exclude  "statements  made  against  interest.'^  The  law  en- 
courages settlements  and  legal  presumption  favors  their  va- 
lidity, and  an  agreement  of  settlement  cannot  be  said  to  be  a 
statement  against  the  interest  of  either  party  to  it,  until  it  is 
impeached  by  the  recognized  legal  methods. 
By  the  Court — Order  affirmed. 
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TEI.LETT,  Appellant,  vs.  Albregtson,  Respondent 

March  25— April  IS,  1915. 

Appeal:  From  tohat  may  l>e  taken:  Mortgages:  Payment:  Subrogation: 
Ejectment:  Life  tenant:  Recovery  for  improvements:  Adverse 
possession  founded  on  **written  instrument:"  Accounting  as  to 
rents  and  profits,  taxes,  etc. 

1.  Appeals  can  only  be  taken  from  judgments  or  orders,  not  from 

findings  of  fact  or  conclusions  of  law. 

2.  Where  the  owner  of  a  life  estate  in  land  has  been  compelled  to 

pay  off  a  mortgage  in  order  to  protect  hie  interest,  he  is  entitled 
to  subrogation  and  to  have  the  mortgage  lien  preserved  and  en- 
forced as  against  the  remaindermen. 

3.  Sec.  3096,  Stats.,  does  not  authorize  recovery  for  improvements 

made  by  the  defendant  in  an  action  of  ejectment  brought  by  re- 
maindermen or  their  grantee,  where  the  possession  of  such  de- 
fendant, though  adverse  as  to  a  life  tenant,  was  not  so  as  to  the 
remaindermen. 

4.  The  owner  of  land  conveyed  it  to  his  daughter.    After  her  death 

he  agreed  to  buy  it  from  her  husband,  both  supposing  the  hus- 
band to  be  the  owner  of  it  as  heir  of  his  deceased  wife,  when  in 
fact  he  had  only  a  life  estate  by  the  curtesy.  No  new  deed  was 
made,  but  the  deed  which  had  been  given  to  his  daughter  was 
returned  to  the  original  grantor  and  he  took  possession  of  the 
land,  -^eld,  that  such  possession  was  not  an  adverse  holding 
"by  color  of  title  .  .  .  founded  ...  on  any  written  instru- 
ment," within  the  meaning  of  sec.  3096,  Stats. 

5.  In  ejectment  by  the  grantee  of  remaindermen  against  one  who 

had  acquired  the  estate  of  a  life  tenant,  although  defendant  was 
not  legally  chargeable  with  rents  and  profits  and  was  not  en- 
titled to  credit  for  taxes  paid  and  interest,  yet,  the  parties  hav- 
ing agreed  to  the  inclusion  of  those  items  In  an  accounting,  and 
the  trial  court  having  acted  upon  such  consent,  such  inclusion  is 
approved. 

Appeal  from  a  judgment  of  the  circuit  court  for  Buffalo 
county:  W.  B.  Quinlan,  Judge.     Modified  and  affirmed. 

Ejectment  for  forty  acres  of  farm  land.  The  defendant 
claimed  title  by  adverse  possession  under  both  the  ten-  and 
twenty-year  statutes,  and  also  claimed  (in  case  of  defeat  on 
the  question  of  title)  to  be  entitled  to  a  lien  on  the  premises 
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for  a  mortgage  of  $400  which  he  had  paid  thereon,  as  well  as 
for  taxes  and  improvements. 

The  facts  were  not  very  seriously  in  dispute.  Prior  to 
March,  1885,  Ole  Albregtson  (defendant's  father)  owned  the 
land  and  at  that  time  deeded  it  to  Annie  Nelson,  his  daughter, 
a  married  woman  (now  deceased).  Annie,  with  her  husband, 
Ole  Nelson,  and  her  children,  six  in  number,  took  possession 
of  the  premises,  and  in  December  Annie  and  Ole  mortgaged 
the  same  for  $400  to  one  Grover.  Subsequently  Annie  and 
Ole  with  their  family  left  the  place  and  moved  to  La  Crosse, 
where  Annie  died  intestate  in  April,  1889,  leaving  her  six 
children  as  her  sole  heirs  at  law.  Thus  the  title  became  vested 
in  the  six  children  subject  to  the  $400  mortgage  and  the  life 
estate  by  the  curtesy  of  their  father,  Ole. 

In  the  summer  of  1890  Ole  Albregtson,  defendant's  father, 
attempted  to  purchase  the  land  from  Ole  Nelson.  Evidently 
both  supposed  that  Ole  Nelson  owned  it  as  heir  of  his  de- 
ceased wife.  They  agreed  that  Ole  Albregtson  should  pur- 
chase the  land  and  pay  the  mortgage  of  $400  as  the  consid- 
eration therefor.  No  deed  was  made,  but  Ole  Nelson  returned 
the  deed  which  Ole  Albregtson  had  executed  and  delivered  to 
Annie  Nelson  in  1885.  Ole  Albregtson  took  possession  at 
once  and  remained  in  possession  from  that  time  until  his  death 
in  August,  1909,  making  large  improvements  and  paying  the 
taxes  regularly.  He  paid  the  mortgage  in  four  annual  in- 
stalments of  $100  each,  beginning  October  21,  1891,  and  also 
paid  the  interest  thereon.  He  died  testate,  devising  this 
property  to  the  defendant,  his  son.  His  will  was  duly  pro- 
bated, and  the  defendant  has  been  in  possession  claiming  title 
since  his  father's  death  and  up  to  the  time  of  the  commence- 
ment of  this  action  in  April,  1913. 

In  1911  Albert  T.  Nelson,  one  of  the  heirs  of  Annie  Nel- 
son, obtained  conveyances  from  the  remaining  heirs  of  their 
interests  in  the  land,  also  a  conveyance  from  his  father,  Ole, 
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of  his  interest,  and  in  July,  1912,  conveyed  the  same  by  war- 
ranty deed  to  the  plaintiff. 

The  jury  returned  a  special  verdict  covering  the  legal  is- 
sues in  the  case  by  which  they  found  (1)  that  Ole  Nelson 
sold  the  property  to  Ole  Albregtson  in  the  summer  of  1890 
in  consideration  of  the  assumption  and  payment  of  said  mort- 
gage; (2)  that  at  the  same  time  Ole  Nelson  surrendered  to 
Ole  Albregtson  the  deed  given  by  the  latter  to  Annie  Nelson; 
(3)  that  Ole  Albregtson  then  went  into  possession  of  the  prem- 
ises claiming  ownership;  (4)  that  he  continued  to  occupy 
under  such  claim  until  his  death;  (6)  that  defendant  took 
possession  thereof  as  devisee  of  Ole  Albregtson  claiming  own- 
ership; (6)  that  defendant  continued  such  possession  under 
such  claim  up  to  the  time  of  the  commencement  of  this  action ; 
(7)  that  the  money  with  which  the  mortgage  was  paid  was 
not  furnished  by  Ole  Nelson;  (8)  that  the  value  of  the  im- 
provements made  by  Ole  Albregtson  was  $900. 

On  the  trial  of  the  equitable  issues  the  court  found  that  the 
improvements  on  the  premises  were  made  in  good  faith  to 
preserve  and  protect  the  property,  that  the  mortgage  was  paid 
in  good  faith  to  protect  the  estate,  that  the  amount  of  prin- 
cipal and  interest  paid  on  the  mortgage,  with  interest  to  the 
date  of  the  findings,  is  $582.60,  that  the  taxes  paid  amount, 
with  interest,  to  $167.60,  that  the  reasonable  rental  value  of 
the  premises  during  the  twenty-three  years  was  $805,  and 
that  the  defendant  Albert  went  into  possession  of  the  premises 
claiming  title  immediately  on  his  father's  death  and  has  re- 
mained in  possession  claiming  title  up  to  the  time  of  the  trial. 

The  trial  court  concluded  that  the  life  estate  by  the  curtesy 
of  Ole  Nelson  was  barred  prior  to  the  commencement  of  this 
action  by  the  adverse  possession  of  Ole  Albregtson  and  his  dev- 
isee, the  defendant,  and  that  such  life  estate  is  vested  in  the 
defendant,  that  defendant  is  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee,  Grover,  and  is  also  entitled  to  recover 
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$900  as  the  value  of  the  improvements  made,  together  with 
the  sum  of  $400,  the  amount  of  the  mortgage  paid. 

"That  in  an  accounting  between  said  parties  the  defendant 
is  not  legally  chargeable  with  the  rents  and  profits  and  is  not 
entitled  to  credit  for  taxes  paid  and  interest,  but  inasmuch  as 
the  parties  have  both  adopted  the  rule  in  this  case,  that  tie 
defendant  should  be  charged  with  the  rents  and  profits  and  be 
credited  with  taxes  and  interest  paid  and  interest  on  taxes 
from  the  date  of  payment,  I  wiU  apply  that  rule  and  find  that 
the  defendant  should  be  charged  with  the  sum  of  $806  as 
rents  and  profits,  less  the  sum  of  $750.20,  being  the  amount 
of  interest  paid,  interest  accrued,  taxes,  and  interest  thereon, 
leaving  a  balance  of  $54.80,  with  which  defendant  should  be 
charged.  Deducting  this  amount  from  $1,300,  the  amount 
of  the  mortgage  and  value  of  improvements,  I  find  the  de- 
fendant entitled  to  recover  the  sum  of  $1,245.20,  together 
with  his  costs  and  disbursements  in  this  action. 

"That  defendant  is  entitled  to  have  said  sum,  together  with 
his  costs  and  disbursements,  declared  a  lien  upon  said  land, 
and  that  plaintiff  pay  the  same  within  sixty  days  after  service 
of  notice  of  entry  of  judgment  upon  him  or  his  attorney,  and 
that  upon  his  failure  so  to  dp  he  be  forever  barred  of  all  claim 
or  interest  in  said  land." 

Judgment  was  entered  in  accordance  with  the  findings.  By 
his  notice  of  appeal  the  plaintiff  appeals  "from  the  order  of 
the  court  made  in  said  action,  dated  April  6,  1914,  and  from 
the  conclusions  of  fact  and  conclusions  of  law  in  said  order 
contained  and  from  each  and  all  thereof,  and  from  the  judg- 
ment rendered  by  the  above  named  court  in  said  action  and 
entered  on  the  11th  day  of  April,  A.  D.  1914,  in  favor  of  the 
defendant  and  against  the  plaintiff  for  the  sum  of  $1,245.20, 
and  upon  the  failure  of  paying  said  sum  within  sixty  days 
from  notice  of  entry  of  judgment  plaintiff  be  forever  barred 
of  all  claim  or  interest  in  said  lands  in  question  and  from  the 
whole  thereof." 

For  the  appellant  there  was  a  brief  by  A,  U,  Mayland  and 
Theo.  Buehler,  and  oral  argument  by  Mr.  Mayland. 

S.  O.  Oilman,  for  the  respondent 
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WiNSLOw,  C.  J.  Appeals  can  only  be  taken  from  judg- 
ments or  orders.  Findings  of  fact  and  conclusions  of  law 
are  neither ;  hence  in  the  present  case  there  is  no  appeal  here 
except  the  appeal  from  that  part  of  the  judgment  which  fixes 
the  amount  recovered  by  the  defendant  and  made  a  lien  on 
the  premises  and  fixing  the  time  within  which  the  same  must 
be  paid  or  the  plaintiff  barred  of  his  right.  Neither  plaintiff 
nor  defendant  has  appealed  from  those  parts  of  the  judgment 
which  determine  that  the  defendant  has  acquired  Ole  Nelson's 
life  estate  therein  by  adverse  possession  and  that  the  plaintiff 
owns  the  remainder  in  fee. 

The  appellant  has  not  suffered,  however,  by  the  failure  to 
take  a  more  comprehensive  appeal.  We  have  carefully  ex- 
amined the  record  and  are  convinced  that  the  findings  of  fact 
both  of  the  jury  and  the  court  are  sustained  by  sufficient  evi- 
dence and  were  arrived  at  without  prejudicial  error. 

So  the  only  question  before  us  is  whether  on  the  facts  found 
the  trial  court  reached  the  right  conclusion  as  to  the  amount 
of  the  defendant's  equitable  lien. 

That  lien  was  made  up  of  three  component  parts,  viz.: 
(1)  the  amount  of  the  mortgage  paid,  with  interest;  (2)  the 
value  of  the  improvements;  and  (3)  the  amoimt  of  the  taxes 
paid,  with  interest.     These  will  be  considered  in  their  order. 

1.  As  to  the  mortgage  and  interest  the  trial  court  was 
clearly  right.  One  who  is  compelled  to  pay  off  a  mortgage 
on  land  in  order  to  protect  his  own  interest  therein  is  entitled 
to  be  subrogated  in  place  of  the  mortgagee  and  have  the  mort- 
gage lien  enforced  in  his  own  favor  so  far  as  necessary  to 
protect  himself  against  loss.  Charmley  v.  Charmley,  125 
Wis.  297,  103  N.  W.  1106.  Ole  Albregtson,  having  taken 
possession,  made  extensive  improvements,  and  paid  the  pur- 
chase price,  all  under  a  verbal  contract  of  purchase  made  with 
the  owner  of  the  life  estate,  might  doubtless  at  any  time  have 
compelled  a  conveyance  of  the  life  estate,  hence  he  had  an 
interest  in  the  land.     Having  been  compelled  to  pay  off  the 
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mortgage  in  order  to  protect  that  interest,  he  is  now  entitled 
to  have  the  lien  thereof  preserved  and  enforced  as  against  the 
remaindermen. 

2.  Different  considerations  arise  as  to  the  improvements. 
They  can  only  be  recovered  for  under  sec.  3096,  Stats.  1913, 
which  provides  that  where  recovery  is  had  in  ejectment  of 
land  "on  which  the  party  in  possession  or  those  under  whom 
he  claims,  while  holding  adversely  by  color  of  title  asserted 
in  good  faith,  founded  on  descent  or  any  written  instrument, 
shall  have  made  permanent  and  valuable  improvements  or 
shall  have  paid  taxes  assessed,"  such  party  shall  be  entitled 
to  have  the  value  of  the  improvements  and  the  amount  paid 
for  taxes  and  interest  thereon  assessed  and  declared  to  be  a 
lien  on  the  land. 

The  defendant  does  not  come  within  this  class  because,  as 
against  the  plaintiff,  Ole  Albregtson,  who  paid  the  taxes  and 
made  the  improvements,  never  held  adversely  by  color  of  title 
founded  on  a  written  instrument.  This  seems  to  be  clear  for 
two  reasons :  "first,  the  judgment  in  this  case,  which  defendant 
has  not  appealed  from,  in  effect  finds  that  the  possession  of 
defendant  and  his  father  was  adverse  only  as  to  Ole  Nelson, 
the  life  tenant,  and  not  as  to  the  remaindermen,  whose  estate 
is  now  held  by  the  plaintiff;  second,  there  was  no  "written 
instrument,"  within  the  meaning  of  the  section,  held  by  Ole 
Albregtson  at  any  time.  It  cannot  logically  be  held  that  the 
deed  to  Annie  Nelson  which  Ole  Nelson  turned  over  to  Ole 
Albregtson  at  the  time  of  the  trade  was  such  a  "written  in- 
strument." The  defendant  relies  on  Meade  v.  Oilfoyle,  64 
Wis.  18,  24:  K  W.  413,  where  it  was  held  that  the  written 
instrument  referred  to  in  sec.  4211,  Stats.,  defining  adverse 
possession,  was  satisfied  by  a  tax  deed  running  to  the  occu- 
pant's grantor.  The  present  case,  however,  is  one  where  the 
supposed  written  instrument  runs  not  to  plaintiff's  grantor 
but  to  a  third  person,  under  whom  neither  the  grantor  nor 
the  occupant  claims.     It  is  as  though  Nelson  had  turned  over 


13]  JANUAEY  TEEM,  1915.  493 

Tellett  V.  Albregtson,  160  Wis.  487. 

a  deed  running  to  John  Smith.  We  are  unable  to  see  how  it 
can  be  said  that  there  is  a  holding  under  color  of  title  asserted 
in  good  faith  founded  on  a  written  instrument  in  such  a  case. 

3.  We  agree  with  the  conclusion  of  the  trial  court  that  in 
this  action  the  defendant  is  not  legally  chargeable  with  rents 
and  profits  and  is  not  entitled  to  credit  for  taxes  paid  and 
interest.  He  is  not  chargeable  with  rents  and  profits  because 
the  plaintiff  has  only  the  remaindermen's  title.  Although 
Ole  N'elson  deeded  to  the  plaintiff's  grantor  in  1911  he  had 
no  title  to  convey  because  his  title  had  already  been  cut  off 
by  the  statute  of  limitations.  He  is  not  to  be  credited  with 
taxes  paid  because  he  purchased  the  life  estate  and  it  is  the 
duty  of  a  life  tenant  to  pay  the  taxes.  The  trial  judge,  how- 
ever, charged  the  defendant  with  $805  rents  and  profits  for 
twenty-three  years  and  credited  him  with  taxes  and  interest 
amounting  to  $750.20,  on  the  ground  that  the  parties  had 
both  adopted  the  rule  in  the  present  case  and  hence  he  would 
apply  it.  In  a  written  opinion  the  trial  judge  further  says 
on  this  question :  "The  parties  having  made  these  concessions 
[the  concessions  above  referred  to]  and  no  party  claiming 
anything  to  the  contrary,  I  accept  their  method  of  accounting 
in  this  respect."  We  find  nothing  in  the  record  to  contradict 
this  statement  of  the  trial  judge,  which  is  not  only  found  in 
the  opinion  and  finding  but  in  the  judgment  itself,  and  is  not 
contradicted  in  either  brief.  It  seems  only  fair,  therefore^ 
to  approve  of  the  inclusion  of  these  items  in  the  account,  not 
because  the  law  justifies  it  but  because  the  parties  have  ad- 
visedly consented  to  it  and  the  court  has  acted  upon  that  con- 
sent. As  matter  of  fact,  it  makes  a  difference  of  only  $54.80 
in  the  final  result. 

The  conclusion  is  that  the  judgment  must  be  modified  by 
eliminating  the  item  of  $900  for  improvements  from  the 
amount  adjudged  to  be  recovered  by  the  plaintiff  and  enforced 
by  means  of  a  lien  on  the  premises,  and  as  so  modified  the 
judgment  must  be  affirmed. 
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By  the  Court. — Judgment  modified  as  of  its  date  by  reduc- 
ing the  amount  recovered  by  the  defendant  and  made  a  lien 
on  the  premises  to  $345.20,  and  as  so  modified  afl^med;  costs 
to  be  taxed  in  favor  of  the  appellant. 


State  ex  eel.  Ruemmele  and  others,  Appellants,  vs.  Hau- 

GEx  and  others,  Respondents. 

March  25—ApHl  IS,  1915. 

Jurisdiction:  Quasl-iwdtctaZ  irihunaU:  Certiorari!  TresutnptUrM: 
Taxation:  Assessment:  County  equalization:  Review  hy  tax  com- 
mission: Procedure:  Mandatory  requirements:  Statutes  con- 
strued: "Commission:*'  Delegation  of  power, 

1.  When  the  petition  for  a  writ  of  certiorari  challenges  the  yaliditj 

of  the  decision  of  a  gna^i-jndicial  tribunal  acting  under  a  special 
grant  of  power,  because  of  specific  failure  to  observe  Jurisdlc- 
tlonal  requirements,  and  is  answered  by  a  return  purporting  to 
show  Just  what  was  done  in  respect  thereto,  it  cannot  be  pre- 
sumed In  support  of  the  decision  that  something  additional  was 
done. 

2.  In  reviewing,  under  sees.  1077a^l077Z,  Stats.,  a  county  board's 

determination  of  the  relative  value  of  taxable  property  in  the 
assessment  districts  of  the  county,  the  tax  commission  acts  as 
a  <7ua«i-Judicial  tribunal  under  a  special  grant  of  power,  with 
specified  procedure,  and  the  mandatory  requirements  of  the 
statute  must  be  at  least  substantially  followed  as  an  essential 
to  validity  of  the  result. 

8.  Under  sec.  1077/,  Stats.,  the  parties  interested  in  such  review  are 
entitled  to  an  opportunity  to  hear  the  evidence  produced,  to  op- 
pose it  with  evidence,  to  be  heard  by  counsel  upon  the  case  as 
closed  by  the  proofs,  and  to  have  the  controversy  determined 
upon  such  proofs. 

4.  The  term  "commission,"  as  used  in  sec.  1077/,  Stats.,  means  the 
commission,  not  a  single  member  of  it,  or  its  secretary,  or  any 
employee.  At  least  a  quorum  of  the  commission  must  partici- 
pate in  the  hearing  and  determination. 

6.  The  authority  granted  to  the  commission  by  sec.  1087 — 40a, 
Stats.,  "to  appoint  one  of  its  members,  or  its  secretary  or  engi- 
neer, to  act  for  it  to  investigate  and  make  report  upon  any 
matter  pending  before  it,"  etc.,  is  limited  to  purely  adminis- 
trative duties,  as  distinguished  from  those  of  a  Judicial  nature. 
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[6.  Whether  the  mere  failure  of  the  members  of  the  commission  or 
a  majority  of  such  members  to  sign  the  final  determination,  as 
required  by  sec.  1077;,  Stats.,  would  be  fatal  to  such  determina- 
tion, not  decided.] 

Appeai.  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county :  Geoeqe  THOMPSOjr,  Circuit  Judge.     Reversed, 

The  county  board  of  St.  Croix  county,  Wisconsin,  in  due 
form  of  law,  equalized  the  taxable  property  in  the  several 
taxing  districts  of  said  county  for  the  year  1913,  and,  on  such 
equalized  assessment,  made  an  apportionment  of  the  state  and 
county  taxes  to  be  levied  on  such  property  for  such  year  among 
such  taxing  districts.  In  due  time  thereafter,  the  city  of 
Hudson,  one  of  such  taxing  districts,  appealed  to  the  state  tax 
commission  for  a  review  of  said  county  assessment  and  rela- 
tive valuation  of  taxable  property  in  such  taxing  districts',  so 
far  as  it  affected  the  city  of  Hudson.  Such  application  was 
made  under  sees.  1077a-1077Z,  Stats.  It  was  entertained 
and  the  proceedings  carried  on  to  a  conclusion.  In  so  doing 
the  tax  commission  dealt  with  all  the  taxable  property  of  the 
county  and  made  an  entirely  new  determination  of  the  relative 
taxable  value  thereof,  and  filed  the  same  in  the  office  of  the 
county  clerk  of  St.  Croix  county  as  provided  in  sec.  1077;  of 
the  statutes.  Thereafter  a  number  of  resident  taxpayers  of 
several  of  the  taxing  districts  joined  in  commencing  a  cer- 
tiorari action  to  test  the  validity  of  such  determination.  In 
due  form,  the  writ  was  sued  out  and  served.  Such  proceed- 
ings were,  in  due  course,  had  that  the  proceedings  were  dis- 
missed and  judgment  rendered  accordingly.  The  grounds  sug- 
gested for  the  dismissal  were  numerous,  but  on  what  ground, 
or  grounds,  the  court  acted  does  not  appear. 

For  the  appellants  there  was  a  brief  by  N.  0.  Vamum, 
McNally  &  Doar,  and  Spencer  Haven,  and  oral  argument  by 
Mr.  Haven. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
oiC.  A.  Cross  and  E.  W.  Helms. 
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Marshall,  J.  Many  jurisdictional  features  were  claimed 
to  characterize  the  attempt  by  the  tax  commission  to  exercise 
authority  under  sees.  1077a-1077?,  Stats.  They  were  de- 
signed to  provide  a  remedy  for  failure  of  a  county  board  to 
make  an  equitable  relative  valuation  of  the  taxable  property 
in  the  taxing  districts  of  its  county.  None  of  the  suggested 
infirmities  were  foimd  below  to  exist.  Only  the  one  covered 
by  the  following  proposition  need  be  considered  here  for  rea- 
sons which  will  appear  in  the  course  of  the  discussion  of  it 

Did  the  appellate  tribunal  comply  with  the  provisions  of 
sec.  1077/  which  provides  that : 

**At  the  time  fixed  for  such  preliminary  hearing,  or  at  the 
time  to  which  the  same  may  be  adjourned,  the  tax  commis- 
aion  shall  determine  whether  such  appeal  shall  be  entertained 
or  dismissed.  For  that  purpose  they  shall  consider  such 
«wom  statements  as  may  be  filed  and  such  testimony  and  argu- 
ments as  may  be  presented  within  such  reasonable  time  as  the 
commission  may  fix  for  such  presentation.  If  satisfied  that 
no  substantial  injustice  has  been  done  in  the  county  assess- 
ment appealed  from,  the  commission  in  its  discretion  may 
dismiss  such  appeal.  If  the  appeal  be  not  dismissed,  the 
conmiission,  at  such  preliminary  hearing  or  at  the  time  to 
which  it  may  be  adjourned,  shall  make  up  the  issues  between 
the  parties  to  such  appeal  and  ascertain  whether  the  review 
and  redetermination  sought  by  such  appeal  shall  extend  to  all 
or  to  a  part  only  of  the  towns,  cities  and  villages  in  such 
county,  whether  to  real  estate  or  personal  property  or  to  all 
taxable  property  therein ;  and  for  that  purpose  the  commission 
may  require  furlier  statements  in  the  nature  of  pleadings  to 
be  filed  and  may  cause  any  statement  filed,  serving  as  a  plead- 
ing, to  be  amended  or  made  more  definite  and  certain." 

It  will  be  seen  that  the  statute  contemplates  a  noticed  time 
and  place  for  a  hearing  on  the  question  of  whether  a  proposed 
appeal  shall  be  entertained,  at  which  the  commission  shall  be 
present  and  hear  the  matter,  affording  the  parties  interested 
opportunity  to  present  evidence  for  and  against  the  proposi- 
tion, to  be  represented  by  coimsel,  to  be  informed  as  to  just 
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what  the  final  outcome  will  be  based  on,  to  present  arguments 
to  the  commission  in  respect  thereto,  and  that  upon  the  case 
80  heard  and  submitted,  the  conmiission  shall  decide,  and  then 
formulate  issues  defining  the  scope  of  the  review. 

It  is  important,  at  t^e  outset,  to  note  that  the  statute,  in 
mandatory  language,  requires  the  commission  to  make  its  de- 
termination at  the  hearing  and  then,  or  at  some  adjourn- 
ment, to  formulate  issues.  That,  necessarily,  implies,  that 
the  commission  shall  make  up  such  issues  in  session  so  that 
the  parties  may  have  opportunity  to  be  heard  in  respect 
thereto. 

As  to  what  was  in  fact  done  of  the  requirements  mentioned 
in  the  quoted  section,  the  record  imports  verity.  Smith  v, 
Bahr,  62  Wis.  244,  22  N.  W.  438.  As  to  courts  of  general 
jurisdiction  all  presumptions  are  in  favor  of  regularity,  but 
as  to  a  mere  tribunal  exercising  jtzo^'-judicial  authority  im- 
der  a  special  grant  of  power  with  specifically  defined  proce- 
dure, no  presumption  as  to  substantial  compliance  therewith 
can  supplement,  the  record,  nor  can  it  be  aided  by  evidence 
uliunde  the  record.  1  Bailey,  Jurisdiction,  sec  180  and  cases 
cited. 

True,  a  final  order  made,  as  appears  on  its  face,  with  all 
essentials  of  regularity,  is  prima  facie  evidence  that  the  pre- 
liminary requisites  were  complied  with,  and  so  the  record  is 
said  to  show  the  jurisdictional  facts  in  the  absence  of  some 
affirmative  proof  to  the  contrary.  Williams  v.  Mitchell,  49 
Wis.  284,  288,  6  N.  W.  798 ;  State  ex  rel.  Jenkins  v.  Harland, 
74  Wis.  11,  12,  41  N.  W.  1060 ;  State  ex  rel  Oottschalk  v. 
Miller,  136  Wis.  344,  117  N.  W.  809.  That  rule,  quite  out 
of  harmony  with  the  ancient  doctrine,  early  became  quite 
significant,  based  on  a  statute  applicable  to  a  particular  class 
ef  cases. 

Later  it  was  extended  by  the  court  without  support  by  ref- 
erence to  authority.  State  ex  rel.  Manitowoc  v.  County  Cleric, 
S9  Wis.  15,  16  N.  W.  617 ;  Common  Council  v.  State  ex  rel 
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Perkins,  59  Wis.  426,  18  N.  W.  324.  But  that  liberal  rule 
and  salutary  doctrine  does  not  support  presumptive  impeach- 
ment of  the  record.  That  is  to  say,  when  the  petition,  for  a 
writ  oi  certiorari  challenging  the  validity  of  a  proceeding,  as 
in  this  case,  upon  specific  failure  to  observe  jurisdictional  es- 
sentials, is  answered  by  a  return  purporting  to  show  just  what 
was  done  in  respect  thereto,  it  cannot  be  presumed,  in  favor 
of  the  respondent,  that  something  additional  was  done.  The 
challenge,  in  such  a  case,  calls  for  an  affirmative  showing  of 
jurisdiction  and  an  answer  exhibiting  the  facts,  leaving  no 
room  for  a  presumption  that  anything  additional  occurred 

Here  it  was  claimed  that,  at  the  preliminary  hearing  only 
one  member  of  the  commission  appeared,  that  parties  by 
counsel  entered  appearances;  that  no  proofs  were  presented 
in  respect  to  the  controversy;  that  parties  and  counsel  were 
notified  that  a  later  time  would  be  fixed,  of  which  due  notice 
would  be  given,  for  presentment  of  proofs ;  that  no  adjourn- 
ment was  taken,  no  further  hearing  had,  no  issue  made  up, 
and  nothing  further  occurred  to  the  notice  of  the  parties  in- 
terested, in  advance  of  the  filing  of  a  pretended  formal  de- 
cision, signed  by  the  secretary  of  the  conmiission,  as  such, 
which  occurred  some  over  three  months  after  the  real  termi- 
nation of  the  hearing,  June  31,  1914. 

The  return  to  the  writ  confessed  the  aforesaid  allegations 
of  the  writ,  as  to  only  one  member  of  the  conmiission  attend- 
ing at  the  preliminary  hearing,  the  appearance  of  parties,  the 
absence  of  any  adjournment,  the  delay  in  making  the  deter- 
mination, final  occurrence  thereof  without  notice  to  the  par- 
ties or  opportunity  to  be  heard  upon  the  proofs  to  be  consid- 
ered, and  a  decision,  based  in  part,  upon  proofs  not  presented 
at  the  hearing  or  of  which  the  parties  had  notice  and  oppor- 
timity  to  discuss  the  same  before  the  tribunal. 

Setting  aside  the  determination  by  local  authority  of  such 
an  important  matter  as  was  involved  in  this  case,  is  no  ordi- 
nary affair.     That  is  recognized  by  the  statute.     Hence,  at 
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every  step,  it  provides  that  the  commission,  acting  in  its  quasi- 
judicial  capacity  and  upon  due  notice  and  opportunity  to  be 
heard,  shall  decide.  The  statute  was  held  constitutional  only 
upon  the  theory  that  it  provides  for  a  jtwrn-judicial  remedy 
for  wrongdoing  on  the  part  of  local  officers.  Stale  ex  rel, 
Hessey  v.  Daniels,  143  Wis.  649,  128  N.  W.  565. 

The  tax  commission,  in  the  field  in  question,  does  not  act 
under  any  general  authority.  It  is  made  a  9i/a.<?«-judicial 
tribunal  for  the  particular  purpose,  with  specified  procedure 
to  be  observed  in  order  to  afford  a  just  treatment  of  the  mat- 
ter. Such  tribunal  is  within  the  class  placed  by  sec.  8, 
art.  VII,  of  the  constitution  under  the  superintending  con- 
trol of  the  circuit  courts.  State  ex  rel.  Augusta  v.  Loshy, 
116  Wis.  57,  90  N.  W.  188;  State  ex  rel.  Hessey  v.  Daniels, 
143  Wis.  649,  128  K  W.  565. 

Such  a  tribunal  being  a  mere  legislative  creation,  it  has  no 
power  except  such  as  is  particularly  granted.  There  being 
no  remedy  provided  for  reviewing  its  acts,  except  upon  juris- 
dictional grounds,  the  mandatory  requirements  of  its  creation 
and  activity  must  be,  at  least,  substantially  followed  as  an 
essential  to  validity  of  the  result.  The  interested  parties  have 
an  absolute  right  to  insist  upon  that.  The  principle  of  due 
process  of  law  requires  it. 

!Now  were  the  mandatory  calls  of  the  statute  for  a  commis- 
sion hearing  with  opportunity  for  adversary  parties  to  appear 
with  counsel,  present  evidence,  hear  the  evidence  and  discuss 
the  same,  and  to  have  a  decision  thereon,  followed  ?  It  seems 
they  were  not  and  that  the  commission  misconceived  its  power 
and  the  importance  of  a  controversy  involving  whether  the 
result  of  exercise  of  the  most  important  fimction  of  local  self- 
government  should  be  condemned  as  invalid,  and  a  new  one, 
made  by  an  appellate  tribunal,  take  its  place. 

Counsel  for  respondents  rely  upon  the  general  authority 
conferred  upon  the  tax  commission  by  sec.  1087 — 37,  to  ap- 
point a  secretary  to  perform  such  duties  as  may  be  required 
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by  it,  to  make  needful  rules,  not  inconsistent  with  law,  for 
the  orderly  and  methodical  performance  of  its  duties  as  a 
board  of  assessment,  and  for  conducting  hearings  and  other 
proceedings  before  it.  We  cannot  perceive  anything  therein 
which  warrants  violation  of  the  mandatory  requirements  of 
sec.  1077/. 

Reliance  is  also  placed  on  sec.  1087 — lOa,  which  is  refe^ 
able  to  ch.  606,  Laws  of  1911,  and  provides  that  "the  com- 
mission may,  in  its  discretion,  appoint  one  of  its  members,  or 
its  secretary  or  engineer,  to  act  for  it  to  investigate  and  make 
report  upon  any  matter  pending  before  it,  and  such  member, 
secretary  or  engineer,  may  hold  hearings,  administer  oaths 
to  witnesses,  take  testimony  and  perform  all  duties  necessary 
to  carry  his  commission  into  effect.     He  shall  report  any  evi- 
dence submitted  to  him  to  the  commission  in  such  manner  as 
it  may  prescribe."     The  very  nature  of  the  authority  thus 
granted,  repels  the  idea  that  it  was  intended  to  authorize  the 
commission  to  delegate  to  one  of  its  members,  or  its  secretary 
or  engineer,  quasi-jvidicial  duties  under  sec  1077/.     It  would 
not  be  free  from  serious  doubt  as  to  whether  authority  to 
delegate  such  power  could  be  given.     The  del^able  authority, 
obviously,  is  confined  to  purely  administrative  duties  as  dis- 
tinguished from  those  of  a  judicial  nature.     But  let  that  he 
as  it  may,  and  given  all  the  effect  claimed  for  sec.  1087 — 40a, 
it  does  not  militate  against  the  necessity  to  observe  the  re- 
quirements of  sec.  1077fj  that  Ihe  parties  interested   shall 
have  opportunity  to  hear  the  evidence  produced,  to  oppose  it 
with  evidence,  to  be  heard  by  counsel,  upon  the  case  as  closed 
by  the  proofs  and  to  have  the  controversy  determined  upon 
such  proofs;  all  of  which  was  widely  departed  from.      But 
we.  hold  firmly  to  the  view  that  the  term  "commissiora"  as 
used  in  sec.  1077/  means  commission,  not  a  single  meinber 
of  it,  or  its  secretary  or  any  employee, — ^not  necessarilj  all 
the  members  of  the  commission,  though  in  such  an  important 
matter  as  overturning  the  decision  of  a  county  board  of  as- 
sessment, it  were  better  that  all  members  of  the  tribunal 
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should  sit  at  the  hearing,  but,  at  least,  a  quorum  must  par- 
ticipate so  as  to  answer  to  the  call  for  the  statutory  tribunal. 

The  idea  that  the  particular  remedy  is  to  be  administered 
by  the  commission,  strictly  so  called,  is  strengthened  by  the 
requirement  under  sec.  1077;  that  the  final  determination 
shall  be  "signed  by  the  members  or  a  majority  of  the  members 
of  such  commission."  Whether,  in  case  of  an  actual  deter- 
mination by  the  commission,  or  a  majority  thereof,  the  omis- 
sion of  such  signing,  as  was  the  case  here,  would  be  a  fatal  de- 
fect, we  do  not  decide;  but  we  have  no  hesitancy  in  saying 
that  the  requirement  clearly  indicates  that  the  commission,  as 
a  qiuisirjvidiciaX  tribunal,  is  required  to  act,  and  that  by 
far  the  better  way  is  to  follow  the  mandatory  words  of  the 
statute. 

By  the  Court — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  sustaining  the 
claim  of  appellants  upon  the  grounds  indicated  in  this  opin- 
ion, with  costs. 


Denniston,  Respondent,  vs.  Johnson,  Appellant. 

March  25— April  IS,  1915. 

Realrestate  l>roker8:  Commissions:  Trial:  Questions  for  jury:  New 

trial. 

In  an  action  to  recover  a  commission  on  a  sale  of  land,  where  the 
only  issue  for  determination  by  the  jury  was  as  to  whether 
plaintiff  was  the  procuring  cause  of  the  sale,  and  by  agreement 
and  consent  of  counsel  only  that  question  was  submitted,  a  ver- 
dict finding  that  plaintiff  was  not  such  cause  entitled  defendant 
to  Judgment,  and  it  was  error  to  grant  a  new  trial  on  the  ground 
that  the  jury  should  not  have  been  restricted  to  that  issue. 

Appeal  from  an  order  of  the  circuit  court  for  St.  Croix 
county :  Gbobqe  Thompson,  Circuit  Judge.     Reversed. 

This  is  an  action  to  recover  damages  as  commission  upon 
an  alleged  sale  of  real  estate. 

The  plaintiff  is  a  real-estate  broker  in  the  city  of  Hudson. 
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Defendant  owned  a  tract  of  land  in  the  outskirts  of  the  city. 
In  November,  1913,  the  defendant  and  plaintiff  had  a  con- 
versation in  reference  to  selling  defendant's  property.    No 
contract  was  entered  into  at  this  time.     In  December  fol- 
lowing the  plaintiff  went  to  the  defendant  and  told  him  that 
he  had  a  party  who  desired  to  buy  property  about  the  size  of 
defendant's.     Defendant  told  plaintiff  that  he  would  sell  if 
he  could  get  his  price  and  that  plaintiff  might  show  his  party 
the  place.     There  is  some  conflicting  testimony  as  to  whether 
commission  was  mentioned  at  this  time  or  not.     Plaintiff 
showed  the  property  to  his  party,  one  Eastwood  of  Le  Sueur, 
Minnesota,  but  Eastwood  did  not  then  decide  to  purchase  and 
stated  that  he  wanted  his  wife  to  see  the  property.    East- 
wood left  Hudson  the  following  day.     Later  he  wrote  the 
plaintiff  asking  the  lowest  price  the  property  could  be  bought 
for  and  giving  terms  of  payment.     Plaintiff,  after  seeing  de- 
fendant, answered  this  letter  and  quoted  the  price  at  $2,500 
with  some  personal  property  thrown  in.     Eastwood  replied 
by  letter  that  this  was  too  much  and  he  thought*  that  $2,000 
ought  to  purchase  the  property.     Plaintiff  showed  this  sec- 
ond letter  to  defendant.     The  plaintiff  did  not  answer  this 
letter  and  did  not  make  the  sale.     Some  time  later  Eastwood 
returned  to  the  city  of  Hudson,  refused  to  have  any  further 
dealings  with  the  plaintiff,  and  secured  one  Tappins  to  show 
him  some  property.     Tappins  showed  him  the  defendant's 
property  and  the  sale  was  finally  consummated,  Tappins  re- 
ceiving $100  commission.    At  the  time  the  plaintiff  first  heard 
from  Eastwood  by  letter  and  went  to  defendant  the  question 
of  a  commission  was  mentioned  by  the  parties.     Plaintiff 
testifies  that  defendant  then  stated  he  would  take  $2,500  for 
his  property  and  would  pay  a  five  per  cent,  commission  for 
securing  a  purchaser,  to  which  plaintiff  replied,  "All  right" 
The  defendant's  testimony  is  to  the  effect  that  plaintiff  de- 
manded a  five  per  cent,  commission  on  whatever  sale  was 
effected.     After  the  property  had  been  sold  plaintiff  notified 
defendant  that  he  expected  payment  of  a  commission. 
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The  court,  by  special  verdict,  submitted  to  the  jury  the 
inquiry:  "Was  the  plaintiff  the  procuring  cause  in  the  sale 
to  M.  J.  Eastwood  of  the  real  estate  in  question?"  and  the 
jury  answered  in  the  negative.  At  the  time  of  submitting 
the  case  to  the  jury  counsel  for  both  parties  in  open  court  con- 
sented that  this  was  the  only  issue  presented  under  the  evi- 
dence adduced.  The  defendant  moved  for  judgment  on  the 
verdict,  which  motion  was  denied.  The  plaintiff  moved  for 
judgment  notwithstanding  the  verdict  and,  in  case  such  mo- 
.tion  be  denied,  for  a  new  trial.  The  court  granted  a  new 
trial  upon  the  ground  that  it  erred  in  restricting  the  jury  to 
the  issue  embraced  in  the  special  verdict.  From  such  order 
this  appeal  is  taken. 

N.  0.  Vamum,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  ^Yh^te  <&  SJcogmo, 
and  oral  argument  by  0.  B.  Shogmo. 

SiEBECKEB,  J.  The  order  granting  a  new  trial  must  be 
reversed.  It  appears  that  the  only  issue  presented  for  deter- 
mination by  the  jury  under  the  evidence  was  embraced  in  the 
question  of  the  special  verdict.  The  contract  between  the 
parties  for  a  commission  for  the  sale  of  defendant's  real  estate 
was  an  oral  one.  The  evidence  of  the  parties  on  the  subject 
only  permits  of  the  inference  that  plaintiff  was  to  receive  the 
commission  claimed  by  him  in  case  he  procured  a  purchaser 
for  the  sale  of  defendant's  property.  The  jury  by  their  spe- 
cial verdict  found  that  the  plaintiff  was  not'  the  procuring 
cause  of  the  sale  of  defendant's  property  to  Eastwood.  The 
evidence  abundantly  supports  this  finding.  The  record  also 
shows  that  counsel  for  both  parties  consented  and  agreed  that 
this  was  the  only  issue  raised  in  the  case  for  determination 
by  a  jury.  The  defendant  was  entitled  to  judgment  on  the 
verdict. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  that  the  circuit  court 
award  the  defendant  judgment  on  the  verdict  of  the  jury. 
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March  25— April  /5,  1915. 

Slander:  Counterclaim. 

In  an  action  for  slander  tlie  defendant  may  counterclaim  for  a 
slander  uttered  at  the  same  time  and  place  as  the  slander  set  up 
in  the  complaint  The  entire  word-encounter  is  in  such  case 
the  ''transaction/'  within  the  meaning  of  sec  2656,  Stats. 

Appeal  from  an  order  of  the  circuit  court  for  Sauk  county: 
James  O'Neill,  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  for  slander. 
The  complaint  sets  up  three  separate  causes  of  action.  The 
defendant  answered,  setting  up  two  counterclaims,  to  each  of 
which  the  plaintiff  demurred. 

The  court  sustained  the  demurrer  as  to  the  second  counter- 
claim and  overruled  it  as  to  the  first 

The  plaintiff  assigns  error  in  overruling  the  demurrer  to 
the  first  counterclaim,  which  is  as  follows : 

"Further  answering  the  allegations  of  the  first  cause  of 
action  in  said  complaint  contained,  and  as  and  for  a  counter- 
claim thereto,  the  defendant  alleges  that  on  the  6th  day  of 
May,  1913,  at  the  time  and  place  and  as  a  part  of  the  conver- 
sation therein  referred  to,  the  said  plaintiff  in  the  presence 
and  hearing  of  one  Floyd  Darrow,  Lula  Powell,  Elmina  Pow- 
ell, Albert  Wagner,  and  other  persons,  did  maliciously  speak 
and  publish  to,  of,  and  concerning  this  defendant  the  follow- 
ing false  and  scandalous  defamatory  words,  to  wit :  'You  are 
3,  pup,  the  biggest  pup  that  ever  lived ;'  thereby  charging  and 
intending  to  charge  that  this  defendant  was  a  person  of  low, 
mean,  and  disreputable  character  and  habits.  That  in  addi- 
tion to  said  false  and  defamatory  words,  and  on  the  same  date 
and  under  the  same  circumstances  and  in  the  hearing  of  the 
same  persons,  the  plaintiff  did  maliciously  speak  and  publish 
to,  of,  and  concerning  the  defendant  the  following  false,  scan- 
dalous, and  defamatory  words,  to  wit:  'Where  is  that  watch 
you  stole  from  your  father  V  thereby  charging  and  intending 
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to  charge  that  the  defendant  stole  his  father's  watch ;  and  de- 
fendant further  shows  as  a  part  of  his  said  comiterclaim  that 
by  reason  of  the  utterance  of  such  false  and  defamatory  words 
the  defendant  has  suffered  great  damage  to  his  reputation  and 
great  mental  anguish,  all  to  his  damage  in  the  sum  of  two 
thousand  dollars  ($2,000)." 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Grotophorst,  Evans  &  Thomas, 

For  the  respondent  there  was  a  brief  by  James  A.  Stone, 
attorney,  and.  John  A.  Aylwcrrd,  of  counsel,  and  oral  argu- 
ment by  Mr.  Aylward. 

Kebwin,  J.  The  first  cause  of  action  charged  that  on  May 
6,  1913,  "in  the  town  of  Excelsior,  county  of  Sauk,  state  of 
Wisconsin,  the  defendant,  in  the  presence  and  hearing  of 
Floyd  Darrow,  Lula  Powell,  the  plaintiff's  wife,  and  others, 
maliciously  spoke  of  and  concerning  the  plaintiff  the  follow- 
ing false  and  defamatory  words :  'You  stole  straw  from  your 
mother.     You  are  a  thief.' 

"Further  complaining,  plaintiff  alleges  that  by  reason  of 
the  utterance  of  such  false  and  slanderous  words  the  plaintiff 
has  suffered  a  great  damage  to  his  reputation  and  has  suffered 
a  great  mental  anguish,  and  has  been  damaged  in  the  sum  of 
two  thousand  dollars  ($2,000)." 

To  this  cause  of  action  the  defendant  set  up  the  counter- 
claim set  forth  in  the  statement  of  facts. 

The  decisions  of  this  court  construing  the  Code  favor  set- 
tling all  controversies,  so  far  as  may  be,  in  one  action.  In  an 
action  by  plaintiff  for  assault  and  battery  committed  by  the 
defendant  on  him,  an  assault  by  plaintiff  on  defendant  in  the 
same  affray  was  held  pleadable.  Pelton  v.  Powell,  96  Wis. 
473,  71  iSr.  W.  887;  Gutzman  v.  Clancy,  114  Wis.  589,  90 
N.  W.  1081.  If  in  the  same  encounter,  in  an  action  by 
plaintiff  for  assault  and  battery,  defendant  may  counterclaim 
for  assault  and  battery  committed  on  him,  it  seems  clear  that 
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in  a  slander  action  the  defendant  may  plead  a  slander  arising 
at  the  same  time  and  place  as  the  slander  set  up  in  the  com- 
plaint. It  has  been  held  by  this  court  that  the  word  ^'transac- 
tion" in  sec.  2656,  Stats.,  as  applied  to  assault  and  battery 
cases,  includes  the  entire  physical  encounter.  Pelton  v.  Pow- 
ell, siqrra;  Gutzman  v.  Clancy,  supra.  It  seems  plain,  there- 
fore, that  in  slander  cases  "transaction"  must  include  the 
entire  word-encounter. 

In  Pelton  v.  Powell,  supra,  it  was  sought  to  limit  "transac- 
tion" to  contract  relation,  but  that  contention  was  overruled. 
Page  475.  ^If  the  counterclaim  grows  out  of  the  same  trans- 
action and  also  defeats  or  modifies  the  plaintiffs  claim,  it 
may  be  pleaded  under  Wisconsin  decisions.  Dietrich  v,  Koch, 
35  Wis.  618 ;  Weatherby  v.  Meihlejohn,  56  Wis.  73, 13  N.  W. 
697 ;  Hechman  v.  Swartz,  55  Wis.  173,  12  N.  W.  439.  As 
to  meaning  of  "transaction*'  as  defined  by  this  court,  see  Em- 
erson  v.  Nash,  124  Wis.  369,  382,  102  K  W.  921 ;  McAHhur 
V.  Moffet,  143  Wis.  564, 128  N.  W.  445.  True,  there  is  some 
conflict  of  authority,  as  pointed  out  in  Outzman  v.  Clancy, 
114  Wis.  589,  90  K  W.  1081,  and  Wrege  v.  Jones,  13  N. 
Dak.  267, 100  N.  W.  705.  We  think,  however,  that  this  case 
is  ruled  by  former  decisions  of  this  court  heretofore  cited, 
therefore  the  order  of  the  court  below  is  right  and  must  be 
affirmed. 

By  the  Court. — The  order  appealed  from  is  affirmed. 
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Mbissneb,  Administrator,  Appellant,  vs.   Southern  Wis- 
consin RA.ILWAY  Company,  Eespondent* 

March  25^April  IS,  1915. 

Street  railway  a:  Killing  of  pedestrian:  Contributory  negligence: 
Failure  to  look  and  listen  before  crossing  track, 

1.  Due  care  in  approaching  a  railway  track  can  be  satisfied  only  by 

full  use  of  the  senses  of  sight  and  hearing  at  the  last  moment 
of  opportunity  before  passing  the  line  between  safety  and 
peril;  and  the  nonobservance  of  the  duty  to  look  and  listen  is 
negligence  per  se, 

2.  Where  plalntiif's  Intestate,  while  crossing  from  south  to  north 

on  a  street  running  east  and  west,  upon  which  there  was  a  dou- 
ble street-car  track,  passed  to  the  rear  of  a  standing  east-bound 
car  and  as  he  stepped  on  to  the  west-bound  track  was  struck  and 
killed  by  a  car  going  west,  which  he  would  have  seen  had  he 
looked  to  the  east  while  he  was  in  the  space  between  the  two 
tracks,  he  was  guilty  of  contributory  negligence  as  matter  of  law. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed, 

Plaintiff  brought  this  action  as  administrator  of  the  estate 
of  Andrew  Grady,  deceased,  to  recover  damages  from  the  de- 
fendant for  the  death  of  said  Grady.  The  defendant  main- 
tains a  double  track  on  Williamson  street  in  the  city  of  Madi- 
son between  Baldwin  and  Dickinson  streets,  converging  into 
a  switch  at  Dickinson  street  and  extending  eastwardly  as  a 
single  track.  Cars  going  east  wait,  when  necessary,  on  the 
east-bound  track  near  Dickinson  street  for  the  west-bound 
cars  to  clrar  the  switch.  On  the  night  of  the  accident  at 
about  7  o'clock,  March  28,  1913,  the  car  going  east  was  stand- 
ing about  130  or  140  feet  from  the  switch  waiting  for  the 
west-boimd  car  to  pass  and  the  west-bound  car  was  at  Dick- 
inson street  ready  to  enter  the  switch.  Grady,  while  in  the 
act  of  crossing  Williamson  street  in  the  middle  of  the  block, 
passed  either  to  the  rear  or  in  front  of  the  east-bound  car, 
and  as  he  stepped  on  to  the  west-bound  track  he  was  struck 
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by  the  car  going  west,  receiving  injuries  which  resulted  in 
his  death.  The  complaint  alleged  that  at  the  time  Grady 
started  to  cross  the  street  the  west-bound  car  was  standing 
still  at  the  intersection  of  Dickinson  and  Williamson  streets; 
that  deceased  had  passed  over  the  east-bound  track  and  was 
about  to  cross  the  west-bound  track  when  the  defendant  care- 
lessly and  negligently  started  said  car  and  operated  it  at  a 
high  rate  of  speed  without  any  warning  of  its  approach.  The 
answer  of  the  defendant  denied  negligence  on  its  part  and 
charged  the  deceased  with  contributory  negligence.  At  the 
close  of  plaintiff^s  testimony,  on  motion  of  the  defendant  a 
nonsuit  was  granted  and  judgment  entered  dismissing  the 
complaint,  from  which  judgment  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Aylward,  Davies  S 
Olbrich,  attorneys,  and  Ray  W.  Clarice,  of  counsel,  and  oral 
argument  hj  J.  A.  Aylward. 

For  the  respondent  there  was  a  brief  by  Jones  <&  Schubring, 
and  oral  argument  by  E.  J.  B.  Schvbring. 

Babn^s,  J.  On  the  motion  for  nonsuit  the  circuit  judge 
summed  up  the  situation  as  follows : 

"There  is  no  evidence  in  the  record  that  the  deceased  ever 
looked  or  listened  for  an  approaching  car.  If  we  assume,  as 
the  plaintiff  urges  we  must,  that  the  deceased  did  look  and 
listen  before  he  started  to  cross  the  street,  then  we  find  he  is 
in  the  situation  where,  having  observed  a  car  which  was  about 
to  approach,  he  starts  across  the  street,  taking  a  path  which 
makes  the  approaching  car  come  somewhat  from  his  rear;  he 
passes  a  standing  car  which  obstructs  his  view,  passes  over  an 
area  in  which,  if  he  had  stopped  to  look  or  listen,  he  could 
have  saved  himself  from  injury;  passes  in  front  of  the  ap- 
proaching car,  without  ever  looking  or  listening  after  he  has 
passed  the  obstruction,  and  receives  the  injury.  I  am  satis- 
fied, under  the  settled  rules  of  the  decisions  of  this  state,  that 
under  such  circumstances  the  plaintiff  cannot  recover." 

The  appellant  insists  that  the  trial  court  erred  in  its  con- 
clusion, and  argues   (1)   that  deceased  could  only  be  held 
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guilty  of  contributory  negligence  as  a  matter  of  law  where 
the  negligence  was  so  clearly  proven  as  to  leave  no  room  for 
doubt  or  controversy;  (2)  that  deceased  had  a  right  to  cal- 
culate whether  he  had  sufficient  time  to  pass  in  front  of  the 
approaching  car,  and,  if  he  miscalculated,  he  was  not  nece*- 
sarily  negligent;  and  (3)  the  "look  and  listen^'  rule  is  sub- 
ject to  the  qualification  that  the  duty  is  limited  by  the  oppor- 
tunity for  observing  danger  which  the  situation  affords. 
Starting  with  these  premises,  it  is  argued  that  it  must  be  pre- 
sumed that  deceased  looked  for  the  approaching  car  at  the 
proper  time  before  attempting  to  cross  the  street  and  calcu- 
lated that  he  could  safely  cross  ahead  of  the  car,  and  that  his 
vision  in  the  immediate  vicinity  of  the  track  was  obstructed 
by  the  standing  car,  so  that  he  could  not  see  the  approaching 
car  until  he  actually  stepped  in  front  of  it  In  this  situation 
appellant  insists  that  the  negligence  of  the  deceased  was  a 
jury  question. 

The  rule  is  established  by  this  court  in  a  long  line  of  de- 
cisions that  'TDue  care  in  approaching  a  railway  track  can 
be  satisfied  only  by  full  use  of  the  senses  of  sight  and  hear- 
ing at  the  last  moment  of  opportunity  before  passing  the  line 
between  safety  and  peril."  Ooldmanai  v.  Milwaukee  E.  R,  & 
L.  Co.  123  Wis.  168, 170, 101  K  W.  384;  Schroeder  v.  Wis, 
Cent.  R.  Co.  117  Wis.  33,  38,  93  N.  W.  837;  MoHce  v.  Mil- 
waukee E.  R.  &  L.  Co.  129  Wis.  529,  533,  109  N.  W.  567 
Marshall  v.  0.  B.  &  W.  R.  Co.  125  Wis.  96,  103  K  W.  249 
Koester  v.  C.  &  N.  W.  R.  Co.  106  Wis.  460,  464,  82  N.  W 
295 ;  Cawley  v.  La  Crosse  City  R.  Co.  101  Wis.  145,  77  N 
W.  179 ;  Schliesleder  v.  Milwaukee  E.  R.  &  L.  Co.  147  Wis 
668,  672,  134  N.  W.  144;  Kowalkowski  v.  M.  N.  R.  Co.  157 
Wis.  473,  476,  146  K  W.  801.  ISTonobservance  of  the  duty 
to  look  and  listen  is  negligence  per  se.  White  v.  C.  &  N.  W. 
R.  Co.  102  Wis.  489,  493,  78  N.  W.  585,  and  cases  cited 
above. 

The  two  inside  tracks  were  five  feet  apart;  the  overhang 
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of  the  standing  car  occupied  a  part  of  the  space  between  the 
two  tracks.     It  seems  obvious  that  when  the  deceased  reached 
the  north  rail  of  the  east-bound  track,  or,  at  most,  when  he 
was  a  foot  or  two  beyond  it,  there  was  absolutely  nothing  to 
prevent  him,  while  he  was  still  without  the  danger  zone,  from 
seeing  the  headlight  on  the  approaching  car  had  he  looked. 
The  car  must  have  been  close  to  him,  and  it  is  undisputed 
that  the  headlight  was  lit.     The  headlight  was  in  the  center 
of  the  car,  and  the  deceased  was  about  five  feet  to  the  west  of 
the  standing  car.     Ordinarily  it  would  not  be  very  dark  at 
7  o'clock  in  the  evening  on  March  28th.     There  is  no  claim 
that  it  was  stormy.     We  think  there  is  no  room  for  a  jury  to 
find  that  the  deceased  had  entered  the  zone  of  danger  before 
he  crossed  the  track  on  which  the  east-bound  car  stood.     There 
might  be  some  plausibility  in  such  a  claim  if  the  deceased 
had  been  driving  a  vehicle,  so  that  there  was  an  actual  entry 
into  the  danger  zone  while  the  approaching  car  was  hidden 
from  view  by  the  stationary  one.     This  could  not  be  the  case 
with  a  foot  passenger.     While  a  railroad  track  in  itself  is  a 
sign  of  danger,  the  deceased,  if  he  paid  any  attention  to  what 
he  was  doing,  must  have  known  of  the  proximity  of  the  car 
which  struck  him.     The  east-bound  car  was  waiting  near  the 
middle  of  a  block  for  the  other  to  pass.     The  latter  stopped 
at  the  switch.     If  deceased  looked  for  the  car  at  all  he  must 
have  seen  it.     If  he  knew  it  was  coming,  there  was  all  the 
more  reason  why  he  should  have  looked  before  he  actually 
stepped  in  front  of  it. 

By  the  Court — Judgment  affirmed. 
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"SjLNBONy  Respondent,  vs.  Feitliwg,  Appellant. 

March  25— April  13,  1915, 

Slander:  Complaint:  Bufflciency:  Wards  spoken  in  jest:  Instructions 

to  jury. 

1.  la  an  action  for  slander  a  complaint  alleging  that  defendant,  in 

the  presence  and  hearing  of  one  K.  H.  and  of  Mrs.  K.  H.,  spoke  of 
and  concerning  the  plaintiff  that  he  "  lias  been  over  and  stayed 
with  your  woman  when  you  were  not  at  home/  meaning  and 
intending  thereby  to  charge  that  the  plaintiff  has  had  improper 
relations  with  the  said  Mrs.  K.  H./'  is  held,  on  demurrer,  to 
state  a  good  cause  of  action. 

2.  Where,  under  the  testimony  in  such  case,  the  Jury  would  have 

been  warranted  in  finding  that  the  alleged  slanderous  words 
were  spoken  as  Joking  or  jesting  remarks  and  were  so  under- 
stood by  the  hearers  and  were  therefore  not  actionable,  an 
instruction  to  the  effect  that,  although  the  words  were  so  spoken 
and  so  understood,  the  defendant  would  still  be  liable,  and  that 
the  fact  that  they  were  spoken  by  way  of  a  jest  and  so  under- 
fitood  could  only  be  considered  in  reduction  of  damages,  was 
prejudicially  erroneous. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Reversed. 

This  action  was  brought  to  recc^p^er  damages  for  slander. 
The  complaint  sets  up  four  separate  causes  of  action.  The 
defendant  answered  by  way  of  general  denial  and  set  up  mat- 
ters in  mitigation  of  damages.  The  defendant  objected  to 
any  evidence  under  the  first  and  third  causes  of  action,  on 
the  ground  that  neither  of  them  stated  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court  sustained  the  objection 
to  the  third  cause  of  action  and  overruled  it  as  to  the  first,  to 
which  ruling  the  defendant  excepted. 

The  jury  returned  a  general  verdict  for  plaintiff  and  as- 
sessed his  compensatory  damages  at  $125  and  punitory  dam- 
ages at  $175.  The  court  thereupon  rendered  judgment 
against  the  defendant  on  the  verdict  for  $300,  but  subse- 
quently, on  defendant's  motion  to  set  aside  the  judgment  and 
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grant  a  new  trial,  ordered  that  the  verdict  for  punitory  dam- 
ages be  set  aside  and  the  judgment  modified  accordingly. 
Judgment  was  thereupon  entered  against  the  defendant  for 
$125  damages  and  costs,  from  which  this  appeal  was  taken. 

Jf.  /.  Briggs,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Oilbert  <&  Ela,  and 
oral  argument  by  B.  A.  Heilman. 

Kebwin,  J.  1.  Several  errors  are  assigned  and  argued 
here  as  grounds  for  reversal.  The  first  is  that  the  objection 
to  any  evidence  under  the  first  cause  of  action  should  have 
been  sustained.  The  essential  allegations  are:  ^'^Anirew 
Hanson  (and  meaning  thereby  this  plaintiff)  has  been  over 
and  stayed  with  your  woman  when  you  were  not  at  home,* 
meaning  and  intending  thereby  to  charge  that  the  plaintiff 
has  had  improper  relations  with  the  said  Mrs.  Eiiute  Han- 
son/* The  contention  of  the  appellant  under  this  head  is 
that  there  was  not  sufficient  matter  set  up  by  way  of  induce- 
ment or  colloquium.  We  are  satisfied  that  a  good  cause  of 
action  was  stated  in  the  alleged  first  cause  of  action.  Lang- 
ton  V.  Ha/jerty,  35  Wis.  150;  Smith  v.  Utley,  92  Wis.  133, 
65  N.  W.  744;  Downer  v.  Tubhs,  152  Wis.  177,  139  N.  W. 
820. 

It  is  contended  by  counsel  for  appellant  that  there  was 
prejudicial  error  in  the  charge.  Quite  a  large  amount  of  tes- 
timony was  received  in  the  case  to  the  effect  that  the  "v^ords 
spoken  were  spoken  by  way  of  a  joke  and  were  simply  joking 
and  jesting  remarks  and  were  so  understood.  It  appoa^s 
from  the  evidence  that  the  parties  were  near  neighbors  a^" 
were  on  very  friendly  relations  during  all  the  time  of  ^^ 
speaking  of  the  words  and  until  some  time  thereafter  and  up 
to  January,  1914,  when  some  trouble  arose  on  a  promissory 
note  which  resulted  in  a  suit  by  defendant  against  the  plaint- 
iff on  the  note.  The  present  action  was  thereafter  oom- 
menced  in  May,  1914. 
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Counsel  complains  of  the  following  part  of  the  charge : 

"If  you  find  that  Mr.  Feuling  was  joking  when  he  spoke 
the  words  here  in  question,  that  fact  will  not  prevent  the 
plaintiff  from  recovering  damages  against  him,  but  you  may 
consider  the  fact  that  these  words  were  spoken  as  joking  or 
jesting  remarks,  if  you  find  that  to  be  the  fact  and  you  find 
that  they  were  so  understood  by  those  who  heard  them — I  say 
if  that  be  your  finding,  you  may  consider  this  fact  in  deter- 
mining the  amount  of  damages  that  you  may  assess  against 
Mr.  Feuling,  because  language  which  is  understood  to  be 
spoken  as  a  joke  or  jest  ordinarily  is  less  injurious  than  when 
spoken  seriously.  The  question  for  you  to  consider  in  assess- 
ing damages  is,  What  was  the  meaning  conveyed  by  the  words 
spoken,  and  what  effect  did  these  words  have  upon  those  who 
heard  them  so  far  as  the  plaintiff's  character,  reputation,  and 
standing  in  the  community  is  concerned  ?" 

This  part  of  the  charge  is  clearly  erroneous.  Under  the 
testimony  the  jury  would  have  been  entitled  to  find  that  the 
words  were  spoken  as  joking  or  jesting  remarks  and  so  un- 
derstood; and  if  so  spoken  and  so  understood  by  those  who 
heard  them  they  would  not  be  actionable.  The  jury  would 
understand  from  the  above  charge  that  although  so  spoken, 
still  the  defendant  would  be  liable,  and  the  fact  that  they 
were  spoken  by  way  of  a  jest  and  so  understood  could  only  be 
considered  in  reduction  of  damages.  In  view  of  the  evidence 
in  the  case  it  cannot  be  said  that  this  charge  was  not  prejudi- 
cial. Some  argument  is  made  to  the  effect  that  this  part  of  the 
charge  was  given  when  the  court  was  instructing  on  the  amount 
of  damages,  and  that  another  part  of  the  charge  correctly  stated 
the  rule  as  to  liability.  It  is  true  that  the  part  of  the  charge 
above  quoted  was  somewhat  modified  in  another  part  of  the 
charge  when  the  court  was  dealing  with  the  question  as  to 
whether  the  defendant  did  charge  plaintiff  with  having  com- 
mitted adultery  and  the  words  were  understood  by  those  who 
heard  them  spoken  as  charging  that  plaintiff  had  had  sexual  in- 
tercourse with  married  women.  We  cannot  say,  however,  that 
Vol.  160  —  33 
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the  jury  were  not  misled  and  prejudicial  error  committed  by 
the  portion  of  the  charge  heretofore  quoted.  The  charge  was 
certainly  very  confusing  on  this  subject  and  the  portion  hereto- 
fore quoted  clearly  erroneous,  and  we  are  unable  to  say  that 
the  plaintiff  was  not  prejudiced  by  it  For  the  error  in  the 
charge  referred  to  the  judgment  must  be  reversed. 

By  the   Conrt. — Judgment  reversed,   and  the  cause  re- 
manded for  a  new  trial. 


MoKneI/Lt  and  another,  Appellants,  vs.  Brotherhood  of 

American  Yeomen,  Eespondent. 

March  25—April  13,  1915. 

Trial:  Setting  aside  verdict:  Appeal:  Life  insurance:  Mutual  tene- 
fit  certificate:  Avoidance  hy  misstatements  in  application:  Evi- 
dence as  to  tuberculosis:  Competency:  Weight:  Statutes:  Effect 
on  contract 

1.  The  verdict  of  a  Jury  is  not  to  be  set  aside  except  in  a  case  where 

there  Is  no  evidence  in  its  support,  or  where  the  great  weight  of 
the  evidence  is  against  it  and  that  weight  is  so  reinforced  by 
undoubted  physical  facts  or  by  all  the  reasonable  probabilities 
and  inferences  that  it  becomes  overwhelming. 

2.  The  decision  of  the  trial  court  is  not  to  be  set  aside  on  appeal 

unless  it  was  clearly  wrong. 

8.  The  confidential  report  of  a  medical  examiner  of  a  mutual  bene- 
fit society,  accompanying  an  application  for  membership  there- 
in, is  competent  evidence  as  against  the  society  in  favor  of  the 
beneficiary  under  a  certificate  issued  on  such  application  and 
report;  but  statements  of  the  applicant  himself  in  such  applica- 
tion are  self-serving  declarations  and  are  not  admissible  as  evi- 
dence in  behalf  of  the  beneficiary. 

4.  Although  in  this  case,  in  the  absence  of  any  other  evidence,  such 
a  report  of  the  medical  examiner  might  sustain  an  Inference 
that  the  applicant  did  not  then  have  tuberculosis,  yet,  since  the 
facts  stated  therein  might  all  be  true  and  yet  the  tubercular 
condition  have  existed,  it  was  not  sufficient  to  sustain  a  verdict 
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to  the  effect  that  such  condition  did  not  then  exist,  as  against 
unimpeached  and  certain  affirmative  evidence  that  it  did  in 
fact  exist 

5.  Statements  in  the  application  concerning  the  health  of  the  in- 

sured having  been  expressly  made  warranties,  and  it  having 
been  provided  in  the  benefit  certificate  that  if  untrue  they  ren- 
dered the  contract  void,  that  effect  must  be  given  to  them  un- 
less otherwise  provided  by  statute. 

6.  Ch.  507,  Laws  of  1911  (sec.  4202«,  Stats.  1913),  did  not  change 

the  rights  of  the  parties  under  an  insurance  contract  made 
prior  to  the  enactment  of  that  statute. 

7.  An  insurance  contract  not  made  In  this  state  is  not  affected,  so 

far  as  contract  rights  are  concerned,  by  Wisconsin  statutes. 

8.  Sees.  4200,  4201,  Gen.  Stats.  Kansas,  1909  (relating  to  the  effect 

of  misrepresentations  in  obtaining  a  policy  of  insurance),  apply 
only  to  life  insurance  companies  and  not  to  fraternal  benefit 
societies. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  upon  two  benefit  certificates  of 
$1,000  each,  issued  at  Wellington,  Kansas,  by  the  respondent, 
a  mutual  benefit  association  organized  under  the  laws  of 
Iowa,  upon  the  lives  of  Theodore  McKnelly  and  Ida  P.  Mo- 
KneUy,  respectively,  in  favor  of  each  other.     The  McKnel- 
lys  were  husband  and  wife  and  the  plaintiff  Otto  is  their  son. 
The  certificates  were  both  issued  May  20,  1911.     On  the 
24th  of  September,  1912,  both  of  the  insured  persons  were 
found  murdered  in  a  tent  in  the  outskirts  of  the  village  of 
Wellington.     Otto  was  arrested,  charged  with  the  murder, 
but  was  discharged  on  the  preliminary  examination.     Three 
defenses  were  alleged:  (1)  that  under  the  terms  of  the  cer- 
tificates no  action  could  be  maintained  until  a  board  of  arbi- 
tration had  been  appointed  and  failed  to  settle  the  contro- 
versy,  and  that  no  such  board  had  been  appointed;  (2)  that 
the  plaintiff  Otto  murdered  his  father  and  mother;  (3)  that 
the  certificates  were  both  void  because  obtained  by  false  rep- 
resentations and  warranties  as  to  the  health  of  Theodore  Mc- 
Knelly. 
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The  first  defense  was  overruled  by  the  court,  and  the  fol- 
lowing special  verdict  was  rendered  by  the  jury : 

"(1)  Did  the  plaintiff  kill  his  father  and  mother  ?     A.  Xo. 

"(2)  Did  the  plaintiff's  father  have  tuberculosis  in  May, 
1911?     A.  No. 

"(3)  If  you  answer  question  2  'Yes,'  did  the  plaintiffs 
mother,  at  and  prior  to  the  time  she  made  application  for  in- 
surance, know  that  her  husband  had  tuberculosis?  (Unan- 
swered.)" 

Upon  motion  the  trial  judge  changed  the  answer  to  the  sec- 
ond question  from  "No"  to  "Yes"  and  dismissed  the  com- 
plaint on  the  merits,  and  the  plaintiffs  appeaL 

C.  F.  Lamb,  for  the  appellants. 

Charles  E,  Whelan  and  Rufus  B,  Smith,  for  the  respond- 
ent 

WiNSLOw,  C.  J.  The  first  and  most  important  question 
in  the  case  is  the  question  whether  the  court  rightly  changed 
the  answer  to  the  second  question  in  the  verdict  of  the  jury. 
This  question  is  to  be  considered  in  the  light  of  two  princi- 
ples: (1)  that  the  verdict  of  a  jury  is  not  to  be  set  aside  ex- 
cept in  a  case  where  there  is  no  evidence  in  its  support,  or 
where  the  great  weight  of  the  evidence  is  against  it  and  that 
weight  is  so  reinforced  by  undoubted  physical  facts  or  by  all 
the  reasonable  probabilities  and  inferences  that  it  becomes 
overwhelming.  Bannon  v.  Ins.  Co.  of  N.  A.  115  Wis.  250, 
91  N.  W.  666 ;  Peat  v.  C,  M.  &  St.  P.  R.  Co.  128  Wis.  86, 107 
N.  W.  855 ;  (2)  that  the  decision  of  the  trial  court  is  not  to 
be  set  aside  unless  we  are  satisfied  that  the  decision  was 
clearly  wrong.  Slam  v.  L.  8.  T.  &  T.  R.  Co.  152  Wis.  426, 
140  N.  W.  30. 

In  the  present  case  the  certificates  were  based  upon  written 
applications,  copies  of  which  were  indorsed  upon  the  certifi- 
cates, and  a  provision  inserted  in  the  certificates  to  the  effect 
that  such  statements,  including  the  answers  in  the  medical 
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examination,  were  made  part  of  the  agreement;  that  they 
were  true  in  every  particular  and  should  be  held  to  be  strict 
warranties.  The  certificates  also  recited  that  they  were  is- 
sued in  consideration  of  the  conditions  and  warranties  in  the 
application,  which  "are  also  made  a  part  of  this  contract." 
The  medical  examination  questions  were  entitled  "Warran- 
ties of  Application"  and  contained  a  specific  warranty  of 
their  truth,  also  a  provision  that  they  should  be  copied  on  the 
certificate  and  form  a  part  of  the  contract;  also  the  follow- 
ing: "I  agree  that  any  untrue  answer  to  any  question  on  this 
application  blank  or  concealment,  misrepresentation,  or  sup- 
pression relative  to  my  personal  or  family  history  or  habits, 
past  or  present,  whether  believed  by  me  to  be  material  or  not, 
shall  immediately,  without  process,  render  the  certificate  is^ 
sued  hereon  null  and  void." 

In  the  application  of  Theodore  McKnelly,  in  answer  to 
appropriate  questions,  he  stated  that  he  had  not  consulted  a 
physician  during  the  past  ten  years  and  that  he  had  never 
had  consumption. 

In  the  application  of  Ida  P.  McKnelly  she  stated  that  no 
member  of  her  household  was  affected  with  consumption  or 
had  been  so  affected  during  the  past  ten  years. 

The  defendant  contends  and  the  court  held  that  it  was 
proven  beyond  question  that  Theodore  had  consumption  at 
the  time  the  application  was  made  and  that  he  had  consulted 
a  physician  during  the  preceding  ten  years,  and  hence  that 
both  certificates  were  void.  The  examination  of  this  ques- 
tion necessitates  a  brief  review  of  the  evidence  on  the  subject. 

Theodore  McKnelly  was  forty-five  years  of  age,  his  wife 
forty-six,  and  his  son  (the  plaintiff)  about  twenty  at  the 
time  of  the  making  of  the  application,  and  there  was  also  a 
daughter,  Gretta,  about  sixteen  years  of  age.  The  family 
then  lived  at  Wellington,  Kansas.  The  father  was  a  car  in- 
spector and  repairer  for  the  Santa  Fe  railroad  and  the  son 
had  the  same  employment.     Both  contributed  to  the  support 
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of  the  family.  Theodore  was  about  six  feet  in  height  and 
weighed  about  165  pounds.  He  went  to  Albuquerque,  New 
Mexico,  for  six.  weeks  or  so  at  some  time  between  1910  and 
1912.  While  there  he  worked  for  the  same  railroad  com- 
pany. In  the  spring  of  1912  he  quit  work  or  was  discharged 
and  did  not  work  for  any  third  person  or  company  thereafter. 
He  had  a  slight  cough, — "he  wasn't  very  well.''  He  owned 
some  lots  in  the  outskirts  of  Wellington  and  put  .up  a  tent 
thereon  in  the  fall  of  1912,  which  was  fitted  with  a  floor  and 
board  sides,  and  moved  into  the  tent  on  the  day  before  the 
murder  with  the  purpose  of  living  there  during  the  winter. 
About  noon  of  September  24,  1912,  the  dead  bodies  of  Theo- 
dore, the  father,  and  Gretta,  the  da^^^hter,  were  found  in  the 
t-ent,  their  skulls  having  been  crushed  by  the  blows  of  a 
bludgeon.  Ida,  the  mother,  was  found  lying  in  a  pool  of 
blood,  with  a  bullet  wound  in  her  head,  from  the  effects  of 
which  she  died  at  8 :00  p.  m.  on  the  same  day. 

On  the  subject  of  the  health  of  Theodore  the  testimony  was 
briefly  as  follows:  The  defendant's  medical  examiner,  one 
H.  F.  Hyndman,  made  a  confidential  report  accompanying 
the  application  in  which  he  stated  that  the  applicant  had  a 
good  figure,  step  elastic,  eyes  bright,  an  appearance  denoting 
a  strong,  robust  physical  condition,  and  made  the  following 
answers  to  specific  questions:  "14.  Did  you  examine  the 
lungs  with  the  clothing  removed  from  the  chest?  Yes. 
a.  Are  they  free  from  all  signs  of  disease,  over  every  portion 
clear  in  murmur,  and  the  percussion  note  normal?  Yes." 
"27.  How  do  you  rate  applicant,  first  class,  good,  medium, 
poor,  or  iminsurable  as  a  risk?  First  class,"  The  physi- 
cian further  stated  that  for  the  good  of  the  order  he  recom- 
mended that  the  applicant  be  accepted.  This  report  was  un- 
doubtedly competent  evidence  as  against  the  company  in  favor 
of  the  plaintiff  (McGowan  v.  Supreme  Court  I.  0.  F.  104 
Wis.  1T3,  80  N.  W.  603),  synd  constitutes  all  the  affirmative 
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evidence  in  the  case  tending  to  show  that  Theodore  was  not 
afflicted  with  tuberculosis  at  the  time  of  his  application.  The 
statements  of  Theodore  himself  in  the  application  are  not  evi- 
dence in  behalf  of  the  beneficiary.  They  are  self-serving  dec- 
larations. 

The  plaintiff  Otto  was  strangely  ignorant  as  to  his  father's 
physical  condition.  He  protests  that  he  never  knew  that  his 
father  had  tuberculosis,  but  he  admits  that  his  father  had  a 
little  cough  as  long  as  he  could  remember,  that  during  the 
last  summer  his  father  hadn't  been  exactly  well,  wasn't  able 
to  work  for  quite  a  while,  and  that  some  said  it  was  tubercu- 
losis. 

The  testimony  on  the  other  side  is  full,  certain,  and  uncon- 
tradicted. Dr.  J.  D.  Ray  testified  that  some  time  during  the 
latter  part  of  1909  or  the  first  part  of  1910  Theodore  came  to 
consult  him  as  a  physician  on  account  of  a  cough  which  he 
had  and  brought  some  of  his  sputum  which  he  (the  physi- 
cian) examined  microscopically  and  found  tubercular  bacilli 
therein ;  that  he  advised  the  patient  that  undoubtedly  he  had 
tuberculosis  and  that  he  ought  to  go  west,  to  New  Mexico ; 
that  Theodore  told  him  that  a  hospital  association  at  Topeka 
had  given  him  the  same  advice  and  that  he  had  come  to  the 
physician  to  have  the  advice  confirmed ;  that  the  Santa  Fe 
road  had  joffered  him  a  pass  and  would  see  that  he  got  work 
after  he  got  there.  The  doctor  further  testified  that  Theo- 
dore then  left  Wellington  and  was  gone  for  a  time ;  that  he 
fixed  the  date  of  the  examination  by  the  fact  that  it  was 
shortly  before  he  (the  witness)  left  Wellington  and  went  to 
live  at  Fort  Madison,  Iowa,  which  was  in  April,  1910. 

Dr.  G.  D.  Pendell  testified  that  Theodore  came  to  his  ofiice 
in  the  fall  of  1911  to  consult  him;  that  he,  Theodore,  was 
unable  to  do  much  work ;  that  he  gave  him  a  history  of  his 
attacks  of  coughing,  and  that  from  the  history  of  the  case 
and  a  superficial  examination  which  he  gave  him,  his  emaci- 
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ated  look  and  weak,  fast  pulse,  his  judgment  was  that  he 
(Theodore)  was  suffering  from  tuberculosis;  also  that  in  hia 
judgment  he  had  been  so  suffering  for  several  years. 

Dr.  MoUie  E.  Howell  testified  that  she  had  a  conversation 
with  Mr.  McKnelly  about  a  week  before  the  murder  and  he 
said  to  her,  ^'I  know  I  am  a  goner ;  I  am  a  hopeless  consump- 
tive," and  that  his  physical  appearance  was  very  bad. 

Dr.  William  W.  Gill,  a  physician  of  long  experience,  testi- 
fied as  an  expert  to  the  effect  that  if  a  nucroscopical  examina- 
tion of  the  sputum  discloses  tubercular  germs  their  continu- 
ance in  the  system  is  certain,  and  further  that  the  presence 
of  these  germs  in  the  sputum  in  1909  or  1910  was  entirely 
consistent  with  the  statement  of  the  examining  physician.  Dr. 
Hyndman ;  that  taking  all  the  facts  certified  to  by  Hyndman 
the  physical  conditions  disclosed  in  that  certificate  could  well 
prevail  and  the  individual  still  be  suffering  from  tubercu- 
losis ;  that,  without  warning  of  possible  tuberculosis  by  fam- 
ily history  or  illness  of  the  person  examined,  an  examining 
physician  not  making  a  test  of  sputum  would  be  warranted 
in  assuming  from  the  examination  made  in  the  present  case 
that  the  individual  was  in  good  health. 

This  is  all  of  the  testimony  on  the  subject  of  the  condition 
of  Theodore's  health,  and  we  think  it  justifies  the  conclusion 
of  the  trial  judge. 

There  was  absolutely  no  evidence  in  the  case  to  cast  the 
slightest  doubt  upon  the  credibility,  learning,  or  fairness  of 
Drs.  Ray,  Pendell,  and  Gill.  Ray  and  Pendell  testified  to 
facts  concerning  which  they  had  certain  knowledge  and  in 
which  they  had  not  the  slightest  personal  interest.  To  meet 
this  there  is  nothing  but  the  general  statement  of  the  examin- 
ing physician,  not  subject  to  cross-examination,  which  may  all 
be  true  and  yet  the  tubercular  condition  be  present  as  testified 
to  by  Drs.  Ray  and  Pendell.  The  statement  is  in  effect  mere 
negative  evidence  of  fairly  persuasive  collateral  facts  which, 
in  the  absence  of  any  other  evidence,  would  sustain  an  infer- 
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ence  that  tuberculosis  did  not  exist,  but  in  the  presence  of 
unimpeached  and  certain  affirmative  evidence  that  it  was  in 
fact  found  to  exist  is  not  sufficient  to  sustain  a  verdict,  be- 
cause it  does  not  necessarily  contradict  such  affirmative  evi- 
dence. Ives  V.  Wis.  CerU.  R.  Co.  128  Wis.  357,  107  N.  W. 
452. 

So  far  as  the  statement  made  by  Theodore  in  his  applica- 
tion, to  the  effect  that  he  had  not  consulted  a  physician  in 
ten  years,  is  concerned,  there  is  absolutely  no  evidence  to  con- 
trovert the  testimony  of  Dr.  Ray,  before  referred  to ;  there- 
fore this  statement  is  conclusively  shown  to  be  untrue. 

The  results  flowing  from  these  considerations  are  not  doubt- 
ful. 

The  statements  concerning  the  health  of  Theodore  con- 
tained in  the  applications  were  expressly  made  warranties  by 
the  contracts  of  insurance,  and  if  uaitrue  avoided  those  con- 
tracts unless  that  result  is  obviated  by  some  statutory  pro- 
vision. Baumgart  v.  Modem  Woodmen,  85  Wis.  546,  55  N. 
W.  713 ;  McGowan  v.  Supreme  Court  I.  0.  F.  107  Wis.  4G2, 
83  ]Sr.  W.  775 ;  Hoover  v.  Royal  Neighbors,  65  Kan.  616,  70 
Pac.  595 ;  1  May,  Ins.  §  156. 

It  is  said  that  this  principle  has  been  changed  by  ch.  507, 
Laws  of  1911  (now  sec.  4:202s,  Stats.  1913),  which  provides 
that  where  a  medical  examiner  for  an  insurance  company  or 
association  declares  an  applicant  a  fit  subject  for  insurance 
the  company  shall  be  estopped  from  alleging  as  a  defense  in 
an  action  on  the  policy  that  the  applicant  was  not  in  the  re- 
quired state  of  health  when  the  policy  was  issued,  except  in 
case  of  fraud  or  deceit  on  the  part  of  the  insured.  There  are 
two  answers  at  least  to  this  claim:  (1)  the  contract  had  been 
made  and  the  rights  of  the  parties  fixed  before  the  law  was 
passed,  and  (2)  the  contract  was  not  a  Wisconsin  contract 
when  made  and  hence  is  not  affected  by  Wisconsin  law  so  far 
as  contract  rights  are  concerned.  It  is  further  claimed,  how- 
ever, that  sees.  4200  and  4201,  Gen.  Stats.  Kansas,  1909, 
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apply  to  these  contracts.  These  sections  constituted  sees.  1 
and  2  of  ch.  226  of  the  Laws  of  1907,  entitled  "An  act  in  re- 
lation to  life  insurance;  and  in  relation  to  misrepresentations 
made  in  obtaining  or  securing  a  policy  of  insurance,  and  the 
effect  of  such  misrepresentations  upon  such  policy. '^  Sec 
4200  provides  in  substance  that  no  misrepresentation  made 
in  obtaining  a  policy  of  life  insurance  shall  be  material  or 
render  the  policy  void  unless  the  matter  misrepresented  shall 
have  actually  contributed  to  the  contingency  on  which  the 
policy  becomes  due  and  payable.  Sec.  4201  provides  in  sub- 
stance that  in  suits  on  life  insurance  policies  no  defense  based 
on  misrepresentation  in  obtaining  them  shall  be  valid  unless 
the  defendant  deposit  the  premiums  in  court  for  the  benefit  of 
the  plaintiff. 

It  seems  to  us  very  apparent  that  these  statutes  apply  only 
to  life  insurance  companies  and  not  to  fraternal  benefit  asso- 
ciations. The  statutes  of  Kansas  like  those  of  most  other 
states  draw  very  clear  distinctions  between  the  two  classes 
of  companies  and  subject  them  to  very  different  laws.  The 
laws  governing  fraternal  beneficiary  societies  are  found  in 
the  Kansas  General  Statutes  of  1909  beginning  with  sec 
4303  and  ending  with  sec.  4318,  and  form  art.  11  of  ch.  55, 
being  the  general  chapter  on  insurance.  The  sections  in 
question,  however,  are  found  in  art.  4  of  the  chapter  entitled 
"Eelating  to  Life  Insurance  Companies."  The  word  "pol- 
icy" is  exclusively  used  in  the  last  named  article  and  the 
word  "certificate"  in  the  first  named. 

The  provisions  governing  fraternal  beneficiary  societies 
(now  art.  11  above  nanted)  were  first  passed  as  cL  23,  Laws 
of  1898,  and  contained  the  following  provision,  which  still 
exists  as  a  part  of  sec.  4303 :  "Such  association  shall  be  gov- 
erned by  this  act,  and  shall  be  exempt  from  the  provisions 
of  other  insurance  laws  of  this  state,  and  no  law  hereafter 
passed  shall  apply  to  them  unless  they  be  expressly  desig- 
nated therein."  Now,  while  one  legislature  cannot  control 
its  successors  as  to  the  manner  in  which  they  shall  legislate, 
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this  provision  is  nevertheless  very  significant  as  an  indica- 
tion of  legislative  policy,  and  its  continued  existence  unre- 
pealed is  fairly  persuasive  proof  that  the  policy  there  ex- 
pressed has  been  and  still  is  adhered  to.  Taken  in  connec- 
tion with  the  clear  indications  on  the  face  of  the  sections 
themselves,  we  are  convinced  that  they  were  not  intended  to 
apply  and  do  not  apply  to  certificates  issued  by  fraternal 
beneficiary  societies. 

This  is  the  conclusion  reached  in  construing  very  similar 
statutory  provisions  in  Missouri.  McDermott  v.  Modem 
Woodmen,  97  Mo.  App.  636,  71  S.  W.  838. 

By  the  Court. — Judgment  affirmed. 

Mabshall  and  Barnes,  JJ.,  dissent 


Cai^ahak,  by  guardian  ad  litem.  Respondent,  vs.  Moll,  Ap- 
pellant. 

March  25— April  IS,  1915, 

AutomabileB:  Collision:  Injury  to  hoy  on  Hcycle:  Negligence:  Con- 
trihiUory  negligence:  Law  of  the  road:  Stipulations:  Instruc- 
tions to  jury, 

"L  In  an  action  for  injuries  to  a  boy  who,  while  riding  a  bicycle,  was 
struck  by  defendant's  automobile  at  a  point  about  thirty  feet 
from  a  street  corner,  evidence  tending  to  show  that  defendant 
had,  at  a  high  rate  of  speed,  turned  close  to  the  corner  on  the 
wrong  side  of  the  street  and  where  his  view  was  obstructed, 
warranted  the  jury  in  finding  him  negligent 

2.  It  appearing  that  the  collision  occurred  within  three  seconds 
from  the  time  the  parties  came  within  sight  of  each  other,  that 
both  made  a  sudden  see-saw  effort  to  avoid  it,  and  that  plaintiff 
was  on  the  right  side  of  the  street  and  was  not  riding  at  a  dan- 
gerous rate  of  speed,  a  finding  acquitting  him  of  contributory 
negligence  was  warranted. 

8.  A  stipulation  advisedly  made  by  counsel  at  the  trial  as  to  the  law 
of  the  road  in  the  city  where  an  accident  occurred  is  held  bind- 
ing, and  an  instruction  to  the  jury  in  accordance  therewith  was 
proper. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county:  Byron  B.  Pabk,  Circuit  Judge.     Affirmed. 

Action  for  personal  injury  sustained  by  being  struck  by 
defendant's  automobile.  About  12:30  o'clock,  noon,  of 
June  11,  1912,  plaintiff,  a  boy  fifteen  years  of  age,  was 
struck  by  defendant's  automobile  in  Wausau  near  the  center 
of  Third  avenue  about  fifteen  feet  south  of  its  intersection 
with  the  south  curb  line  of  Stewart  avenue  extended.  Third 
avenue  runs  north  and  south.  Stewart  avenue  runs  east  and 
west  Plaintiff  had  been  fishing  and  was  returning  north  on 
Third  avenue  on  a  bicycle  with  a  sixteen-foot  bamboo  fish 
pole  attached  thereto.  He  was  riding  about  one  and  one- 
half  or  two  feet  east  of  the  east  rail  of  the  car  track  at  a  speed 
of  about  five  or  six  miles  per  hour.  Defendant  was  going 
west  on  Stewart  avenue  at  a  speed  of  from  ten  to  twenty 
miles  per  hour,  made  a  turn  into  Third  avenue,  cutting  the 
southeast  comer  short,  and  struck  plaintiff  at  a  point  about 
thirty  feet  southwest  from  the  comer,  near  or  on  the  east 
rail  of  the  single  car  track  in  the  center  of  Third  avenue. 

The  jury  found  (1)  that  defendant  was  negligent  in  the 
operation  of  his  car;  (2)  that  such  negligence  was  the  proxi- 
mate cause  of  plaintiff's  injury;  (3)  that  the  latter  was  not 
guilty  of  contributory  negligence ;  and  (4)  assessed  his  dam- 
ages at  $900.  The  court  reduced  the  damages  to  $600,  and 
from  a  judgment  entered  in  favor  of  plaintiff  for  that  amount, 
with  costs,  the  defendant  appealed. 

Geo.  B.  Nelson^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Regner  &  Ringle, 
attorneys,  and  W.  E.  Fisher,  of  counsel,  and  oral  ai^ument 
by  Mr.  Fisher. 

iViNJE,  J.  Upon  the  trial  it  was  stipulated  between  coun- 
sel for  the  respective  parties  that  the  law  of  the  road  in  Wau- 
sau required  the  defendant  to  travel  on  the  north  side  of 
Stewart  avenue  and  pass  to  the  west  side  of  Third  avenue 
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before  taming  south  so  that  no  portion  of  his  automobile 
would  be  on  the  east  side  of  the  center  line  of  Third  avenue 
and  south  of  the  center  line  of  Stewart  avenue  while  or  after 
turning.  The  chief  contest  upon  the  evidence  as  to  defend- 
ant's negligence  was  as  to  his  speed  and  place  of  turning. 
PlaintifPs  evidence  was  to  the  effect  that  defendant  was  pro- 
ceeding at  a  rate  of  speed  of  from  fifteen  to  twenty  miles  an 
hour,  and  that  he  turned  south  before  passing  the  center  line 
of  Third  avenue.  In  fact  he  turned  so  short  that  he  ran 
over  a  catch-basin  located  near  the  curb  in  the  southeast 
comer  of  the  intersection  of  the  two  avenues.  On  this  cor- 
ner close  up  to  the  sidewalk  line  and  not  more  than  thirteen 
feet  from  the  curb  on  each  avenue  stood  the  Park  Hotel 
building,  obstructing  the  view  south  on  Third  avenue  to  one 
approaching  it  from  the  east  on  Stewart  avenue.  Turning 
as  he  did  from  north  of  the  center  of  Stewart  avenue,  he  fol- 
lowed a  straight  diagonal  line,  touching  the  catch-basin  near 
the  comer,  to  the  center  of  Third  avenue,  where  the  collision 
took  place,  and  for  that  reason  there  was  no  need  of  slowing 
up  to  make  the  comer  after  the  turn  he  made  northeast  of  it 
on  Stewart  avenue.  Defendant's  testimony  is  to  the  effect 
that  he  proceeded  at  a  speed  not  to  exceed  eight  or  ten  miles 
an  hour  and  that  he  gave  the  corner  a  wide  clearance,  in  fact 
turned  west  of  the  center  line  of  Third  avenue.  He  says  he 
saw  plaintiff  at  a  distance  of  200  feet  south  on  Third  avenue 
when  he  first  turned  the  corner.  Defendant  must  be  mis- 
taken in  his  estimate,  for  even  if  he  turned  north  of  the  cen- 
ter of  Stewart  avenue,  which  is  thirty-six  feet  wide  between 
curbs,  he  was  only  about  forty  or  forty-five  feet  from  the 
point  of  collision.  Conceding  his  speed  to  be  only  eight 
miles  per  hour  and  the  plaintiff's  the  same,  which  is  the  most 
favorable  estimate  for  defendant  that  the  evidence  will  per- 
mit, they  would  have  met  about  fifty-five  feet  further  south. 
Upon  the  evidence  the  jury  were  warranted  in  finding  that 
the  defendant  turned  the  comer  so  closely  that  he  ran  over 
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the  catch-basin  and  that  he  did  so  at  a  high  rate  of  speed.  If 
he  did  so,  they  were  justified  in  predicating  negligence  upon 
it.  Turning  close  to  a  corner  at  a  high  rate  of  speed  where 
the  view  is  obstructed  is  negligence,  and  especially  so  where 
the  turning  is  on  the  wrong  side  of  the  street.  So  there  is 
abundant  testimony  to  sustain  the  finding  that  defendant  was 
negligent 

It  is  earnestly  urged  that  the  court  should  say,  in  spite  of 
the  finding  of  the  jury  to  the  contrary,  that  the  plaintiff  was 
guilty  of  contributory  negligence.  This  claim  is  based 
mainly  upon  the  fact  that  the  plaintiff  said  he  first  saw  the 
defendant  turning  the  comer  when  he,  plaintiff,  was  about 
midway  between  the  railroad  crossing,  which  is  about  134 
feet  south  of  Stewart  avenue,  and  Stewart  avenue,  and  there- 
fore he  had  ample  time  and  space  in  which  to  avoid  defend- 
ant by  turning  to  the  right.  It  is  quite  apparent  from  the 
evidence  that  plaintiff  was  much  nearer  the  comer  when  he 
first  saw  defendant  turn.  This  is  testified  to  by  other  wit-  . 
nesses  who  saw  both  parties  and  it  is  practically  demon- 
strated by  the  physical  facts.  There  is  no  dispute  but  that 
the  collision  took  place  about  thirty  feet  southwest  of  the 
catch-basin.  If  plaintiff  was  only  midway  between  the  rail- 
road track  and  the  comer  when  he  first  saw  defendant,  then 
he  was  considerably  further  from  the  point  of  collision  than 
defendant  was.  Yet  the  evidence  is  quite  conclusive  that  de- 
fendant traveled  at  a  much  greater  rate  of  speed  than  did 
plaintiff.  In  any  event  the  accident  occurred  vrithin  three 
seconds  or  less  from  the  time  they  came  within  sight  of  each 
other,  and  the  evidence  shows  that  both  made  a  sudden  see- 
saw effort  to  avoid  a  collision,  as  is  often  done  in  an  emer- 
gency. Considering  that  plaintiff  was  on  the  right  side  of 
the  street  and  was  not  proceeding  at  a  dangerous  rate  of  speed, 
and  that  he  had  such  a  short  time  in  which  to  avoid  a  col- 
lision, we  cannot  say  the  finding  acquitting  him  of  contribu- 
tory negligence  was  wrong. 
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Defendant  complains  of  error  in  instructions  to  the  effect 
that  it  was  his  duty  to  proceed  to  the  west  side  of  Third  ave- 
nue before  turning  south.  We  need  not  consider  the  correct- 
ness of  these  instructions  tested  by  statutes  or  by  judicial  de- 
cisions, since  the  parties  stipulated  such  was  the  law  of  the 
road  in  Wausau  at  the  time  of  the  accident  The  stipulation 
was  advisedly  made,  was  in  accof dance  with  the  facts  as  cer- 
tified to  by  the  trial  judge,  and  is  binding  upon  the  parties. 
Counsel  for  defendant  upon  this  appeal  did  not  represent  de- 
fendant below. 

By  the  Court. — Judgment  affirmed. 


Bbjma,  by  guardian  ad  litem,  Kespondent,  vs.  Chicago  & 
Milwaukee  Electric  Kailboab  Company  and  others. 
Appellants. 

October  29— November  17,  1914. 
March  26— April  13, 1915. 

Railroads:  Fences:  Separate  and  independent  entries  by  hoy  upon 
right  of  way:  Injury  not  occasioned  by  first  entry:  Intersection 
of  railroads:  Overhead  crossing:  Duty  as  to  fences:  Construc- 
tion of  statute. 

1.  The  want  of  a  fence  at  the  place  where  a  boy  first  entered  upon 

a  railroad  right  of  way  cannot  be  said  to  have  occasioned,  in 
whole  or  in  part,  an  injury  sustained  by  him  after  he  had  left 
Buch  right  of  way  and  had  entered  upon  it  a  second  time  at  a 
different  place,  when  it  appears  that  he  would  have  made  the 
second  entry  even  if  he  had  not  made  the  first. 

2.  Where  one  railroad  crosses  another  by  an  overhead  trestle,  the 

elevated  road  exercises  no  control  over  the  surface  of  the  right 
of  way  of  the  lower  road  except  such  as  is  necessary  for  the 
support  of  its  own  roadbed;  and  in  law  as  well  as  in  fact  there 
are  two  separate  rights  of  way  within  their  lines  of  intersec- 
tion, the  one  above  the  other,  each  being  Independent  of  the 
other  BO  far  as  the  statute  (sec.  1810,  Stats.)  requiring  fences 
Is  concerned. 
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3.  In  such  a  case  the  provision  in  sec.  1810,  Stats.,  requiring  a  rail- 

road company  to  maintain  fences  on  both  sides  of  its  road  does 
not  require  the  upper  road  to  maintain  fences  across  its  own 
right  of  way  at  the  sides  of  the  right  of  way  of  the  lower  inter- 
secting railroad;  and  within  the  limits  of  a  city  the  upper  road 
is  not  bound  to  maintain  cattle-guards  and  wing  fences  in  such 
a  place,  even  if  (which  is  doubted)  the  term  "highway  crosa- 
ing/'  used  in  said  statute,  includes  an  intersection  of  two  rail- 
roads. 

4.  Since  it  is  evident  that  sec.  1810,  Stats.,  did  not  aim  to  provide 

for  a  complete  exclusion  of  animals  and  persons  from  the  track 
everywhere,  but  has  specified  in  detail  where  fences  shall  be 
erected  and  maintained,  the  court  cannot  by  construction  require 
fences  to  be  built  elsewhere,  on  the  ground  that  they  are  needed 
there  as  much  as  where  they  are  provided  for  in  the  statute. 
Vlicke  V.  C,  d  N.  W,  R,  Co.  162  Wis.  236,  distinguished. 
Timlin,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Oscab  M.  Fritz,  Circuit  Judge.     Reversed. 

Action  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff  November  23,  1912,  by  reason  of  being  run  over 
by  one  of  defendant's  cars.  The  negligence  of  defendant  re- 
lied upon  to  sustain  a  recovery  was  its  failure  to  fence  its 
road  as  required  by  sec.  1810,  Stats.  1911.  That  section 
provides : 

"1.  Every  railroad  corporation  operating  any  railroad 
shall  erect  and  maintain  on  both  sides  of  any  portion  of  its 
road  (depot  grounds  excepted)  good  and  sufficient  fences  of 
the  height  of  not  less  than  fifty  inches,  with  openings  or  gates 
or  bars  therein,  and  suitable  and  convenient  farm  crossings 
of  the  road  for  the  use  of  the  occupants  of  the  lands  adjoin- 
ing, and  shall  construct  and  maintain  cattle-guards  at  all 
highway  crossings  and  connect  their  fences  therewith  to  pre- 
vent cattle  and  other  domestic  animals  from  going  on  such 
railroad ;  provided,  that  the  provisions  of  this  section  ^equi^ 
ing  cattle-guards  shall  not  apply  to  any  crossing  located  in  a 
city  or  incorporated  village. 

"2.  All  roads  hereafter  built  shall  be  so  fenced  and  such 
cattle-guards  be  made  within  one  month  from  the  time  of 
commencing  to  operate  the  same,  so  far  as  operated.     Until 
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such  fences  and  cattle-guards  shall  be  duly  made  every  rail- 
road corporation  oiisTiing  or  operating  any  such  road  shall  be 
liable  for  all  damages  done  to  cattle,  horses  or  other  domestic 
animals,  or  persons  thereon,  occasioned  in  any  manner,  in 
whole  or  in  part,  by  the  want  of  such  fences  or  cattle-guards ; 
but  after  such  fences  and  cattle-guards  shall  have  been  in 
good  faith  constructed  such  liability  shall  not  extend  to  dam- 
ages occasioned  in  part  by  contributory  negligence,  nor  to 
defects  existing  without  negligence  on  the  part  of  the  cor- 
poration or  its  agents." 

Within  the  corporate  limits  of  the  city  of  Milwaukee  the 
defendant's  road  crosses  the  Chicago  &  Iforthwestern  Rail- 
way near  First  avenue  on  a  trestle  elevated  about  twenty- 
seven  feet  above  the  Chicago  &  Northwestern  Railway  track 
and  at  an  angle  of  about  forty-five  degrees  or  a  little  less. 
The  defendant  road  ran  north  and  south;  the  Chicago  & 
ITorthwestem  Railway  ran  in  a  northwesterly  and  southeast- 
erly direction.  An  embankment  on  each  side  leads  up  to  the 
trestle,  the  one  on  the  south  extending  for  a  distance  of  some 
600  feet  First  avenue  parallels  the  defendant's  road  on 
the  west,  and  the  beginning  of  the  embankment  coincides 
practically  with  the  east  boundary  of  the  avenue.  Plaintiff, 
a  boy  nearly  twelve  years  old,  lived  southwest  of  the  crossing. 
On  the  day  of  his  injury  he  wanted  to  go  to  a  pond  on  the 
east  side  of  the  defendant's  road  nearly  opposite  or  perhaps 
southeast  of  his  home.  He  went  north  on  First  avenue  for 
the  purpose  of  crossing  under  the  trestle  and  intended  to  re- 
turn south  to  the  pond  located  on  the  east  side  of  defendant's 
road.  When  he  was  within  about  twenty  feet  of  the  place 
where  the  south  line  of  the  Chicago  &  Northwestern  Rail- 
way right  of  way  intersects  the  defendant's  right  of  way  he 
left  First  avenue,  traveled  in  a  northeasterly  direction,  fol- 
lowing a  path,  for  about  thirty  feet,  then  along  the  Chicago 
&  Northwestern  Railway  right  of  way  in  a  southeasterly  di- 
rection for  some  distance  until  he  came  on  the  east  side  of 
the  trestle,  when  he  saw  some  boys  on  the  defendant's  right 
Vol.  160  —  34 
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of  way  at  the  bottom  of  the  embankment  on  the  east  side  but 
west  of  defendant's  right-of-way  fence  at  that  place,  and 
about  300  feet  south  of  the  trestle,  playing  around  a  fire 
they  had  built  there.  He  then  concluded  to  go  to  the  fire  and 
play  with  the  boys,  whereupon  he  re-entered,  the  defendant's 
right  of  way,  climbed  the  embankment  along  a  path  that  ex- 
isted there,  went  south  to  the  fire,  and  played  with  the  boys. 
After  a  while,  noticing  a  work  train  of  the  defendant,  he, 
together  with  some  of  his  playmates,  climbed  the  embank- 
ment, caught  onto  a  car,  rode  a  short  distance,  jumped  off, 
and,  as  he  claims,  shortly  after  he  had  jumped  off  and  while 
standing  in  a  heap  of  gravel  a  companion  of  his  jumped  off 
right  in  front  of  him,  frightening  him  so  that  he  fell  in  under 
the  wheels  of  the  last  car,  losing  one  leg  and  severely  injur- 
ing the  other. 

Among  the  issues  determined  by  the  jury  were  these: 
(1)  That  at  and  prior  to  the  time  of  plaintiff's  injury  there 
was  a  licensed  path  for  footmen  starting  at  the  west  line  of 
the  right  of  way  of  the  defendant  company  about  twenty 
feet  south  of  the  place  where  it  intersects  the  south  line  of 
the  Chicago  &  Northwestern  Railway,  thence  running  in  a 
northeasterly  direction  under  the  trestle  of  the  defendant 
company,  thence  easterly  on  the  right  of  way  of  the  Chicago 
&  Northwestern  Railway  beyond  said  trestle,  thence  southerly 
onto  the  right  of  way  of  the  defendant  company;  (2)  that 
plaintiff  traveled  along  such  path;  (3)  that  plaintiff's  injury 
was  occasioned  in  whole  or  in  part  by  the  absence  of  a  fence 
along  the  west  line  of  defendant's  right  of  way  at  the  point 
where  the  plaintiff  traveled  from  First  avenue  to  the  trestle; 
(4)  that  his  injury  was  occasioned  in  whole  or  in  part  by  the 
fact  that  the  defendant  company  had  not  fenced  its  right  of  way 
at  the  points  or  point  where  the  plaintiff  entered  thereon; 
and  (5)  damages  in  the  sum  of  $12,000. 

Judgment  upon  the  verdict  was  entered  in.  favor  of  the 
plaintiff,  and  the  defendants  appealed. 
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For  the  appellants  there  was  a  brief  by  Edgar  L.  Wood, 
attorney,  and  Peter  Fisher  and  Bull  &  Johnson,  of  counsel, 
and  oral  argument  by  Mr.  Wood  and  Mr.  Fisher. 

C.  W.  Bradford,  for  the  respondent 

The  following  opinions  were  filed  November  17,  1914: 

ViNJE,  J.  The  jury  found  that  plaintiff  traveled  a  well- 
beaten  path  which  connected  with  First  avenue  about  twenty 
feet  south  of  the  intersection  of  the  defendant's  right  of  way 
with  the  south  line  of  the  right  of  way  of  the  Chicago  &. 
Worthwestem  Railway,  thence  northeasterly  to  and  upon  the 
right  of  way  of  the  latter  road  across  the  trestle  and  some  dis- 
tance beyond,  when  he  again  entered  the  right  of  way  of  the 
defendant,  proceeded  up  the  embankment  and  south  to  the 
place  where  the  fire  was,  and  from  thence  to  the  track,  where 
he  jumped  onto  the  moving  train  and  rode  for  a  short  distance 
and  was  injured  in  jumping  off  or  immediately  thereafter. 
They  also  found  that  defendant's  failure  to  fence  where 
plaintiff  first  entered  its  right  of  way  occasioned  in  whole  or 
in  part  his  injury,  and  that  it  was  also  occasioned  in  whole 
or  in  part  by  defendant's  failure  to  fence  where  he  entered 
its  right  of  way  the  second  time.  For  we  must  assume  that 
in  finding  numbered  4  they  found  something  additional  to 
what  was  contained  in  finding  numbered  3,  and  that  such  ad- 
ditional fact  was  that  the  failure  to  fence  at  the  place  of  the 
second  entry  occasioned  in  whole  or  in  part  plaintiff's  injury. 
They  had  already  so  found  as  to  the  failure  to  fence  at  the 
point  of  first  entry.  The  court  in  its  charge  to  them  speaks 
of  the  two  entries  made  by  the  plaintiff,  and  it  is  a  fact,  so 
conceded  by  counsel  for  plaintiff  in  his  brief  and  so  found  by 
the  jury,  that  after  plaintiff  entered  defendant's  right  of  way 
he  left  it  and  went  for  some  distance  upon  the  ri^t  of  way 
of  the  Chicago  &  Northwestern  Railway,  and  then  a  second 
time  entered  the  defendant's  right  of  way  and  remained  there- 
on till  he  was  injured.    The  question,  therefore,  arises  whether 
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or  not  under  the  facts  found  and  the  evidence  in  this  case 
there  is  any  support  for  the  finding  of  the  jury  that  plaintiffs 
injury  was  occasioned  in  whole  or  in  part  by  his  first  entry 
upon  defendant's  right  of  way.  It  is  doubtful  if  in  any- case 
where  there  are  two  separate  entries  at  different  places  upon 
a  right  of  way  by  the  same  individual  the  first  entry  can  be 
said  to  have  occasioned  in  whole  or  in  part  the  injury  sus- 
tained by  reason  of  remaining  on  the  right  of  way  after  the 
second  entry.  In  this  case  it  is  quite  dear  that  the  first  en- 
try had  no  part  in  causing  the  injury,  for  plaintiff  said  he 
was  going  to  a  pond  on  the  east  side  of  defendant's  right  of 
way  some  distance  south  of  the  trestle,  and  that  he  walked 
north  for  the  purpose  of  crossing  under  the  trestle ;  that  as 
he  came  to  the  east  side  he  saw  some  boys  playing  aro^md  a 
fire  on  defendant's  right  of  way,  and  so  he  re-entered  the 
right  of  way  of  the  defendant  and  proceeded  to  the  place  of 
the  fire,  and  later  went  upon  the  track  and  was  hurt  No 
harm  came  to  him  by  reason  of  his  first  entry.  Assuming 
that  a  right  of  way  is  in  all  places  a  zone  of  danger,  he  had 
passed  out  of  defendant's  zone  of  danger  when  he  entered 
that  of  the  Chicago  &  Korthwestern  Railway  right  of  way. 
Had  he  not  re-entered  he  would  not  have  been  hurt  by  de- 
fendant. Under  the  evidence  in  this  case  plaintiff  would  have 
made  the  second  entry  even  if  he  had  not  made  the  first.  He 
wanted  to  cross  under  the  trestle.  He  would  undoubtedly 
have  gone  twenty  feet  further  north  on  First  avenue  to  do  so 
had  there  been  a  fence  at  the  platse  of  the  first  entry.  And 
had  he  gone  north  on  First  avenue  and  then  to  the  east  side 
of  the  trestle  along  the  right  of  way  of  the  Chicago  &  North- 
western Railway,  he  would  have  entered  defendant's  right  of 
way  just  as  he  did  if  he  wanted  to  go  to  play  with  the  boys 
at  the  fire..  So  under  the  facts  of  the  case  the  first  entry  has 
no  causal  connection  with  his  injury.  Suppose  he  had  en- 
tered defendant's  right  of  way  by  climbing  a  legal  fence,  had 
left  it  again,  and  then  had  entered  at  a  different  place  where 
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there  was  no  fence  but  where  one  was  required  by  the  statute. 
Could  it  reasonably  be  claimed  that  a  recovery  could  be  de- 
feated by  the  fact  that  he  had  first  entered  where  there  was  a 
legal  fence  if  It  seems  not.  The  converse  of  the  proposition 
is  equally  true  as  applied  to  the  facts  in  this  case.  And  it 
must  be  so  at  least  in  every  case  where  the  second  entry  would 
be  made  independent  of  the  first  entry. 

This  brings  us  to  the  question  of  whether  or  not  it  was  de- 
fendant's duty  to  fence  where  the  second  entry  was  made  by 
plain tiff^  namely,  on  the  line  of  intersection  between  defend- 
ant's right  of  way  and  the  south  side  of  the  right  of  way  of 
the  Chicago  &  Northwestern  Railway.  It  may  be  urged  that 
the  ri^t  of  way  of  the  Chicago  &  Northwestern  Railway  is 
also  the  right  of  way  of  the  defendant  within  the  lines  of  their 
intersection.  Whatever  view  might  be  taken  of  that  proposi- 
tion in  a  case  of  a  grade  crossing,  we  think  it  quite  clear  that 
where  one  road  crosses  another  by  an  overhead  trestle  the  ele- 
vated road  exercises  no  control  over  the  surface  of  the  right 
of  i^ay  of  the  lower  road  -except  such  as  is  necessary  for  the 
support  of  its  own  roadbed,  and  that  in  law  as  well  as  fact 
there  are  two  separate  rights  of  way  within  their  lines  of  in- 
tersection, the  one  above  the  other,  each,  so  far  as  the  fencing 
statute  is  concerned,  being  independent  of  the  other.  The 
statute  (sec.  1810)  requires  that — 

'^Every  railroad  corporation  operating  any  railroad  shall 
erect  and  maintain  on  both  sides  of  any  portion  of  its  road 
(depot  grounds  excepted)  good  and  sufficient  fences  .  .  .  and 
shall  construct  and  maintain  cattle-guards  at  all  highway 
crossings  and  connect  their  fences  therewith  to  prevent  cattle 
and  other  domestic  animals  from  going  on  such  railroad ;  pro- 
vided, that  the  provisions  of  this  section  requiring  cattle- 
guards  shall  not  apply  to  any  crossing  located  in  a  city  or  in- 
corpcwrated  village." 

Independent  of  statute  there  was  no  duty  to  fence.  The 
duty,  therefore,  is  coextensive  with  the  statute  and  ends  where 
the  statute  ends.     It  will  be  observed  that  our  statute,  unlike 
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that  of  Kansas  which  requires  the  railroad  to  be  inclosed  with 
good  and  lawful  fences  (sec.  7005,  Gen.  Stats.  1909),  or  that 
of  Indiana  which  requires  a  railroad  to  be  securely  fenced  in 
(sec.  5442,  Bums'  Ann.  Stats.  1914),  specifies  in  detail  where 
fences  shall  be  built  and  maintained.  They  shall  be  erected 
on  both  sides  of  any  portion  of  its  road,  depot  grounds  ex- 
cepted. There  shall  be  wing  fences  to  connect  the  side  fences 
with  cattle-guards  at  highway  crossings  except  in  cities  and 
incorporated  villages,  and  that  is  all.  When  a  railroad  has 
erected  and  maintained  lawful  fences  where  the  statute  says 
it  shall  erect  and  maintain  them,  it  has  discharged  the  duty 
placed  upon  it  by  the  statute.  Through  no  stretch  of  lan- 
guage can  a  fence  across  the  right  of  way  of  a  railroad  at  the 
foot  of  an  embankment  twenty-seven  feet  high  on  which  the 
track  is  laid  and  supported  by  a  trestle  of  equal  height  con- 
necting it  with  the  embankment  on  each  side  of  the  right  of 
way  of  an  intersecting  road  on  the  surface  of  the  ground,  be 
said  to  be  a  fence  on  the  side  of  the  road  using  the  elevated 
trestle.  It  is  also  v^ry  doubtful  if  the  term  "highway  cross- 
ing" used  in  the  statute  includes  the  intersection  of  two  rail- 
roads. But  if  it  does  there  would  be  no  duty  on  the  part  of 
the  defendant  to  maintain  cattle-guards  and  wing  fences  at 
the  place  in  question,  even  if  the  crossings  were  at  grade,  for 
it  is  within  the  limits  of  a  city,  where  the  statute  does  not 
require  them.  But  a  lack  of  duty  on  the  part  of  the  defend- 
ant to  fence  the  lociis  in  quo  does  not  mean  the  absence  of  a 
fence  there.  It  is  evident  that  the  intersection  of  the  south 
side  of  the  right  of  way  of  the  Chicago  &  ITorth western  Kail- 
way  with  that  of  the  defendant  constitutes  a  side  of  the  road 
of  the  Chicago  &  Northwestern  Railway,  and  the  statute  re- 
quires the  latter  to  fence  both  sides  of  its  road  except  depot 
grounds.  Had  the  Chicago  &  Northwestern  Railway  per- 
formed its  statutory  duty  there  would  have  been  a  fence  where 
plaintiff  last  entered  defendant's  right  of  way.  If  the  statute 
is  complied  with  by  two  intersecting  railroads  on  grade,  both 
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roads  at  the  point  of  intersection  will  be  completely  fenced  in, 
and  that  would  be  so  in  a  crossing  like  the  present,  so  far  as 
the  railroad  crossing  alone  is  concerned.  The  statutory  duty 
to  fence  cannot  be  shifted  by  the  courts  from  one  road  to  an- 
other. It  must  rest  where  the  statute  has  placed  it.  Jones 
V.  Milwaukee  E.  R.  &  L.  Go.  147  Wis.  427,  133  N.  W.  636. 
And  since  it  is  evident  the  statute  did  not  aim  to  provide  for 
a  complete  exclusion  from  the  track  of  animals  and  persons 
everywhere,  but  has  specified  in  detail  where  fences  should  be 
erected  and  maintained,  the  court  cannot  by  construction  re- 
quire them  to  be  built  elsewhere  on  the  groimd  that  they  are 
needed  there  as  much  as  where  they  are  provided  for  by  stat- 
ute. To  do  so  would  be  to  enact  and  not  to  construe  a  law. 
In  so  holding  we  do  not  forget  what  was  said  in  the  case  of 
Uliche  V.  C.  &  N.  W.  B.  Co.  152  Wis.  236,  139  N.  W.  189, 
to  the  effect  that  the  fencing  statute  vjsls  enacted  for  the  pur- 
pose of  protecting  life  and  limb,  and  should  receive  a  con- 
struction to  accomplish  that  purpose  whenever  fairly  consist- 
ent with  the  language  of  the  act.  Such  undoubtedly  is  its 
purpose  and  such  undoubtedly  is  the  construction  that  should 
be  given  it  wherever  there  is  room  for  construction.  But  to 
construe  the  meaning  of  a  statute  in  case  of  ambiguity  or 
doubt  is  one  thing;  to  add  to  the  requirements  of  one  where 
there  is  no  doubt  or  ambiguity  is  quite  another  thing,  and  is 
outside  the  judicial  field. 

The  following  cases  are  specially  relied  upon  by  plaintiff 
to  sustain  defendant's  duty  to  fence  at  the  lociis  in  quo: 
Chicago,  B.  &  Q.  B.  Co.  v.  Sevcek,  72  Neb.  793,  799,  101 
N.  W.  981,  110  N.  W.  639 ;  Union  Pac.  B.  Co.  v.  Harris,  28 
Kan.  206;  and  III.  Cent.  B.  Co.  v.  Davidson,  125  111.  App. 
420.  In  the  Nebraska  case  the  sole  question  was  whether  a 
certain  place  where  hogs  came  upon  the  track  constituted 
depot  grounds  so  as  to  relieve  the  railroad  company  from  the 
duty  of  fencing.  The  statute  required  the  railroad  company 
to  erect  and  maintain  fences  on  the  sides  of  the  railroad  "suit- 


536         SUPREME  COUET  OF  WISCONSIN.     [Apr. 


Bejma  y.  Chicago  ft  M.  B.  R.  Co.  160  Wis.  527. 


able  and  amply  sufficient  to  prevent  cattle,  horses,  sheep,  and 
hogs  from  getting  on  said  railroad  ;'^  and  the  court  upon  the 
rehearing  said :  "The  intention  of  the  statute  seems  to  be  to 
require  the  complete  inclosure  of  the  railroad  track  by  means 
of  fences  and  cattle-guards  so  as  to  prevent  access  to  the  track 
at  all  points  except  public  crossings."  But  this  language  was 
used  in  reference  to  the  question  under  consideration,  which 
was  the  duty  to  fence  the  sides  of  the  track  at  a  particular 
point,  and  it  held  there  was  no  such  duty  because  the  place 
constituted  depot  grounds  or  a  place  where  the  public  had  a 
right  of  access  to  the  track,  though  the  statute  made  no  ex- 
ceptions in  the  case  of  depot  grounds.  The  court  ex  necessi- 
tate rei  interpolated  the  exception.  In  the  Kansas  case  it 
was  held  that  under  a  statute  requiring  the  railroad  track  to 
be  inclosed  by  good  and  lawful  fences  it  must  protect  the 
track  at  highway  crossings  by  cattle-guards  and  wing  fences 
connecting  them  with  the  side  fences,  because  the  court  stated 
that  the  track  could  not  be  said  to  be  inclosed  by  the  erection 
of  side  fences  only.  Our  statute  expressly  provides  for  what 
the  court  construed  the  Kansas  statute  to  require.  The  only 
point  decided  in  the  Illinois  case  was  that  its  statute  requi^ 
ing  railway  companies  to  build  wing  fences  and  cattle-guards 
at  all  road  crossings  included  railroad  crossings.  So  these 
cases  do  not  assist  the  court  much  in  the  construction  of  our 
own  statute  as  applied  to  the  facts  in  this  case.  The  same  is 
true  of  the  cases  of  Rozzelle  v.  H.  &  St,  /.  12.  Co.  79  Mo. 
349;  E elver  v.  N.  Y.,  C,  &  St.  L.  B.  Co.  12  N.  Y.  Supp. 
723 ;  and  Marengo  v.  0.  N.  R.  Co.  84  Minn.  397,  87  N.  W. 
1117,  cited  to  the  point  that  where  two  or  more  railways  run 
parallel  with  each  other  at  places  where  it  is  the  duty  of  each 
to  fence,  the  failure  of  one  to  do  so,  or  its  compliance  with 
the  statutory  duty,  does  not  excuse  the  other.  Here  the  ques- 
tion is.  Was  the  defendant  required  to  fence  the  lociis  inqtiof 
If  not,  then  its  nonliability  cannot  be  affected  by  the  liability 
of  others. 

The  result  reached  upon  the  merits  as  applied  to  the  present 
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defendant  renders  it  unnecessary  to  discuss  the  other  errors 
assigned. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
w^ith  directions  to  enter  judgment  fo^  defendants  dismissing 
the  complaint  upon  the  merits. 

Timlin,  J.  {dissenting).  I  am  unable  to  concur  in  the 
disposition  of  this  case.  The  decision  is  not  in  line  with  de- 
cisions of  this  court  heretofore  made  under  the  same  statute 
and  is  attempted  to  be  supported  by  what  seem  to  me  the 
most  technical  and  unsatisfactory  arguments.  The  facts  are : 
That  one  railroad  track  crosses  another  nearly  at  right  angles 
upon  an  overhead  crossing  of  sufficient  height.  Each  track  is 
in  the  middle  or  about  the  middle  of  a  right  of  way  consid- 
erably wider  than  the  track  or  embankment  at  all  points  along 
the  track.  This  decision  is  that  the  lower  railroad  retains  its 
right  of  way  for  the  full  width  at  such  crossing.  Such  right 
of  ^way  of  the  lower  road  at  this  point  was  unf  enced.  Instead 
of  holding  that  the  right  of  way  of  the  upper  road  continues 
in  its  full  width  across  the  right  of  way  of  the  lower  road,  the 
tipper  road,  which  injured  the  boy  and  which  was  unfenced, 
is  allowed  to  escape  from  under  the  fencing  statute  because  it 
does  not  use  its  whole  right  of  way  or  its  whole  easement  at 
this  point  for  a  crossing.  So  that  both  roads  escape  liability ; 
the  lower  road  because  the  boy  was  not  injured  on  its  track 
by  its  cars  and  did  not  in  the  first  place  enter  upon  its  right 
of  way  when  he  left  the  highway,  and  the  upper  road  because 
its  tracks  cross  the  lower  road  at.  an  elevation  in  the  manner 
described,  although  both  roads  are  unfenced  at  and  near  the 
point  where  the  boy  entered  upon  the  right  of  way  of  the  de- 
fendant road.  The  second  so-called  entry  upon  this  right  of 
way  by  the  boy  is  figured  out  in  this  way : 

Leaving  the  public  highway  he  entered  upon  defendant's 
unfenced  right  of  way  at  a  point  a  few  feet  from  where  its 
right-of-way  fence,  if  it  had  one,  would  have  connected  with 
the  right-of-way  fence  of  the  road  crossing  below  it,  if  the  lat- 
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ter  road  had  one.  Walking  a  short  distance  he  came  upon 
the  ground  where  the  rights  of  way  overlap  and  cross.  From 
this  ground  which  carried  the  double  easement  of  both  roads 
he  walked  into  and  along  the  right  of  way  of  the  defendant 
road  after  having  crossed  under  the  trestle  over  which  the 
defendant's  track  crossed  the  other  railroad.  This  is  sup- 
posed to  be  his  second  entry.  If  both  of  these  railroads  ob- 
served the  statute  and  maintained  fences  along  their  respective 
rights  of  way,  the  fences  would  necessarily  connect  at  an  angle 
equal  to  that  formed  by  the  crossing  of  the  rails  but  at  the 
proper  distance  therefrom  and  would  be  continuous.  This  is 
what  the  statute  requires.  This  is  included  in  the  simple 
command  that  each  fence  its  right  of  way.  Here,  because 
neither  fenced  its  right  of  way  at  all  near  the  crossing  of  both 
roads,  the  defendant  road  escapes  liability  although  the  fact 
is  established  that  the  boy  entered  upon  defendant's  right  of 
way  from  the  highway  at  a  point  where  it  was  the  duty  of 
defendant  to  maintain  a  fence. 

At  this  point  the  opinion  seems  to  go  partially  on  the  theory 
that,  because  the  underlying  railroad  had  not  fenced,  the  de- 
fendant's fence  would  not  connect  up  with  anything  and  the 
boy  might  or  could  have  passed  around  the  end  of  defendant's 
fence.  I  think  this  amounts  to  holding  that  although  one 
railroad  may  not  leave  its  right  of  way  unfenced  two  railroads 
may  accomplish  this  disregard  of  statute  at  a  crossing  by  each 
failing  to  fence.  I  regard  as  extremely  novel  the  theory  that 
the  right  of  way  of  a  crossing  railroad  is  narrowed  to  the 
trestle  upon  which  it  crosses  wherever  it  crosses  another  road 
by  overhead  crossing.  I  think  the  duty  to  fence  and  the  de- 
linquency on  the  part  of  the  defendant  were  shown,  and  that 
it  was  a  question  for  the  jury  whether  the  plaintiff's  injury 
was  "occasioned  in  any  manner  in  whole  or  in  part  by  the 
want  of  such  fences"  (sec.  1810,  Stats.),  TJlicke  v.  C  &  N. 
W.  R.  Co.  152  Wis.  286,  139  l^T.  W.  189 ;  Schwind  v.  C,  M. 
i&  St.  P.  R.  Co.  140  Wis.  1, 121  N.  W.  639. 
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In  the  foregoing  ease,  and  also  in  the  case  of  Bejma  v.  John- 
son,  post,  p.  540,  the  respondent  moved  for  a  rehearing.  In 
support  of  the  motions  there  were  briefs  by  (7.  W.  Bradford, 
attorney,  and  Christian  Doerfier,  of  counsel;  and  in  opposi- 
tion thereto  briefs  by  Edgar  L.  Wood,  attorney,  and  Peter 
Fisher  and  Bull  &  Johnson,  of  counsel. 

The  motion  was  granted  on  February  9,  1915,  and  the 

causes  were  reargued  on  March  26,  1915. 

For  the  appellants  there  was  a  brief  by  Edgar  L,  Wood, 
attorney,  and  Bull  <&  Johnson  and  Peter  Fisher,  of  counsel, 
and  oral  argument  by  Mr.  Wood  and  Mr.  Fisher. 

C.  W.  Bradford,  attorney,  and  Christian  Doerfier,  of  coun- 
sel, for  the  respondents. 

The  following  opinion  was  filed  April  13,  1915 : 

ViN  JB,  J.  Upon  the  rehearing  the  correctness  of  the  court^s 
ruling  that  it  was  not  incumbent  upon  the  defendant  to  fence 
the  sides  of  the  right  of  way  of  the  Chicago  &  Northwestern 
Railway  beneath  and  across  its  own  right  of  way  is  not  ques- 
tioned. But  it  is  argued  the  court  erred  in  holding  that 
plaintiff's  first  entry  upon  defendant's  right  of  way  did  not 
contribute  in  whole  or  in  part  to  his  injury.  His  counsel 
urges  upon  us,  and  the  evidence  sustains  him  in  so  doing,  that 
it  'was  plaintiff's  fixed  intention  to  proceed  along  First  avenue 
to  the  trestle,  to  pass  under  and  beyond  it,  to  go  up  the  em- 
bankment upon  the  defendant's  right  of  way,  and  thence  pro- 
ceed to  Beaver's  pond.  He  started  on  his  trip  and  left  First 
avenue  about  twenty  feet  sooner  than  he  would  have  done  had 
defendant's  fence  on  that  side  been  built,  as  it  should  have 
been,  up  to  the  side  of  the  right  of  way  of  the  Chicago  &  North- 
western Railway,  and  cut  diagonally  over  on  to  the  ^atter'B 
right  of  way,  walked  along  it  for  some  distance,  then  re- 
entered defendant's  right  of  way,  and  proceeded  up  the  em- 
bankment as  intended.  Concretely  stated  the  proposition  ad- 
vanced by  counsel  is  this :  that  a  boy  twelve  years  old  with  a 
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fixed  intention  of  going  to  a  certain  place  for  a  holiday  onting 
would  not  go  there  if  he  had  to  travel  the  two  twenty-foot 
sides  of  a  right-angled  triangle  instead  of  the  hypothenuse — 
the  traveling  on  the  two  sides  being  as  good  as  that  along  the 
hypothennse.  The  statement  of  the  proposition  is  a  snfficient 
refutation  thereof.     We  adhere  to  our  former  decision. 


Bejica,  Respondent,  vs.  Johnson  and  others,  Appellants. 

October  iO—Novemher  11,  19H. 
March  26—ApHl  IS,  1915, 

Bejma  v,  Chicago  d  M.  E,  R.  Co,,  ante,  p.  527,  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwaukee  county: 
P.  C.  EscHWEiLEB,  Circuit  Judge.    Reversed. 

Action  to  recover  damages  sustained  by  the  plalntlft  by  reason  of 
injuries  received  by  his  minor  son,  who  was  run  over  by  one  of  de- 
fendant's trains  on  November  23,  1912.  The  action  was  begun  in  the 
civil  court  and  a  judgment  for  $2,000  was  entered  in  favor  of  tbe 
plalntlfT.  Upon  appeal  to  the  circuit  court  the  judgment  was  af- 
firmed*  and  the  defendants  appealed  to  this  court 

For  the  appellants  there  was  a  brief  by  Edgar  L.  Wood,  attorney, 
and  Peter  Fisher  and  Bull  d  Johnson,  of  counsel,  and  oral  argument 
by  Mr.  Wood  and  Mr,  Fisher. 

C.  W.  Bradford,  for  the  respondent. 

The  following  opinion  was  filed  November  17, 1914: 

ViNJE,  J.  The  findings  of  the  civil  court  were  affirmed  by  the  cir- 
cuit court,  and  so  far  as  they  are  material  to  the  issues  involved  upon 
this  appeal  they  were  substantially  the  same  as  those  contained  in 
the  verdict  of  the  Jury  in  the  case  of  the  minor  son  (Bejma  v.  Chicago 
d  M.  E.  R.  Co,,  ante,  p.  527, 152  N.  W.  180).  The  evidence  supporting 
the  findings  is  also  substantially  the  same.  Hence  the  decision  in 
that  case  controls  this. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded  with  di- 
rections to  enter  Judgment  for  defendants  dismissing  the  complaint 
upon  the  merits. 

Timlin,  J.,  dissents. 
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OiTY  OJT  SuPESioB,  Appellant,  vs.  Industrial  Commission 

and  another^  Eespondents. 

March  26^April  13, 1915. 

MunidpaX  oorporationt :  Power  of  park  commisiionera  to  care  for 
partB  of  itreeU:  Statute  construed:  Death  of  workman:  Com- 
pensation: Liability  of  city:  Proper  defenses, 

m 

1.  Although  sec.  925— 171a,  Stats,  (ch.  498,  Laws  of  1907)— giving 

to  park  commissioners  control  over  and  power  to  care  for  that 
part  of  public  streets  lying  between  the  curb  and  sidewalk, — is 
incorporated  into  the  general  city  charter  law  (ch.  40a),  it  is 
nevertheless  expressly  made  applicable  to  all  cities,  and  sec. 
925 — 2  of  that  chapter  must  be  restricted  accordingly. 

2.  A  park  caretaker  who,  under  the  authority  of  said  sec.  925 — 171a 

and  a  city  ordinance,  had  been  directed  by  the  park  commission- 
ers to  mow  the  grass  upon  that  part  of  a  street  lying  between 
the  curb  and  sidewalk,  and  who  came  to  his  death  from  an  in- 
jury accidentally  sustained  while  so  doing,  was  "performing 
service  growing  out  of  and  incidental  to  his  employment,"  with- 
in the  meaning  of  sec.  2394 — 3,  Stats.  1913,  and  compensation 
was  properly  awarded  to  be  paid  by  the  city  to  the  widow. 

3.  It  was  not  improper  or  unconscionable  for  the  city  to  defend 

against  such  claim  on  the  ground  that  the  work  being  done  by 
the  deceased  was  unauthorized  and  beyond  the  power  of  the 
park  commissioners  or  counciL 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
coimty :  E.  Ray  Stevens,  Circuit  Judge.     Affirmed, 

August  Frederick  came  to  his  death  from  a  personal  injury 
he  received  while  in  the  employ  of  the  appellant  as  a  park 
eaietaker.  He  was  engaged  to  work  by  the  administrative 
officers  in  charge  of  the  public  parks  of  the  city.  He  was 
mowing  grass  with  a  lawn  mower  outside  of  the  park  area 
and  in  that  part  of  the  street  belonging  to  private  property, 
subject  to  the  public  easement  It  had  been  customary  for 
the  caretaker  to  do  such  work,  and  the  deceased  was  engaged 
therein  by  direction  of  the  park  commissioners.  Their  gen- 
eral jurisdiction  under  the  ordinances  of  the  city  was  "to 


540        SUPEEME  COUET  OF  WISCONSIN.     [Apb. 

Bejma  v.  Johnson,  160  Wis.  540. 

fixed  intention  of  going  to  a  certain  place  for  a  holiday  outing 
would  not  go  there  if  he  had  to  travel  the  two  twenty-foot 
sides  of  a  right-angled  triangle  instead  of  the  hypothenuse— 
the  traveling  on  the  two  sides  being  as  good  as  that  along  the 
hypothenuse.  The  statement  of  the  proposition  is  a  sufficient 
refutation  thereof.     We  adhere  to  our  former  decision. 


Bejica,  Respondent,  vs.  Johnson  and  others.  Appellants. 

Octoiier  29— November  11,  19H. 
March  26—ApHl  IS,  1915. 

Bejma  v.  Chicago  d  M.  E,  R,  Co,,  ante,  p.  527,  followed. 

Appeal  from  a  jud£:ment  of  the  circuit  court  for  Milwaukee  county: 
P.  C.  EscHWEiLEB,  Circuit  Judge.    Reversed, 

Action  to  recover  damages  sustained  by  the  plaintiff  by  reason  of 
injuries  received  by  his  minor  son,  who  was  run  over  by  one  of  de- 
fendant's trains  on  November  23, 1912.  The  action  was  begun  in  the 
civil  court  and  a  Judgment  for  $2,000  was  entered  in  favor  of  the 
plaintiff.  Upon  appeal  to  the  circuit  court  the  judgment  was  af- 
firmed*  and  the  defendants  appealed  to  this  court. 

For  the  appellants  there  was  a  brief  by  Edgar  L.  Wood,  attorney, 
and  Peter  Fisher  and  Bull  d  Johnson,  of  counsel,  and  oral  argument 
by  Mr,  Wood  and  Mr,  Fisher, 

C,  W,  Bradford,  for  the  respondent. 

The  following  opinion  was  filed  November  17, 1914: 

ViNjE,  J.  The  findings  of  the  civil  court  were  affirmed  by  the  cir- 
cuit court,  and  so  far  as  they  are  material  to  the  issues  Involved  upon 
this  appeal  they  were  substantially  the  same  as  those  contained  in 
the  verdict  of  the  jury  in  the  case  of  the  minor  son  (Bejma  v.  Chicago 
d  M.  E,  R,  Co,,  ante,  p.  527, 152  N.  W.  180).  The  evidence  supporting 
the  findings  is  also  substantially  the  same.  Hence  the  decision  in 
that  case  controls  this. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded  with  di- 
rections to  enter  judgment  for  defendants  dismissing  the  complaint 
upon  the  merits. 

Timlin,  J.,  dissents. 
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City  of  Supebiob,  Appellant,  vs.  Industbial  Commission 

and  another^  Bespondents. 

March  26^April  IS,  1915. 

Municipal  corporations:  Power  of  park  commisiioners  to  care  for 
parte  of  streets:  Statute  construed:  Death  of  workman:  Comr 
pensation:  Liability  of  city:  Proper  defenses. 

1.  Although  sec.  925— 171a,  Stats,  (ch.  498,  Laws  of  1907)— giving 

to  park  commissioners  control  over  and  power  to  care  for  that 
part  of  public  streets  lying  between  the  curb  and  sidewalk, — is 
incorporated  into  the  general  city  charter  law  (ch.  40a),  it  is 
nevertheless  expressly  made  applicable  to  all  cities,  and  sec. 
925 — 2  of  that  chapter  must  be  restricted  accordingly. 

2.  A  park  caretaker  who,  under  the  authority  of  said  sec.  925 — 171a 

and  a  city  ordinance,  had  been  directed  by  the  park  commission- 
ers to  mow  the  grass  upon  that  part  of  a  street  lying  between 
the  curb  and  sidewalk,  and  who  came  to  his  death  from  an  in- 
jury accidentally  sustained  while  so  doing,  was  "performing 
service  growing  out  of  and  incidental  to  his  employment,"  with- 
in the  meaning  of  sec.  2394 — 3,  Stats.  1913,  and  compensation 
was  properly  awarded  to  be  paid  by  the  city  to  the  widow. 

3.  It  was  not  improper  or  unconscionable  for  the  city  to  defend 

against  such  claim  on  the  ground  that  the  work  being  done  by 
the  deceased  was  unauthorized  and  beyond  the  power  of  the 
park  commissioners  or  council. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ra.y  Stevens,  Circuit  Judge.     Affirmed. 

August  Frederick  came  to  his  death  from  a  personal  injury 
he  received  while  in  the  employ  of  the  appellant  as  a  park 
<saietaker.  He  was  engaged  to  work  by  the  administrative 
oflScers  in  charge  of  the  public  parks  of  the  city.  He  was 
mowing  grass  with  a  lawn  mower  outside  of  the  park  area 
and  in  that  part  of  the  street  belonging  to  private  property, 
subject  to  the  public  easement  It  had  been  customary  for 
the  caretaker  to  do  such  work,  and  the  deceased  was  engaged 
therein  by  direction  of  the  park  commissioners.  Their  gen- 
eral jurisdiction  imder  the  ordinances  of  the  city  was  "to 
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have  control  and  supervision  of  the  public  parks  of  the  city.'^ 
There  was  also  an  ordinance  which  provided  as  follows : 

"All  grass  plots  or  lawns  between  the  sidewalk  and  the 
curb  of  all  newly  improved  streets  .  .  .  are  hereby  trans- 
ferred to  and  placed  under  the  supervision  of  the  board  of 
park  commissioners.  .  .  .  They  shall  sow  grass  and  keep  the 
grass  cut  on  such  lawns,  grass  plots,  and  parkways  and  main- 
tain the  same  in  proper  condition.  .  .  .  They  are  hereby 
given  power  and  authority  to  preserve  grass  plots  and  park- 
ways in  proper  and  sightly  condition  and  to  employ  suitable 
help  for  that  purpose  and  charge  the  same  to  the  park  fund." 

Under  such  authority  the  commissioners  directed  deceased 
to  mow  the  grass  in  the  particular  place  where  he  was  injured. 
It  was  within  the  field  covered  by  the  city  ordinance.  The 
trial  court  held  that  the  work  was  within  the  scope  of  the 
work  which  the  city  was  authorized  to  perform  under  sec 
925 — 171a  of  the  Statutes,  referring  thereto  thus: 

"Sec.  925 — 171a  of  the  Statutes  expressly  confers  power 
to  care  for  such  parkings  as  that  on  which  tiie  deceased  was 
at  work  when  injured.  The  statute  is  not  limited  to  parkings 
or  paved  streets,  but  applies  to  all  'public  streets.'  It  ex- 
pressly confers  upon  cities  'jurisdiction  and  control  for  park 
purposes  over  that  part  of  public  streets  lying  and  being  be- 
tween the  curb  and  the  sidewalk.'  The  word  'curb'  is  here 
used  to  designate  the  line  that  marks  the  boimdary  between 
the  grass  plot  and  the  part  of  the  street  that  is  devoted  to 
public  travel..  It  designates  the  line  that  checks  or  holds  back 
public  traffic  and  keeps  it  off  the  grass  plot.  The  conclusion 
follows  that  the  city  had  power  to  care  for  the  grass  plot  at 
the  place  where  the  deceased  was  injured  and  that  the  award 
of  the  Commission  must  be  affirmed." 

The  Industrial  Commission  held  that  the  case  was  within 
the  Workmen's  Compensation  Law  and  awarded  compensation 
to  the  widow  of  the  deceased  under  such  law.  The  award 
was  sustained  on  appeal  to  the  circuit  court  for  Dane  county. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
T.  L.  Mcintosh  and  H.  V.  Gard,     They  contended,  inter  alia, 
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that  the  work  whidi  Frederick  was  doing  was  not  only  un- 
authorized, but  beyond  the  power  of  the  park  commissioners 
or  council.  The  city  does  not  own  the  street  in  the  sense  that 
it  could  improve  it  or  work  it  as  its  own.  Ooodall  v.  Milwau- 
hee,  5  Wis.  32;  Milwaukee  v.  M.  &  B.  R.  Co.  7  Wis.  85. 
The  title  of  the  lotowner  extends  to  the  center  of  the  street, 
subject  to  the  public  use  thereof  as  a  street,  which  is  the  domi- 
nant interest.  Hundhausen  v.  Bond,  36  Wis.  29;  Papivorth 
V.  Milwaukee,  64  Wis.  389,  25  K  W.  431;  Chase  v.  Oshkosh, 
81  Wis.  313,  51  N.  W.  560 ;  Andrews  v.  Youmans,  78  Wis. 
66,  37  N".  W.  304.  A  public  street  cannot  be  used  for  any 
other  purpose  than  for  public  travel  without  compensation  to 
the  lotowner.  Lange  v.  La  Crosse  &  E.  R.  Co.  118  Wis.  558, 
95  N.  W.  952.  Subject  to  the  state  constitution,  statutes, 
and  municipal  charters,  municipal  control  over  streets  is  quite 
generally  limited  to  maintaining  them  for  the  purpose  for 
which  they  were  established.  3  McQuillin,  Mun.  Corp.  §  1311. 
For  the  respondent  Industrial  Commission  there  was  a 
brief  by  the  Attorney  General  and  Winfield  W.  Gilman,  as- 
sistant attorney  general,  and  oral  argument  by  Mr,  Oilman. 
They  argued,  among  other  things,  that  the  city  had  authority 
to  keep  these  grass  plots  mowed.  Laws  of  1891,  ch.  124, 
sec.  35,  sub.  30,  55;  Laws  of  1891,  ch.  124,  sees.  116,  212 
28  Cyc.  853;  27  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  119 
3  Dillon,  Mun.  Corp.  (5th  ed.)  §  1150;  Dougherty  v.  Horse 
heads,  159  K  Y.  154,  53  K  E.  799 ;  In  re  Bushwick  Ave 
48  Barb.  9;  Curran  v.  Guilfoyle,  38  App.  Div.  82,  55  K  Y 
Supp.  1018;  Cox  V.  Sammis,  57  App.  Div.  166,  68  N.  Y 
Supp.  203;  Murphy  v.  Peoria,  119  111.  509,  9  N.  E.  895 
Thompson  v.  Highland  Park,  187  HI.  265,  58  N.  E.  328 
Dotey  V.  District  of  Columbia,  25  App.  D.  C.  232 ;  Martin  v 
WilliamspoH,  208  Pa.  St.  590,  57  Atl.  1063 ;  Boyd  v.  Mil- 
waukee,  92  Wis.  456,  466,  66  N.  W.  603.  The  city  had  the 
authority  to  construct  and  maintain  boulevards.  Laws  of 
1891,  ch.  124,  sec.  93.     The  street  where  the  accident  hap- 
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Bishop-Babcock-Beckee  Company,  Appellant,  vs.  Keeley, 

Eespondent. 

March  26'-April  IS,  1915. 

Novation:  Acceptance:  Bills  and  notes:  Discharge  ot  maker:  Evi- 
dence. 

L  Acceptance  by  the  creditor  of  a  novation  whereby  a  new  debtor  is 
substituted  and  the  old  one  discharged  need  not  be  by  express 
words,  but  may  be  implied  from  facts  and  conduct 

2.  In  an  action  against  the  maker  of  promissory  notes,  the  evidence 
is  held  to  sustain  a  finding  of  the  trial  court  that  the  payee 
(plaintiff's  assignor)  had  consented  to  an  agreement  by  vrbich 
the  liability  of  the  maker  was  extinguished  and  another  person 
was  substituted  as  the  debtor  on  the  notes. 

Appeal  from  a  jiidginent  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed, 

This  is  an  action  to  recover  the  principal  and  interest  on  a 
series  of  notes,  secured  by  a  chattel  mortgage,  executed  by 
the  defendant. 

Prior  to  March,  1910,  Mrs.  M.  W.  Keeley,  the  defendant, 
conducted  a  confectionery  store  in  the  city  of  Madison. 
James  Y.  Keeley,  her  husband,  acted  as  her  agent.  About 
the  30th  day  of  August,  1909,  the  defendant  executed  and  de- 
livered to  the  L.  A.  Becker  Company  a  number  of  promissorv 
notes  for  the  purchase  pricfe  of  a  soda-water  fountain  and 
supplies.  These  notes  were  secured  by  a  chattel  mortgage. 
The  L.  A.  Becker  Company  assigned  the  notes  to  the  plaintiff 
company  in  1911.  The  plaintiff  company  is  a  foreign  cor- 
poration. During  the  year  1910  the  defendant  transferred 
all  of  the  personal  property,  stock,  and  fixtures  in  her  store 
to  the  Palace  of  Sweets  Company,  which  was  organized  in 
March,  1910.  When  the  Palace  of  Sweets  Company  was  or- 
ganized it  assumed  and  agreed  to  pay  all  of  the  liabilities  of 
the  defendant,  including  the  notes  given  to  the  L.  A.  Becker 
Company.     The  defendant  made  np  payments  on  the  notes 
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subsequent  to  March,  1910.  It  is  shown  by  the  testimony 
that  the  Palace  of  Sweets  Company  did  make  payments  after 
March,  1910,  and  these  payments  were  accepted  by  the  plaint- 
iff. There  is  a  conflict  in  the  testimony  as  to  whether  J.  Y. 
Keeley  made  an  arrangement  with  the  manager  of  the  plaint- 
iff company  whereby  the  plaintiff  agreed  to  accept  the  Palace 
of  Sweets  Company  as  the  debtor  of  these  notes  in  place  of 
the  defendant  or  not.  In  March,  1912,  the  Palace  of  Sweets 
Company  filed  a  voluntary  petition  in  bankruptcy  and  the 
li.  A.  Becker  Company  appeared  in  such  proceedings  and 
filed  a  claim  as  a  secured  creditor  of  such  company.  The 
United  States  district  court  decided  that  the  L.  A.  Becker 
Company  was  not  a  secured  creditor  because  the  chattel  mort- 
gage was  not  properly  recorded.  The  company  then  appeared 
as  an  unsecured  creditor  and  shared  pro  rata  with  the  other 
general  creditors. 

A  jury  being  waived,  the  circuit  court  found  as  facts  that 
defendant,  while  doing  business  as  a  sole  trader,  gave  her 
promissory  notes  for  a  portion  of  the  purchase  price  of  goods 
purchased  of  plaintiff's  predecessor;  that  in  March,  1910,  the 
Palace  of  Sweets  Company  was  formed,  which  took  over  all 
the  assets  of  defendant  in  her  business,  and  that  soon  there- 
after plaintiff's  predecessor  in  title  was  informed  of  the  trans- 
fer and  consented  to  accept  the  Palace  of  Sweets  Company 
as  the  debtor  on  such  notes.  The  court  entered  judgment 
dismissing  the  plaintiff's  complaint  and  that  the  defendant 
recover  costs  and  disbursements.  From  such  judgment  this 
appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Welton,  Maries  & 
Porter,  and  oral  argument  by  C.  E.  Marks.  To  the  point  that 
there  was  no  novation  they  cited  Pope  v.  Vajen,  121  Ind.  317, 
22  N.  E.  308,  6  L.  K.  A.  688;  ij/nc/i  v.  Austin,  51  Wis.  287, 
8  N.  W.  129 ;  Security  Nat.  Bank  v.  St.  Croix  P.  Co.  117 
Wis.  211,  94  N.  W.  7i;Hemenway  v.  Beecher,  139  Wis.  399, 
121  N.  W.  150;  Latiolais  v.  Citizens'  Bank,  33  La.  Ann. 
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1444;  29  Cyc.  1136;  De  Witt  v.  Monjo,  36  App.  Div.  553, 
61  N.  Y.  Supp.  1046. 

For  the  respondent  there  was  a  brief  by  HiU  <&  Spohn,  and 
oral  argument  by  W.  H,  Spohn.  They  ai^ed,  among  other 
things,  that  to  constitute  a  novation  the  creditor  must  have 
assented  to  the  discharge  of  the  original  debtor  and  have  ac- 
cepted the  promise  of  the  new  debtor  to  assume  the.  debt. 
Rietzloff  V.  Glover,  91  Wis.  65,  64  N.  W.  298 ;  Murphy  v. 
Hanrahan,  50  Wis.  485,  7  N".  W.  436.  But  such  assent  and 
acceptance  may  be  implied  from  the  facts  and  circumstances 
attending  the  transaction  and  the  contract  of  the  parties  sub- 
sequent thereto.  29  Cyc.  1131,  1137;  21  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.)  667,  671 ;  Union  Cent.  L.  Ins.  Co.  v.  Hoyer, 
66  Ohio  St.  344,  64  N.  E.  435 ;  Warren  v.  Baichelder,  15 
K  H.  129;  Mitrovich  v.  Fresno  F.  F.  Co.  123  Cal.  379,  382, 
65  Pac.  1064;  III.  L.  Ins.  Co.  v.  Benner,  78  Kan.  511,  97 
Pac.  438';  De  Witt  v.  Monjo,  46  App.  Div.  633,  61  K  T. 
Supp.  1046 ;  J.  H.  Lane  &  Co.  v.  United  0.  Co.  103  App. 
Div.  378,  92  N.  Y.  Supp.  1061;  Hemenway  v.  Beecher,  139 
Wis.  399,  401,  121  N.  W.  150;  Abbott  v.  Johnson,  47  Wis. 
239,  2  N.  W.  332. 

SiEBECKER,  J.  The  only  question  raised  is,  Was  there  an 
agreement,  consented  to  by  the  defendant,  the  Palace  of 
Sweets  Company,  and  the  L.  A.  Becker  Company,  by  which 
the  debt  of  M.  W.  Keeley  on  these  notes  was  extinguished  and 
the  Palace  of  Sweets  Company  accepted  as  the  obligor  of  the 
debt  evidenced  by  the  notes?  The  Palace  of  Sweets  Com- 
pany  admittedly  agreed  with  the  defendant,  M.  W.  Keeley, 
to  assume  this  debt  in  consideration  of  the  transfer  of  all  the 
property  of  defendant  to  the  company.  It  is  not  required 
that  acceptance  of  the  terms  of  novation  be  shown  by  express 
words,  but  it  may  be  implied  from  the  facts  and  circum- 
stances of  the  transaction  and  the  conduct  of  the  parties  in 
relation  thereto.     An  examination  of  the  evidence  and  the 
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conduct  of  the  parties  attending  the  transaction  of  novation 
has  satisfied  us  that  the  circuit  court  was  fully  justified  in 
concluding  that  the  L.  A.  Becker  Company,  plaintiff's  as- 
signor and  the  owner  of  the  notes  in  question  when  the  Palace 
of  Sweets  Company  had  been  organized  in  March,  1910,  con- 
sented to  accept  the  Palace  of  Sweets  Company  as  the  obligor 
on  these  notes  and  thereby  released  the  defendant  from  liabil- 
ity. We  cannot  say  that  the  findings  of  the  trial  court  are 
against  the  clear  preponderance  of  the  evidence. 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 


Kii-i*,  Appellant,  vs.  Indttstbial  Commission  and  another, 

Respondents. 

March  26— April  IS,  1915. 

Workmen's  compensatiaiv:  Proximate  cause  of  injury:  Intervening 

cause. 

Nine  days  after  an  employee  had  cut  his  wrist  the  wound  was  prac- 
tically healed  and  the  physician  discharged  him  as  cured.  On 
the  following  day,  against  the  physician's  advice,  he  engaged  In 
a  boxing  match.  Two  or  three  days  later  his  wrist  was  found 
to  be  Infected,  and  he  finally  lost  the  use  of  his  hand.  Upon 
his  applying  for  compensation  the  industrial  commission  found, 
on  sufficient  evidence,  that  if  he  had  not  entered  the  boxing 
match  and  had  given  his  wrist  only  moderate  exercise  for  a  few 
days  more  no  serious  results  would  have  followed.  Held,  that 
his  application  was  properly  dismissed,  the  boxing  match  and 
not  the  original  cut  being  the  proximate  cause  of  the  injury 
complained  of»  within  the  meaning  of  the  Workmen's  Compen- 
sation Act 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  a  judgment  confirming  an  order  of  the 
Industrial  Commission  dismissing  the  application  of  the  ap- 
pellant for  compensation  from  the  respondent  PlankirUon 
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Packing  Company.  The  appellant  was  employed  as  a  tin- 
smith by  the  Packing  Company  in  its  plant.  On  April  16, 
1913,  he  accidentally  cut  his  left  wrist.  The  respondent 
Packing  Company  sent  him  to  a  physician  who  treated  him. 
On  April  25,  1913,  the  wound  was  practically  healed  and  the 
physician  discharged  him  as  cured.  Saturday  evening,  April 
26th,  the  appellant  engaged  in  a  boxing  match  and  on  the 
following  Monday  night  suffered  pain  in  his  wrist.  On  the 
following  day  his  wrist  was  found  to  be  infected,  and  finally 
he  lost  bones  of  the  hand  and  wrist,  incapacitating  him  from 
following  his  trade. 

The  Commission  found  as  follows : 

"From  the  evidence  before  us  we  are  fairly  satisfied  that 
the  wrist  became  infected  at  the  time  of  the  injury  on  April 
16th  through  the  introduction  of  poisonous  bacteria  known  as 
streptococci.  Through  nature's  process  these  germs  were 
walled  off  and  did  no  damage  at  first.  This  was  because  the 
patient  was  strong  enough  to  resist  the  attack  of  the  bacteria. 
Had  he  not  entered  the  boxing  bout,  we  are  satisfied  that  in 
the  course  of  time  the  bacteria  woiltd  have  been  expelled  from 
the  system  without  harmful  results.  But  the  strenuous  ex- 
ercise of  the  boxing  bout  had  the  effect  of  lighting  up'  or 
stirring  into  activity  the  poisonous  germs  and  at  the  same  time 
lessening  the  resisting  power  of  the  applicant,  resulting  in 
the  active  poisoning  of  the  arm. 

"Before  entering  the  bout,  on  the  25th  of  April,  at  the  time 
of  his  discharge  by  the  doctor,  the  applicant  was  advised  not 
to  enter  the  bout.  The  doctor  told  him  it  might  do  harm  and 
it  might  not;  it  would  be  impossible  to  say,  but  advised  him 
not  to  enter  it  and  explained  to  him  the  danger  of  a  possible 
tearing  or  bruising.  Before  entering  the  bout  the  applicant 
bandaged  his  wrist  and  provided  against  tearing  or  bruising, 
and  no  tearing  or  bruising  resulted  from  the  bout.  We  can- 
not say  from  the  evidence  that  applicant  wilfully  disregarded 
the  advice  of  his  physician,  because  we  cannot  find  that  the 
physician  gave  him  positive  instructions  not  to  enter  the  bout, 
but  merely  advised  him  that  there  was  danger  of  harm  from 
tearing  or  bruising.  He  certainly  did  not  point  out  to  the 
applicant  the  danger  of  the  results  that  actually  did  follow 
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from  the  exercise.  Applicant  was  not  warned  of  the  danger 
of  blood  poisoning  from  the  'lighting  up'  of  the  present  in- 
fection. Evidently  he  did  not  know  that  his  arm  was  infected 
or  that  such  infection  might  become  dangerous  from  strenu^ 
ous  exercise.  For  this  reason  we  cannot  say  that  the  appli- 
cant wilfully  disregarded  the  advice  of  the  physician. 

^'Had  the  applicant  not  been  injured  on  the  16th  of  April 
while  in  the  employ  of  the  respondent,  the  loss  of  the  use  of 
his  hand  would  not  have  followed  the  boxing  bout.  Notwith- 
standing such  accident,  had  applicant  refrained  from  entering 
the  boxing  bout  and  given  his  wrist  only  moderate  exercise 
for  a  few  days  more,  no  serious  results  would  have  followed." 

Upon  the  foregoing  findings  the  Commission  dismissed  the 
application.     The  appellant  assigns  the  following  errors : 

1.  That  the  finding  that  "Had  he  not  entered  the  boxing 
bout,  we  are  satisfied  that  in  the  course  of  time  the  bacteria 
would  have  been  expelled  from  the  system  without  harmful 
results'^  is  not  supported  by  the  evidence. 

2.  That  the  finding  that  "Notwithstanding  such  accident, 
had  applicant  refrained  from  entering  the  boxing  bout  and 
given  his  wrist  only  moderate  exercise  for  a  few  days  more, 
no  serious  results  would  have  followed,"  is  not  supported  by 
the  evidence. 

3.  That  the  findings  of  fact  do  not  support  the  order  made 
by  the  Commission, 

For  the  appellant  there  was  a  brief  by  Henry  V.  Kane  and 
eT*.  W.  Flynn,  and  oral  argument  by  Mr.  Kane. 

For  the  respondent  Industrial  Commission  there  was  a 
brief  by  the  Attorney  General  and  ^V infield  W,  Oilman,  as- 
sistant attorney  general;  and  the  cause  was  argued  orally  by 
Mr.  J.  A.  Fish  and  Mr.  Oilman. 

Kebwix,  J.  The  contention  of  the  appellant  is  that  his 
present  disabled  condition  is  the  proximate  result,  within  the 
meaning  of  sec.  2394 — 3,  Stats.,  of  the  injury  received  by 
him  while  in  the  course  of  his  employment  by  the  defendant 
Plankinton  Packing  Company,  respondent ;  while  on  the  other 
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hand  it  is  insisted  that  plaintiff  recovered  from  the  injuries 
sustained  while  in  its  employ,  and  that  the  infection  which 
developed  subsequent  to  the  boxing  bout  came  as  a  proximate 
result  of  that  bout. 

The  claim  of  appellant  is  that  the  Commission  acted,  in 
making  the  order  of  dismissal,  in  excess  of  its  powers,  and 
that  its  findings  of  fact  do  not  support  the  order.  It  is  said 
that  the  findings  of  the  Commission  are  susceptible  of  only 
one  legal  inference,  namely,  that  the  accident  of  April  16, 
1916,  suffered  by  plaintiff,  proximately  caused  his  disability 
within  the  meaning  of  the  Compensation  'Act,  and  that  the 
order  of  dismissal  is  based  upon  an  erroneous  conclusion 
drawn  from  the  facts  found. 

Counsel  for  appellant  seem  to  rely  upon  Milwcmkee  v.  In- 
dvstrial  Comm.,  ante,  p.  238,  151  N.  W.  247,  as  giving  sup- 
port to  their  contention.  True,  in  that  case  this  court  held 
that  the  right  of  recovery  under  the  Workmen's  Compensa- 
tion Act  is  not  dependent  upon  a  question  of  negligence  or 
upon  the  concomitant  conception  of  negligence  at  common 
law,  and  that  the  element  of  anticipation  characteristic  in 
common-law  negligence  cases  does  not  obtain  under  the  Work- 
men's Compensation  Act,  so  that  the  element  of  reasonable 
anticipation  is  eliminated  from  proximate  cause  under  the 
act,  and  the  proximate  cause  mentioned  in  the  Workmen^s 
Compensation  Act  means  caused  in  a  physical  sense  by  a 
chain  of  causation  whiqh  as  to  time,  place,  and  effect  is  so 
closely  related  to  the  accident  that  the  injury  can  be  said  to 
be  caused  thereby.  The  case  is  not  out  of  harmony  with  the 
ruling  of  the  Commission  and  the  court  below  in  the  instant 
case. 

The  contention  of  the  learned  counsel  for  appellant  is  that 
since  the  original  injury  left  some  trace  of  its  effect,  which 
but  for  the  violent  exercise  of  the  bout  would  have  been  cured, 
still  the  proximate  cause  must  be  regarded  the  original  in- 
jury.    It  seems  clear  from  the  findings  supported  by  evidence 
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that  the  injury  to  the  appellant  while  in  the  employ  of  the 
Packing  Company  was  not  the  proximate  cause  of  the  present 
disability.  That  injury  had  been  healed  and  cured,  suflBciently 
at  least  that  had  it  not  been  for  the  bout  voluntarily  entered 
into  with  knowledge  of  the  danger  the  injuries  complained  of 
would  not  have  occurred.  The  Commission,  therefore,  was 
justified  in  finding  that  the  bout  proximately  caused  the  in- 
jury complained  of.  Sutton  v.  Wauwatosa,  29  Wis.  21; 
Jucker  v.  C.  <&  N.  W.  B.  Co.  62  Wis.  150,  8  N.  W.  862. 
The  injury  must  be  proximately  caused  by  the  accident  and 
not  self-inflicted.     Sec.  2394—3,  Stats. 

In  the  instant  case  the  bout,  which  was  subsequent  to  the 
original  injury,  intervened' and  was  the  efficient  cause  and 
had  its  origin  independent  of  the  original  cause  and  super- 
seded it  and  thereby  became  the  proximate  cause  of  the  in- 
jury. Brown  v.  C,  M.£  St.  P.  R.  Co.  64  Wis.  342,  11  N. 
W.  356,  911;  BaHon  v.  Pepin  Co.  A.  Soc.  83  Wis.  19,  52 
N.  W.  1129. 

As  appears  from  the  statement  of  facts,  the  Commission 
found  that  had  the  applicant  refrained  from  entering  the 
boxing  bout  and  given  his  wrist  only  moderate  exercise  for  a 
few  days  more,  no  serious  result  would  have  followed.  This 
finding  is  supported  by  the  evidence  and  establishes  the  fact 
that  the  boxing  bout  proximately  caused  the  injury  com- 
plained of  within  the  meaning  of  the  Workmen's  Compensa- 
tion Act,  therefore  the  decision  below  is  right  and  must  be 
affirmed. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 
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MuKPHY,  Appellant,  vs.  Estate  of  Skinneb,  Respondent 

March  26— April  IS,  1915. 

Bills  and  notes:  Defenses:  Waiver:  Forgery:  Ratification:  Estoppel: 
Payment  of  other  forged  notes:  Evidence  as  to  genuineness  of 
indorsement:  Presumptions:  Burden  of  proof:  Appeal:  Barmkss 
error, 

1.  A  party  who  refuses  to  pay  a  note  which  is  presented  to  him  and, 

although  he  does  not  unequivocally  assert  that  his  signature  is 
a  forgery,  does  not  say  or  do  anything  to  lead  the  holder  to  be- 
lieve that  he  does  not  intend  to  rely  upon  any  legitimate  defense 
he  may  have,  does  not  thereby  ratify  the  signature  if  forged,  or 
waive  the  defense  of  forgery,  or  estop  himself  from  setting  up 
that  defense. 

2.  When  one  knowingly  pays  a  note  to  which  his  name  is  forged  he 

does  not  thereby  render  himself  liable  for  other  forgeries  of 
his  name  by  the  same  person,  where  those  dealing  with  the  for- 
ger have  no  knowledge  that  any  forged  notes  have  been  paid 
and  have  not  been  injured  or  misled  or  deceived  by  such  pay- 
ment. 

3.  Where,  in  an  action  against  the  estate  of  an  alleged  indorser  of  a 

note,  the  defense  was  forgery,  other  notes  found  among  his  ef- 
fects upon  which  the  indorsements  of  his  name  were  concededly 
written  by  the  same  person  as  was  the  indorsement  upon  the 
note  in  suit,  were  competent  evidence  on  the  question  of  the 
genuineness  of  the  latter  indorsement — the  fact  that  such  other 
notes  had  come  into  the  possession  of  the  deceased  giving  rise 
to  a  presumption  that  he  had  paid  them,  and  such  payment  be- 
ing in  the  nature  of  an  admission  that  he  had  in  fact  indorsed 
them.    SiEBECKER  and  Kerwin,  JJ.,  dissent. 

4.  Exclusion  of  such  notes  was  not,  however,  a  prejudicial  error  in 

this  case,  because  the  evidence  that  the  indorsement  in  question 
was  forged  so  greatly  outweighed  the  evidence  of  its  genuine- 
ness that  the  verdict  would  have  been  the  same  if  they  had  been 
admitted. 
6.  In  an  action  against  the  estate  of  an  alleged  indorser  of  a  note, 
where  the  defense  was  forgery,  the  burden  was  upon  the  plaint- 
iff to  show  the  genuineness  of  the  signature  by  a  preponderance 
of  the  evidence,  and  the  Jury  were  properly  so  instructed.  As- 
suming that  sec.  4193,  Stats,  (making  possession  of  the  note  pre- 
sumptive evidence  that  it  was  indorsed  by  the  person  by  whom 
it  purported  to  be  indorsed),  applies  to  the  case  of  a  deceased 
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indorser,  it  does  not  relieve  plaintiff  of  the  burden  of  proof,  but 
simply  permits  him  to  make  a  prima  facie  case  in  a  way  in 
which  he  could  not  make  it  before. 
6.  Where  the  plaintiff  has  the  burden  of  proof  at  the  beginning  of  a 
trial  it  remains  with  him  to  the  end.  It  is  not  shifted  when  a 
prima  facie  case  has  been  made. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  E.  B.  Belden,  Judge.     Affiryned. 

The  plaintiff,  Lawrence  Murphy,  filed  in  the  county  court 
of  Milwaukee  county  a  verified  petition  setting  forth  that  on 
the  14th  day  of  March,  1906,  one  Lloyd  Skinner  made,  ex- 
ecuted, and  delivered  to  plaintiff  a  promissory  note  for 
$5,650  with  interest  at  eight  per  cent.,  due  May  24,  1906, 
which  note  was  signed  by  Lloyd  Skinner,  payable  to  his  own 
order,  and  indorsed  by  Lloyd  Skimier  and  J.  W.  Skinner. 
Plaintiff  asserts  that  he  received  the  note  from  Lloyd  Skinner 
for  a  valuable  consideration  at  or  about  the  time  it  was  dated, 
and  that  when  it  fell  due  it  was  presented  for  payment  and 
payment  was  refused  and  the  note  was  duly  protested,  and 
that  no  part  thereof  had  been  paid.  J.  W.  Skinner  having 
died,  the  claim  was  presented  against  his  estate.  His  widow, 
who  was  the  executrix  of  the  estate,  denied  under  oath  that 
the  indorsement  of  the  name  of  J.  W.  Skinner  on  the  back  of 
the  note  was  in  the  handwriting  of  the  decedent.  The  claim 
was  disallowed  in  the  county  court  and  an  appeal  was  taken 
to  the  circuit  court,  wliere  the  case  was  tried  by  a  jury.  The 
court  submitted  but  one  question  to  the  jury,  being  the  fol- 
lowing: "Is  the  signature  ^J.  W.  Skinner'  on  the  back  of  the 
promissory  note  sued  on  in  this  case  in  the  handwriting  of 
J.  W.  Skinner,  now  deceased  ?"  The  jury  answered  this 
question  "Xo."  The  plaintiff,  Murphy ^  moved  to  change  the 
answer  to  the  question  from  "X o"  to  "Yes,"  and,  in  case  such 
motion  was  denied,  then  for  judgment  notwithstanding  the 
verdict,  and,  in  case  both  motions  were  denied,  for  a  new 
trial.     All  of  these  motions  were  denied,  and  on  motion  of 
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the  attorney  for  the  estate  judgment  was  entered  dismissing 
plaintiff's  complaint.  Erom  that  judgment  the  plaintiff  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  William  E.  Burke, 
attorney,  and  Lehr,  Kiefer  <&  Reitman  and  Lester  C.  Hanson, 
of  counsel,  and  a  supplemental  brief  signed  by  Charles  8. 
Thompson  and  Lester  C.  Manson,  of  counsel ;  and  the  cause 
was  argued  orally  by  Mr.  Burke  and  Mr.  Thompson.  They 
contended,  inter  alia,  that  even  if  Mr.  Skinner  did  not  per- 
sonally indorse  the  note  there  was  evidence  upon  which  the 
jury  might  have  found  that  after  he  received  knowledge  that 
his  name  was  on  the  back  of  it  he  ratified  or  adopted  it  as  his 
own ;  and  that  it  was  error  not  to  submit  this  issue  to  the  jury. 
Whether  or  not  a  person  is  held  to  have  ratified  a  forged  in- 
dorsement or  signature  depends  considerably  upon  the  inten- 
tion. The  question  of  intention  is  ordinarily  a  question  of 
fact  determined  by  the  jury.  Hojf  v.  Hackett,  148  Wis.  32, 
34,  134  N.  W.  132;  Germania  Nat.  Bank  v.  Laclienmaier, 
166  Wis.  573,  146  N.  W.  779,  and  cases  cited.  The  prin- 
cipal cases  in  this  country  on  the  question  of  ratification  or 
adoption  of  forged  signatures  are  collected  in  the  notes  to  the 
following  cases:  Traders'  Nat.  Bank  v.  Rogers,  167  Mass. 
315, 45  N.  E.  923,  36  L.  R.  A.  539,  542,  57  Am.  St.  Rep.  458; 
Shinew  v.  First  Nat,  Bank,  84  Ohio  St.  297,  95  N.  E.  881, 
36  L.  R.  A.  N.  s.  1006 ;  Henry  v.  Ileeb,  114  Ind.  275,  16 
N.  E.  606,  5  Am.  St.  Rep.  613.  It  is  an  elementary  proposi- 
tion of  law  that  where  a  person  owes  a  duty  to  speak,  his  si- 
lence is  in  contemplation  of  law  an  affirmance  of  the  stand  in 
which  he  then  finds  himself,  and  he  thereby  adopts,  confirms, 
or  ratifies  his  situation  or  becomes  thereby,  thereafter,  es- 
topped from  taking  an  opposite  position.  Waddle  v.  Morrill, 
26  Wis.  611;  Kingman  v.  Graham,  51  Wis.  232,  8  N.  W. 
181 ;  Wheeler  &  W.  M.  Co.  v.  Monahan,  63  Wis.  198,  23  N. 
W.  127 ;  Wis.  0.  L.  Co.  v.  Laursen,  126  Wis.  484,  105  N.  W. 
906 ;  Casco  Bank  v.  Keene,  53  Me.  103 ;  Forsyth  v.  Day,  46 


13]  JANUAEY  TERM,  1915.  567 

Murphy  v.  Estate  of  Skinner,  160  Wis.  554. 

Me.  176 ;  Somers  v.  Oermania  Nat.  Bank,  152  Wis.  210,  138 
N.  W.  713 ;  33  Cyc.  1529.  While  there  exists  a  dispute  in 
the  authorities  respecting  the  adoption,  confirmance,  or  rati- 
fication of  a  forged  signature,  it  would  seem  that  the  better 
rule  is  that  such  ^  signature  may  be  adopted  or  ratified  or 
the  wrong  of  the  forgery  waived  by  conduct.  Ellis  v.  Hof, 
123  Wis.  201,  101  N.  W.  368;  Somers  v.  Oermania  Nat. 
Bank,  152  Wis.  210,  138  K  W.  713 ;  Ofensicin  v.  Bryan,  20 
App.  D.  C.  1;  Ooodspeed  v.  Cutler,  75  111.  534;  Paul  v. 
Berry,  78  111.  158;  Murtaugh  v.  Colligan,  28  111.  App.  433; 
Greenfield  Bank  v.  Crafts,  4  Allen,  447 ;  Bartlett  v.  Tucker, 
104  Mass.  336;  Wellington  v.  Jackson,  121  Mass.  157;  Cen- 
tral Nat.  Bank  v.  Copp,  184  Mass.  328,  68  N.  E.  334;  Corser 
V.  Paul,  41  N.  H.  24 ;  Crout  v.  De  Wolf,  1  K.  I.  393 ;  Comer 
Stone  Bank  v.  Rhodes,  5  Ind.  Terr.  256,  82  S.  W.  739,  67 
L.  K.  A.  812;  Mechem,  Agency,  §§  116,  130,  131,  135,  155; 
Keinhard,  Agency,  §  121.  Where  a  benefit  accrues  to  the 
alleged  maker,  the  silence  and  accepting  the  benefits  ratify 
the  forged  signature.  And  where  the  silence  works  a  preju- 
dice to  the  holder,  ratification  of  the  forgery  occurs.  Fall 
River  Nai.  Bank  v.  Buffington,  97  Mass.  498 ;  State  v,  Abram- 
son,  57  Ark.  142,  20  S.  W.  1084;  Casco  Bank  v.  Keene,  53 
Me.  104;  Hefner  v.  Dawson,  63  111.  403 ;  Rudd  v.  Maithews, 
79  Ky.  479,  3  Ky.  L.  Eep.  286;  Woodrujf  v.  Munroe,  33 
Md.  146;  Crout  v.  De  Wolf,  1  R.  I.  393 ;  Forsyth  v.  Day,  46 
Me.  176.  And  where  the  holder  of  forged  paper  is  preju- 
diced, in  that  by  the  delay  in  repudiating  the  signature  he  was 
deprived  of  his  remedy  against  the  forger,  the  ratification 
takes  place.  Lloyd  Skinner  left  Milwaukee  in  March,  1906, 
and  has  not  since  been  heard  from  by  appellant.  Fall  River 
Nat.  Bank  v.  Buffington,  97  Mass.  498;  State  v.  Abramson, 
57  Ark.  142,  20  S.  W.  1084;  Casco  Bank  v.  Keene,  53  Me. 
104 ;  Hefner  v.  Dawson,  63  111.  403 ;  Continental  Nai.  Bank 
V.  Nat.  Bank  of  Comm.  50  N.  Y.  575;  Rudd  v.  Matthews, 
79  Ky.  479,  3  Ky.  L.  Rep.  286 ;  Forsyth  v.  Day,  46  Me.  176 ; 


558         SUPREME  COURT  OF  WISCONSIN.      [Apb. 

Murphy  v.  Estate  of  Skinner,  160  Wis.  554. 

Merrill  v.'Tyler,  Seld.  Notes  (N.  Y.)  83;  Comer  Stone  Bank 
V.  Rhodes,  5  Indian  Terr.  256,  82  S.  W.  739,  67  L.  R  A. 
812. 

For  the  respondent  there  was  a  brief  signed  by  Frank  M. 
Hoyt,  attorney,  and  Thomas  M.  Kearney,  of  counsel,  and 
oral  argument  by  Mr,  Hoyt. 

Babnes,  J.  1.  The  note  in  suit  fell  due  May  24,  1906, 
and  was  protested  for  nonpayment  on  that  day.  Mr.  Hughes, 
the  notary  who  protested  the  note,  testified  that  he  had  no 
recollection  of  Mr.  Skinner's  calling  on  him  in  reference 
thereto.  The  plaintiff  promptly  placed  the  note  in  the  hands 
of  his  attorney,  Mr.  Kaumheimer,  for  collection,  and  Kaurn- 
heimer  wrote  Skinner  demanding  payment  on  May  28th.  Xo 
written  reply  was  received,  but  Kaumheimer  was  requested 
by  telephone  to  call  on  Skinner  in  reference  to  the  matter. 
He  did  so  and  was  advised  by  Skinner  that  he  would  not  pay 
the  note.  Kaumheimer  did  not  pretend  to  remember  the  con- 
versation, but  testified  that  his  impression  was  that  Skinner 
said  there  was  some  question  about  the  signature.  No  suit 
was  brought  on  the  note  by  Kaumheimer.  In  1907  the  note 
was  placed  in  the  hands  of  Attorney  Donovan  for  collection 
and  remained  with  him  for  over  a  year  and  no  suit  was 
brought  by  him.  Later,  one  Pestalozzi  presented  the  note  to 
Skinner  for  payment,  which  was  refused.  In  May,  1910,  the 
note  was  placed  in  the  hands  of  Attorney  Trottman  for  col- 
lection, who  demanded  payment,  which  demand  was  refused. 
In  1911  appellant  placed  the  note  in  the  hands  of  Attorney 
Blatchley  with  instructions  to  sue,  but  no  suit  was  brought 
and  the  note  was  returned  to  the  plaintiff.  Nothing  further 
was  done  until  after  Mr.  Skinner's  death,  which  occurred  a 
few  weeks  before  the  statute  of  limitations  would  have  run  on 
the  note.  It  was  then  filed  as  a  claim  against  Skinner's  es- 
tate by  Attorney  Wegner. 

The  appellant  argues  that  it  was  the  duty  of  Skinner  to 
promptly  advise  the  bank  which  held  the  note  for  collection 
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at  maturity  that  his  signature  thereon  was  forged,  and  that  it 
was  also  his  duty  to  unequivocally  so  advise  Kaumheimer  and 
the  other  parties  who  presented  the  note  for  payment.  Ap- 
pellant also  argues  that  the  conduct  of  the  deceased  furnished 
evidence  of  ratification  of  the  signature  if  it  was  forged,  and 
of  estoppel  to  deny  the  genuineness  of  the  signature,  and  also 
of  waiver  of  the  defense  of  forgery,  and  that  it  was  error  not 
to  submit  appropriate  questions  to  the  jury  covering  those 
issues.  The  plaintiff  requested  the  court  to  submit  a  ques- 
tion covering  the  matter  of  ratification. 

It  appears  without  dispute  that  Mr.  Skinner  promptly  de- 
clined to  pay  the  note  when  first  requested  so  to  do,  and  that 
he  persistently  and  consistently  declined  to  do  so  thereafter 
until  the  time  of  his  death.  It  is  difficult  to  see  wherein  the 
acts  referred  to  constituted  evidence  of  ratification  of  the  sig- 
nature, or  wherein  Skinner  waived  any  right  to  set  up  the 
defense  of  forgery  or  how  he  estopped  himself  from  so  doing. 
A  party  who  refuses  to  pay  a  note  that  is  presented  to  him  does 
not  thereby  waive  or  lose  any  legitimate  defense  he  may  have 
to  an  action  brought  on  the  instrument.  It  would  be  just  as 
reasonable  to  claim  here  that  the  defense  of  payment  or  of  no 
consideration  was  lost  to  Skinner  as  it  is  to  claim  that  the 
defense  of  forgery  was  lost.  Skinner  neither  said  nor  did 
anything  to  lead  the  plaintiff  to  believe  that  he  did  not  in- 
tend to  rely  on  any  legitimate  defense  he  might  have.  The 
case  is  not  one  where  the  plaintiff  was  misled  to  his  disad- 
vantage into  believing  that  some  defense  other  than  that  finally 
interposed  was  relied  on.  It  is  apparent  that  the  plaintiff 
was  not  in  fact  misled.  Skinner  was  imderstood  to  be  a  man 
of  means,  amply  responsible  for  the  amount  of  the  note. 
Plaintiff  knew  that  the  note  had  not  been  paid,  and,  if  it  rep- 
resented a  good-faith  transaction,  forgery  was  about  the  only 
defense  left.  Kaumheimer  understood  that  the  refusal  to 
pay  arose  over  the  signature,  and  presumably  so  informed  his 
client.  That  plaintiff  understood  where  the  trouble  lay,  is 
quite  evident  from  the  fact  that  when  the  note  was  given  to 
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Trottman  for  collection  there  was  turned  over  with  it  photo- 
graphic copies  of  the  genuine  signature  of  J.  W.  Skinner. 

2.  Pursuant  to  notice  served  on  her,  the  executrix  produced 
a  note  for  $500  dated  in  October,  1905,  and  another  for  a 
like  amount  dated  in  February,  1906.  Both  of  these  notes 
were  signed  by  Lloyd  Skinner  and  indorsed  by  J.  W.  Skinner. 
Admittedly  the  signature  "J.  W.  Skinner"  on  these  notes  was 
genuine.  She  also  produced  two  small  notes  executed  by 
Lloyd  Skinner  in  1902,  aggregating  $90,  which  bore  the  name 
"J.  W.  Skinner"  on  the  back.  It  is  conceded  that  if  the  name 
of  J.  W.  Skinner  was  a  forgery  on  the  note  in  suit  it  was  also 
forged  on  these  notes,  and  that  the  same  party  wrote  all  three 
signatures.  J.  W.  Skinner  waived  protest  on  these  two  notes, 
and  from  the  fact  that  they  were  found  among  his  effects  it 
is  fair  to  presume  that  he  paid  them.  Four  other  notes  signed 
by  Lloyd  Skinner  and  containing  the  name  of  J.  W.  Skinner 
on  the  back  were  also  produced,  one  dated  March  5,  1902,  for 
$700;  one  dated  January  23,  1900,  for  $1,000;  one  dated 
March  14,  1906,  for  $1,000 ;  and  one  dated  April  25,  1906, 
for  $1,528.  It  is  conceded  that  the  same  party  who  wrote  the 
name  "J.  W.  Skinner"  on  the  note  in  suit  also  wrote  the  name 
on  these  notes,  and  that  if  any  of  these  signatures  were  for- 
geries all  of  them  were.  The  indorsement  on  at  least  three 
of  the  four  last  mentioned  notes  was  passed  as  genuine  by  the 
cashier  of  the  First  National  Bank,  where  Mr.  J,  W.  Skinner 
kept  an  individual  account,  and  where  the  Northwestern  Mu- 
tual Life  Insurance  Company,  of  which  Mr.  Skinner  was  sec- 
retary, also  kept  a  large  account ;  ao  that  the  bank  oflScials  had 
every  reason  to  be  familiar  with  his  signature. 

The  court  refused  to  receive  these  several  notes  in  evidence, 
and  it  is  insisted  that  this  ruling  was  erroneous  for  the  fol- 
lowing reasons : 

(a)  The  proof  was  competent  to  show  that  J.  W.  Skinner 
adopted  as  his  own  the  signature  in  question  and  ratified  its 
use. 
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(b)  By  his  conduct  in  paying  the  forged  notes,  if  they 
were  forged,  he  estopped  himself  from  asserting  that  the  sig- 
nature was  not  his,  and  waived  any  right  he  might  have  to 
question  its  genuineness. 

(c)  In  any  event  the  proof  was  competent  as  tending  to 
show  that  the  signature  was  in  fact  genuine. 

On  the  first  two  of  the  above  propositions  it  is  claimed  that 
if  adoption,  ratification,  estoppel,  or  waiver  was  not  estab- 
lished as  a  matter  of  law,  the  notes,  in  connection  with  tbe 
evidence  offered  in  relation  thereto,  constituted  proof  from 
which  the  jury  might  find  the  fact  in  plaintiff's  favor  on  one 
or  more  of  these  issues. 

These  contentions  raise  rather  novel  questions.  Lloyd  Skin- 
ner and  J.  W.  Skinner  were  half-brothers.  J.  W.  Skinner 
held  an  important  office  in  one  of  the  large  life  insurance 
companies  of  the  country.  If  his  half-brother  had  forged  his 
name,  he  was  no  doubt  anxious  to  conceal  that  fact  and  to 
shield  his  relative  from  the  penitentiary.  Whether  his  con- 
duct was  reprehensible  or  not,  it  was  not  very  unusual.  If 
he  violated  the  law,  he  followed  the  custom  of  human  nature, 
generally  speaking  at  least.  If  the  plaintiff  had  been  misled 
or  deceived,  or  parted  with  his  money  on  the  strength  of  this 
conduct,  a  very  different  question  would  be  before  us.  But 
he  knew  nothing  of  the  existence  of  these  notes  until  the  trial 
of  this  case,  more  than  six  years  after  he  parted  with  his 
money.  Broadly  stated  the  proposition  is  this:  If  a  party 
knowingly  pays  notes  to  which  his  name  is  forged,  to  save  a 
relative  and  in  a  sense  himself  from  disgrace,  does  he  thereby 
render  himself  liable  for  the  payment  of  all  other  forgeries 
which  the  guilty  party  may  commit,  where  those  who  deal 
with  the  forger  have  no  knowledge  of  the  fact  that  any  forged 
notes  have  been  paid,  and  have  not  been  harmed  in  any  way 
by  .such  payment  ?  If  the  question  be  answered  in  the  affirma- 
tive, then  no  one  would  knowingly  pay  a  piece  of  paper  to 
which  his  name  was  forged,  because  to  do  so  would  place  the 
Vol.  160  —  36 
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party  involved  at  the  mercy  of  the  forger  and  in  a  position 
that  might  result  in  financial  ruin.  The  proposition  does  not 
appear  to  be  reasonable.  When  a  party  pays  a  note  to  which 
his  name  is  forged,  it  cannot  be  said  that  he  has  any  inten- 
tion of  assuming  liability  for  all  other  forgeries  of  his  name 
by  the  same  person.  Where  the  holder  of  another  forged  note 
knows  nothing  about  any  other  forgery  having  been  paid,  and 
where  he  has  not  been  injured  or  misled  or  deceived  by  such 
payment,  we  do  not  see  on  what  basis  he  can  claim  the  right 
has  been  lost  to  contest  the  payment  of  the  forged  instrument 
which  he  holds.  We  have  examined  the  cases  cited,  as  well 
as  those  cited  in  note  to  Traders'  Nat.  Bank  v.  Rogers  (167 
Mass.  316,  45  N.  E.  923)  36  L.  R.  A.  539,  and  w-e  do  not 
find  that  they  sustain  appellant's  contention.  The  cases  in 
which  there  w-as  held  to  be  a  liability  were  essentially  diflFer- 
ent  in  their  facts  from  the  case  at  bar,  and  in  most  of  them, 
where  it  was  held  that  there  was  evidence  of  ratification  or 
adoption  of  the  forged  signature,  the  ratification  or  adoption 
was  confined  to  the  signature  on  the  particular  instrument 
involved  in  the  controversy. 

While  the  jury  would  not  have  been  warranted  in  finding 
ratification,  waiver,  or  estoppel  on  the  evidence  had  the  notes 
been  received,  we  think  they  w^ere  competent  on  another  issue 
in  the  case.  The  plaintiff  contended  and  still  contends  that 
the  indorsement  on  the  note  in  suit  was  genuine,  and  offered 
the  evidence  of  two  handwriting  experts  to  support  his  claim, 
as  well  as  his  owti  and  that  of  Ilenrv  G.  Goll.  W^e  think,  in 
the  absence  of  any  showing  to  the  contrary,  the  presumption 
is  that  the  four  notes  referred  to  were  paid  by  J.  W.  Skinner 
if  they  were  forgeries ;  else  how  did  they  come  into  his  pos- 
session ?  Where  one  induces  another  to  indorse  his  note  and 
he  pays  it  at  maturity,  he  may  of  course  turn  the  paid  note 
over  to  his  indorser  so  that  the  latter  may  see  that  the  note 
has  been  taken  care  of.  Where,  however,  one  forges  an  in- 
dorsement, but  pays  the  debt,  for  obvious  reasons  he  will  not 
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allow  the  note  to  get  into  the  possession  of  a  third  party.  If 
the  indorsements  on  these  notes  were  genuine,  we  might  rea- 
sonably expect  to  find  them  in  the  possession  of  J.  W.  Skin- 
ner, no  matter  who  paid  them.  If  the  indorsements  were  for- 
geries we  would  not  expect  to  find  them  in  his  possession 
unless  he  paid  them.  If  he  paid,  he  might  have  done  so  be- 
cause he  actually  indorsed  them  or  because  he  desired  to  shield 
his  half-brother  if  they  were  forgeries.  Ordinarily  men  do 
not  pay  paper  to  which  their  names  are  forged.  The  fact  of 
payment  is  at  least  in  the  nature  of  an  admission  that  the 
signature  is  genuine.  The  admission  may  be  explained  away, 
but  the  plaintiff  was  entitled  to  have  it  considered  by  the  jury 
for  what  it  was  worth.  It  was  to  some  extent  corroborative 
of  the  other  evidence  offered  tending  to  show  that  J.  W.  Skin- 
ner in  fact  indorsed  the  note  in  suit.  This  court  is  of  the 
opinion,  however,  that  the  evidence  tending  to  show  that  the 
name  of  J.  W.  Skinner  was  forged  on  the  note  in  suit  so 
greatly  preponderates  over  that  offered  by  the  plaintiff  that 
the  verdict  would  have  been  the  same  had  this  evidence  been 
admitted,  and  that  therefore  its  exclusion  was  not  prejudicial 
error. 

3.  The  appellant  insists  that  the  court  erred  in  charging  the 
jury  that  the  burden  of  proof  was  on  the  plaintiff  to  show  the 
genuineness  of  the  signature  by  a  preponderance  of  the  evi- 
dence, and  that  the  court  should  have  charged  as  requested 
that  the  burden  was  on  the  estate  to  show  by  clear  and  satis- 
factory evidence  that  the  signature  was  a  forgery. 

It  has  been  held  that,  where  one  of  the  facts  essential  to  a 
recovery  in  a  civil  action  also  constitutes  a  crime,  the  exist- 
ence of  such  fact  must  be  proved  by  clear  and  satisfactory 
evidence.  Poertner  v,  Poertner,  66  Wis.  644,  29  N.  W.  886 ; 
Trzebietowski  v.  Jereski,  169  Wis.  190,  149  IST.  W.  743.  The 
question  is :  Does  this  rule  apply  to  the  instant  case  ?  At  com- 
mon law  it  was  incumbent  on  a  party  suing  on  a  note  to  estab- 
lish the  genuineness  of  the  signature.    Under  sec.  4192,  Stats., 
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that  proof  is  furnished  by  the  signed  instrument,  unless  the 
signature  is  denied  under  oath.  There  was  such  a  denial 
here.  But  it  is  said  that  the  statute  does  not  apply  because 
of  Mr.  Skinner's  death,  and  that  sec.  4193  does  apply.  Ac- 
cepting this  view  as  correct,  then  the  possession  of  the  note 
was  presumptive  evidence  that  the  same  was  indorsed  by 
J.  W.  Skinner.  This  statute  does  not  relieve  the  plaintiff 
of  the  burden  of  proof.  It  simply  permits  him  to  make  a 
prima  facie  case  in  a  way  in  which  he  could*  not  make  it  be- 
fore. It  is  not  accurate  to  say  that  the  burden  of  proof  has 
been  shifted  because  a  prima  fadie  case  has  been  made.  Where 
the  plaintiff  has  the  burden  of  proof  at  the  beginning  of  a  trial 
it  remains  with  him  to  the  end.  When  he  produced  and  of- 
fered the  note  in  evidence  he  might  have  rested,  assuming  that 
sec.  4193  applies.  But  under  this  statute  he  had  to  prove 
possession,  which  is  now  a  statutory  method  of  proving  the 
signature.  The  burden  of  proof  was  with  him  under  the  stat- 
ute, as  well  as  it  was  before  the  statute  was  enacted,  and  hence 
the  instruction  given  was  correct.  Ellis  v,  Hof,  123  Wis.  201,^ 
101  N.  W.  SQ8;Heinemann  v.  Heard,  62  K  Y.  448;  Jones, 
Ev.  (2d  ed.)  §  177,  and  cases  cited  in  note  6 ;  16  Cyc.  934, 935, 
and  cases  cited;  Winn  v.  Itzel,  125  Wis.  19,  103  N.  W.  220; 
Ball  V.  Boston,  153  Wis.  27,  141  N.  W.  8.  The  meaning  of 
certain  language  in  Winn  v.  Itzel  is  explained  in  the  BaU 
Case,  pages  58,  59.  While  this  explanation  occurs  in  a  dis- 
senting opinion,  it  is  in  harmony  with  what  the  court  decided 
in  that  case  and  expressed  the  view  of  the  entire  court  on  that 
particular  point. 

We  find  no  prejudicial  error  in  the  record. 

By  the  Court. — Judgment  affirmed. 

SiEBECKER,  J.  I  am  unable  to  concur  in  the  view  ex- 
pressed by  the  court  that  the  signatures  of  decedent  on  the 
several  notes  therein  referred  to  as  found  in  decedent's  posses- 
sion and  which  had  been  probably  paid  by  him,  and  were- 
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claimed  to  be  forgeries,  are  proper  evidence  tending  to  show 
that  the  signature  here  in  question  is  genuine.  The  fact  that 
decedent  paid  notes  given  by  his  half-brother  having  decedent's 
signature  thereon,  but  which  are  alleged  to  be  forgeries,  does 
not  seem  to  me  to  constitute  evidence  of  the  genuineness  of 
the  signature  in  question  though  there  is  a  similarity  between 
them.  To  my  mind  such  similarity  is  simply  proof  that  all 
the  signatures  were  written  by  the  same  party,  and  leaves  the 
question  as  to  whose  handwriting  they  are  an  open  one.  I 
think  the  evidence  has  no  probative  force  and  its  admission 
would  mislead  a  jury  to  give  to  the  signatures  the  weight  of 
undisputed  genuine  signatures. 

Mr.  Justice  Kerwin  concurs  in  this  view. 


Apfelbacheb,  Appellant,  vs.  The  State  and  others.  Re- 
spondents. 

January  12— April  16,  1915. 

Btatea:  lAahility  for  torts  of  officers:  Oovemmental  functions:  Propa- 
gation of  fish:  Injury  to  mill  property:  Leave  to  bring  suit: 
Statute  construed:  Liability  of  state  not  affected:  Respondeat 
superior:  When  doctrine  applicable:  Constitutional  law:  Waiver 
by  state  of  immunity  from  suit:  Equal  protection  of  t?ie  lau>s, 

1.  The  state  is  not  liable  for  the  tortious  acts  of  its  agents  and  offi- 

cers while  engaged  in  the  discharge  of  a  governmental  function. 

2.  The  propagation  of  fish  by  the  state  is  a  governmental  fufiction, 

and  the  state  is  not  liable  for  negligence  of  its  officers  in  con- 
ducting this  work.  [Whether  the  state  would  be  liable  if  the 
propagation  of  fish  were  considered  a  proprietary  instead  of  ,a 
governmental  enterprise,  not  decided.] 

3.  Ch.  624,  Laws  of  1913,  authorizing  the  plaintiff  in  this  case  to 

bring  suit  for  the  purpose  of  settling  his  controversies  with  the 
state,  removes  the  state's  immunity  from  suit,  but  does  not  pass 
upon  the  question  of  liability  of  the  state. 

4.  The  nonliability  of  a  sovereign  for  torts  arising  out  of  the  prose- 
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cution  of  governmental  functions  is  based  upon  grounds  of  pub- 
lic policy  distinct  from  the  immunity  'Of  the  sovereign  from  suit 

5.  The  doctrine  of  respondeat  superior  has  by  courts  been  applied 

to  public  subdivisions  of  the  state  only  in  those  cases  where  the 
municipality  has  been  engaged  in  a  proprietary  enterprise  which 
may  or  does  result  in  a  financial  benefit,  although  the  legislature 
has  from  time  to  time  made  exceptions  to  this  rule. 

6.  Denial  of  the  application  of  the  doctrine  of  respondeat  superior 

to  the  state  when  exercising  a  governmental  function  does  not 
affect  the  injured  person's  right  of  action  against  the  person  or 
persons  actually  committing  the  wrong. 

7.  Waiver  of  immunity  from  suit  by  a  state,  in  such  cases  as  the 

legislature  may  deem  proper,  is  not  a  denial  of  the  equal  protec- 
tion of  the  laws  to  persons  within  its  jurisdiction;  hence  a  stat- 
ute specially  granting  leave  to  an  individual  to  sue  the  state,  but 
not  enlarging  his  claim  in  any  manner,  does  not  contravene 
sec.  1,  Amendm.  XIV,  Const,  of  U.  S. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county :  Maetin  L.  Lueck,  Circuit  Judge.     Affirmed. 

Action  for  damages  for  the  alleged  negligent  operation  of 
a  dam.  The  material  allegations  of  the  amended  complaint 
are: 

"That  at  all  the  times  hereinafter  mentioned  he  [plaintiff] 
was,  and  now  is,  the  owner  in  fee  of  certain  real  estate,  dam, 
mill,  and  mill  race,  situate  on  the  Bark  river,  in  the  town  of 
Summit,  Waukesha  county,  Wisconsin,  and  more  particularly 
described  as  follows,  to  wit:  [Here  follows  description  of 
lands.] 

"That  the  Bark  river  is  a  river  situated  in  the  county  of 
Waukesha,  state  of  Wisconsin,  and  that  portion  upon  which 
the  mill  property  of  this  plaintiff  is  situated,  as  aforesaid, 
runs  in  a  general  southwesterly  direction  from  the  lower  or 
western  end  of  Xagawicka  Lake  to  the  lower  or  southern  end 
of  Upper  Nemahbin  Lake,  and  that  the  property  of  this 
plaintiff  is  situated  upon  said  river  at  a  distance  of  about  one 
mile  from  the  opening  of  Nagawicka  Lake. 

"That  for  upwards  of  seventy  (70)  years  prior  to  the  com- 
mencement of  this  action,  this  plaintiff  and  his  predecessors 
in  title  had  maintained  said  mill  and  dam,  and  that  during 
all  of  said  period  of  time  said  plaintiff  and  his  predecessors 
in  title  have  claimed  adversely  to  all  the  world,  and  have  in 
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fact  enjoyed  and  maintained  a  head  of  water  at  said  dam  of 
from  (9)  nine  to  (11)  eleven  feet  in  height,  and  that  such 
use  has  been  maintained  openly,  peacefully,  and  adversely  at 
all  times. 

"Plaintiff  further  alleges  that  the  above  named  defendant, 
Ephraim  Humphrey,  is  the  owner  of  a  certain  mill  property 
upon  that  portion  of  the  !^ark  river  northeasterly  and  above 
the  mill  property  of  this  plaintiff  and  immediately  west  of 
the  opening  of  said  Nagawicka  Lake.  That  the  exact  time 
when  said  mill  was  constructed  and  dam  built  by  the  prede- 
cessors in  title  of  said  defendant  Humphrey  is  not  known  to 
this  plaintiff,  but  said  mill  was  built  and  dam  constructed 
long  subsequent  to  the  construction  of  the  mill  property  of 
this  plaintiff,  and  that  said  mill  was  built  and  said  dam  con- 
structed more  than  fifty  (50)  years  before  the  commence- 
ment of  this  action,  and  that  during  said  period  of  fifty  (50) 
years  the  two  mills  have  been  operated  and  maintained  upon 
said  Bark  river  and  have  jointly  used  the  water  therefrom  for 
their  mill  purposes. 

"Plaintiff  further  alleges  that  the  above  named  defendants, 
Francis  E.  McGovern,  ex  officio  as  governor  of  the  state  of 
Wisconsin,  Jdbe  Alford,  E.  A.  Birge,  Oeorge  W.  Peck,  A.  L, 
Osborne,  James  0.  Davidson,  John  C,  Burns,  and  B,  C.  Wal- 
ters, constitute  the  fish  commission  of  the  state  of  Wisconsin, 
and  as  such  have  charge,  supervision,  and  direction  of  the 
several  fish  hatcheries  maintained  by  the  state  of  Wisconsiii 
pursuant  to  the  laws  of  said  state. 

"That  some  time  in  the  year  1906  the  state  of  Wisconsin 
acquired  certain  real  estate  situate  upon  said  Bark  river,  mid- 
way between  the  two  mills  hereinbefore  described,  and  that 
for  the  purpose  of  conducting  a  fish  hatchery  thereon  a  series 
of  ponds  of  considerable  extent  have  been  excavated  and  con- 
nected, and  that  said  ponds  require  a  large  amount  of  water 
to  be  suitably  operated  in  connection  with  said  hatcheries. 

"That  as  this  plaintiff  is  informed  and  verily  believes  and 
charges  the  fact  to  be,  at  the  time  of  the  installation  of  said 
fish  hatchery  the  above  named  defendant,  the  state  of  Wis- 
consin, through  the  above  named  fish  commissioners,  defend- 
ants herein,  or  their  predecessors  in  office,  entered  into  a  cer- 
tain contract  or  agreement  with  said  defendant  Humphrey, 
wherein  and  whereby  it  was  agreed  that  if  at  any  time  the 
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water  in  said  iNagawicka  Lake  should  reach  so  low  a  stage  as 
to  endanger  what  in  the  opinion  of  said  fish  commission  would 
constitute  a  sufficient  supply  of  water  for  said  hatchery,  then 
and  in  that  case  the  said  defendant  Humphrey  promised  and 
agreed  that  he  would  shut  down  his  mill  until  such  time  aa 
the  water  should  again  reach  such  a  stage  that  said  fish  com- 
mission should  determine  that  the  running  thereof  might  be 
continued.  And  this  plaintiff  further  alleges  that  in  and  by 
said  contract  said  fish  commissioners  were  granted  practical 
supervision  and  control  over  the  water  at  said  Humphrey 
dam,  and  that  ever  since  the  making  of  said  contract  said  fish 
commissioners  have  exercised  the  rights  therein  granted  and 
controlled  the  head  of  said  water  at  all  times. 

''That  on  the  night  of  May  27,  1912,  the  said  defendants 
fish  commissioners,  through  their  agents  and  servants,  negli- 
gently and  carelessly,  and  without  having  a  proper  regard  for 
the  rights  of  this  plaintiff,  removed  the  flashboards  in  the  run- 
way at  the  said  Humphrey  dam  and  kept  them  out  for  the 
entire  night,  thereby  turning  loose  great  volumes  of  water  in 
and  upon  the  mill-pond  and  dam  of  this  plaintiff,  such  water 
being  of  sufficient  volume  to  destroy  the  flume  used  by  this 
plaintiff  in  connection  with  his  said  mill,  and  in  fact  did  de- 
stroy the  same,  and  further,  to  destroy  and  carry  away  fi  I^^' 
tion  of  this  plaintiff's  mill-dam,  and  did  in  fact  destroj  ^^ 
carry  away  the  same. 

"That  at  the  time  of  the  removal  of  said  flashboards  there 
was  a  great  head  of  water  at  the  said  Humphrey  dam  P^^ 
ceeding  from  !Nagawicka  Lake,  and  a  quantity  greatly  in  ex- 
cess of  the  usual  amount  at  said  place,  caused  by  heavy  recent 
rains,  and  the  defendants,  and  each  of  them,  and  their  serv- 
ants, agents,  and  employees,  knew  this  fact,  and  notwithstand- 
ing the  same  they  did  remove  said  flashboards  and  turn  loose 
the  waters  at  said  dam  negligently  and  carelessly  and  in  such 
a  manner  as  to  absolutely  destroy  the  flume  and  mill-da  i^i  ^^ 
'  this  plaintiff  as  aforesaid. 

"This  plaintiff  further  alleges  that  the  contract  entered  ^^^^ 
by  said  Humphrey  with  the  state  of  Wisconsin  and  its  fisn 
commissioners  is  in  derogation  of  the  vested  rights  of  this 
plaintiff,  and  that  said  Humphrey  had  no  right  to  authorise 
or  permit  the  said  state  of  Wisconsin,  or  its  fish  commission" 
ers,  to  exercise,  or  to  attempt  to  exercise,  any  control  over  the 
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waters  at  said  Humphrey  dam,  or  to  authorize  the  said  state 
of  Wisconsin,  or  its  fish  commissioners,  to  enter  upon  his  said 
premises  and  remove  said  flashboards  to  the  damage  of  this 
plaintiff  as  aforesaid. 

"That  this  plaintiff  is  dependent  for  his  maintenance  upon 
his  income  derived  from  the  operation  of  his  said  mill,  and 
that  by  reason  of  the  premises  he  is  unable  to  operate  the  same 
in  any  way  or  manner  whatsoever.  That  his  business  has  been 
seriously  injured  and  practically  destroyed.  That  it  will  cost 
him  at  least  thirty-five  hundred  dollars  ($3,600)  to  replace 
the  flume 'and  restore  his  mill  to  the  condition  in  which  it  was 
before  said  27th  day  of  May,  1912,  and  that  he  has  been 
irretrievably  damaged  by  reason  thereof. 

"That  this  plaintiff  is  unable  to  state  how  long  it  will  be 
before  he  can  restore  his  mill  to  operation,  but  alleges  upon 
information  and  belief  that  it  will  take  at  least  two  (2)  months 
so  to  do,  and  that  he  had  already  lost,  and  that  during  said 
period  of  time  he  will  continue  to  lose,  large  numbers  of  his 
customers,  to  an  extent  that  will  render  his  mill  property  prac- 
tically valueless. 

"That  this  plaintiff  has  been  damaged  to  an  amount  exceed- 
ing the  sum  of  twenty  thousand  dollars  ($20,000)."  .  .  . 

"Plaintiff  further  alleges  that  this  suit  has  been  authorized 
by  the  defendant,  the  state  of  Wisconsin,  by  general  law 
known  as  chapter  624  of  the  Laws  of  1913,  which  said  law 
was  duly  enacted  by  the  legislature  of  the  state  of  Wisconsin 
at  the  1913  session  thereof,  approved  by  the  governor,  of- 
ficially published  in  the  Madison  State  Journal,  and  now  is 
the  law  of  this  state." 

The  defendants,  the  state  of  Wisconsin  and  the  commission- 
ers of  fisheries,  answered,  and  among  other  defenses  denied 
negligence  on  their  part,  and  alleged  that  plaintiff's  damages, 
if  any,  were  caused  by  his  own  negligence.  At  the  opening 
of  the  trial  they  interposed  a  demurrer  ore  tenus  on  the  ground 
that  the  complaint  failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action  against  them.  The  demurrer  was  sustained, 
and  a  judgment  dismissing  the  complaint  as  to  the  demurring 
defendants  was  entered.  From  such  judgment  the  plaintiff 
appealed. 
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For  the  appellant  there  were  briefs  by  Bloodgood,  Kemper 
&  Bloodgood,  attorneys,  and  Albert  K.  Stebbins,  of  counsel, 
and  oral  argument  by  Mr,  Stebbins.  They  cited,  among  other 
cases,  Houston  v.  State,  98  Wis.  481,  74  N.  W.  Ill;  Chi^ 
holm  V.  Georgia,  2  Dall.  (U.  S.)  419 ;  State  v.  Curran,  7  Eng. 
(12  Ark.)  321,  340;  Coster  v.  Albany,  43  K  Y.  399;  Wil- 
liams V.  State,  94  App.  Div.  489,  492,  88  N.  Y.  Supp.  19; 
Pike  V.  State,  20  La.  Ann.  547;  Amstein  v.  Gardner,  134 
Mass.  4;  Metz  v.  Soule,  K.  &  Co,  40  Iowa,  236;  ^y rigid  v. 
Eldred,  46  Ilun,  12,  affirmed  in  137  N.  Y.  556,  33  K  E. 
337;  Shaver  v.  Eldred,  114  X.  Y.  579,  21  K  E.  411 ;  Waller 
V.  State,  144  N.  Y.  579,  39  N.  E.  680 ;  Lakeside  P.  Co.  v. 
State,  15  App.  Div.  169,  14  ?f.  Y.  Supp.  281 ;  Sayre  v.  State, 
123  X.  Y.  291,  25  X.  E.  163 ;  Woodbridge  v.  Marks,  5  App. 
Div.  604,  40  X.  Y.  Supp.  728;  Woodman  v.  State,  127  X.  Y. 
397,  28  X.  E.  20;  Gibney  v.  State,  137  X.  Y.  1,  33  X.  E. 
142;  Spencer  v.  State,  110  App.  Div.  585,  97  X.  Y.  Supp. 
154,  affirmed  in  187  X.  Y.  484,  80  X.  E.  375;  Chisholm  v. 
State,  141  X.  Y.  246,  36  X.  E.  184;  Sipple  v.  State,  99 
X.  Y.  284,  1  X.  E.  892,  3  X.  E.  657;  Bowen  v.  State,  108 
X.  Y.  166,  15  X.  E.  56,  443;  Comm.  v.  Jackson,  5  Bush, 
680;  1  Cooley,  Torts  (3d  ed.)  208;  Louisiana  v.  Jumel,  107 
U.  S.  711,  728,  2  Sup.  Ct.  128. 

For  the  respondents  State  of  Wisconsin  and  the  Commis- 
sioners of  Fisheries  there  was  a  brief  by  the  Attorney  General 
and  /.  E.  Messerschmidt,  assistant  attorney  general,  and  oral 
argument  by  Mr.  Messerschmidt.  They  argued  that  the  state 
is  not  liable  for  the  torts  of  its  officers.  26  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.)  480;  Houston  v.  State,  98  Wis.  481,  74  X. 
W.  in]Loice  V.  Conroy,  120  Wis.  151,  159,  97  X.  W.  942; 
Chapman  v.  State,  104  Cal.  690,  38  Pac.  457 ;  Bourn  v.  Hart, 
93  Cal.  321,  28  Pac.  951 ;  Green  v.  State,  73  Cal.  29, 11  Pac. 
602,  14  Pac.  610;  Moody  v.  State's  Prison,  128  X.  C.  12,  38 
S.  E.  131;  Murdock  P.  G.  Co.  v.  Comm.  152  Mass.  28,  24 
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N.  E.  854;  Billings  v.  State,  27  Wash.  288,  67  Pac.  583; 
Lewis  V.  State,  96  N.  Y.  71 ;  36  Cyc.  881,  and  cases  cited  un- 
der note  13 ;  Cassidy  v.  St.  Joseph,  247  Mo.  197,  152  S.  W. 
306;  State  v.  Mut.  L.  Ins.  Co.  175  Ind.  59,  71,  93  N.  E.  213. 
Ch.  624,  Laws  of  1913,  did  not  create  any  liability  against 
the  state  where  none  existed  before,  but  had  the  effect  simply 
of  waiving  the  state's  immunity  from  suit ;  for  it  is  well  set- 
tled that  the  exemption  of  the  state  from  liability  for  the 
torts  of  its  officers  does  not  depend  upon  its  immunity  from 
suit  without  its  consent,  but  rests  upon  grounds  of  public  pol- 
icy which  forbid  that  any  such  liability  should  ever  arise. 
26  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  480;  Moody  v.  State's 
Prison,  128  N.  C.  12,  38  S.  E.  131 ;  Bourn  v.  Hart,  93  Cal. 
321,  28  Pac.  951;  Murdoch  P.  0.  Co.  v.  Coram.  152  Mass. 
28,  24  N.  E.  854 ;  Lewis  v.  State,  96  N.  Y.  71 ;  Billings  v. 
State,  27  Wash.  288,  67  Pac.  583;  Chapman  v.  State,  104 
Cal.  690,  38  Pac.  457 ;  36  Cyc.  881 ;  Chicago,  M.  &  St.  P.  B. 
Co.  V.  State,  53  Wis.  509,  10  X.  W.  560.  And  see  Biddoch 
V.  State,  68  Wash.  329,  123  Pac.  450.  Ch.  624,  Laws  of 
1913,  is  unconstitutional  in  that  it  gives  to  this  plaintiff  rights 
and  privileges  denied  to  every  other  citizen  in  the  state  of 
Wisconsin  whether  under  similar  circumstances  or  not.  Sec.  1, 
Amendm.  XIV,  Const,  of  U.  S. ;  State  ex  rel.  Zillmer  v. 
Kreutzberg,  114  Wis.  530,  532,  533,  90  N.  W.  1098 ;  Borgnis 
V.  Folk  Co.  147  Wis.  327,  373,,  133  K  W.  209 ;  Ex  parte 
Strieker,  109  Fed.  145,  150;  Barbier  v.  Connolly,  113  U.  S. 
27,  6  Sup.  Ct.  357 ;  Oulf,  C.  &  S.  F.  B.  Co.  v.  Ellis,  165  U.  S. 
150, 17  Sup.  Ct.  255 ;  Brannon,  Fourteenth  Amendment,  335, 
343 ;  Johnson  v.  Goodyear  M.  Co.  127  Cal.  4,  59  Pac.  304;  8 
Cyc.  1076 ;  Bandolph  v.  Builders  £  P.  8.  Co.  106  Ala.  501, 17 
South.  721 ;  Missouri  v.  Lewis,  101  U.  S.  22 ;  Durkee  v.  Janes- 
mile,  28  Wis.  464;  Janesville  v.  Carpenter,  77  Wis.  288,  46 
N.  W.  128 ;  State  ex  rel.  Kellogg  v.  Currens,  111  Wis.  431, 
87  N.  W.  561. 


572         SUPEEME  COURT  OF  WISCONSIN.     [Apr. 

Apfelbacher  v.  State,  160  Wis.  565. 

ViNJE,  J.  Plaintiff's  theory  upon  which  the  complaint  h 
based  is  thus  tersely  stated  by  his  counsel : 

"When  a  sovereign  state  departs  from  its  ordinary  political 
and  police  duties  by  entering  upon  the  exercise  of  functions 
at  the  most  only  of  a  guosi-public  character  and  succeeds  to 
private  rights  through  grants,  under  which  a  citizen  suffers 
damage  resulting  from  the  wrongful  act  of  the  agents  of  the 
state,  which,  if  committed  by  the  state's  predecessor  in  title, 
would  have  caused  liability,  such  act  causes  like  liability  upon 
the  state,  subject  only  to  the  inability  of  the  person  damni- 
fied to  commence  suit,  but  upon  that  permission  being  granted 
the  liability  of  the  state  is  to  be  governed  by  the  same  rules 
which  would  be  applicable  to  private  parties." 

This  statement  is  followed  by  calling  attention  to  the  im- 
portance of  the  question  raised  in  view  of  the  modern  tendency 
of  many  states  to  depart  from  the  settled  and  historic  lines 
of  public  activities  and  to  enter  upon  those  heretofore  com- 
mitted to  corporate  or  personal  initiative.  The  question  of 
the  equity  of  the  state  claiming  exemption  from  liability  for 
torts  committed  by  its  officers  or  agents  is  then  discussed  at 
length  in  an  able  and  convincing  manner,  and  attention  is 
called  to  many  cases  in  which  states,  notably  New  York,  have 
by  legislative  enactments  made  themselves  liable  for  the  tor^ 
tious  conduct  of  their  servants  or  agents  in  the  conduct  of  ce^ 
tain  enterprises — especially  canals.  To  these  may  be  added 
our  Workmen's  Compensation  Act,  sec.  2394 — 4,  Stats.  1913, 
whereby  the  state  makes  itself  respond  in  damages  for  injuries 
to  the  servants  in  its  employ. 

Were  the  question  of  liability  of  the  state  for  an  injury 
like  the  one  under  consideration  to  be  decided  for  the  first 
time  in  accordance  with  ordinary  principles  of  equity  it  may 
well  be  that  the  action  would  be  sustained.  But  the  question 
is  not  an  open  one  in  our  state.  Municipalities,  as  well  as 
the  state  itself,  have  long  been  held  immune  from  liability  for 
the  tortious  acts  of  their  agents  and  officers  while  engaged  in 
the  discharge  of  a  governmental  function.     Kelley  v.  Milwau- 
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kee,  18  Wis.  83;  Hayes  v.  Oshhosh,  33  Wis.  314;  Wallace  v. 
Menasha,  48  Wis.  79,  4  N.  W.  101 ;  Schultz  v.  Milwaukee, 
49  Wis.  254,  5  N.  W.  342 ;  Little  v.  Madison,  49  Wis.  605, 
€  N.  W.  249;  Crandon  v.  Forest  Co.  91  Wis.  239,  64  N.  W. 
847;  Kuehn  v.  Milwaukee,  92  Wis.  263,  65  X.  W.  1030; 
Houston  V.  State,  98  Wis.  481,  74  N.  W.  Ill ;  Kempster  v. 
Milwaukee,  103  Wis.  421,  79  N.  W.  4.11;  Folk  v.  Milwaukee, 
108  Wis.  359,  84  N.  W.  420;  Lowe  v.  Conroy,  120  Wis.  151, 
«7  N.  W.  942;  Manske  v.  Milwaukee,  123  Wis.  172,  101 
N.  W.  377;  Higgins  v.  Superior,  134  Wis.  264,  114  N.  W. 
490;  Evans  v.  Sheboygan,  153  Wis.  287,  141  K  W.  265; 
Bruhnke  v.  La  Crosse,  155  Wis.  485, 144  N.  W.  1100;  Engel 
t?.  Milwaukee,  158  Wis.  480,  149  K".  W.  141;  Bernstein  v. 
Milwaukee,  158  Wis.  576,  149  N.  W.  382.  In  view  of  the 
long  unbroken  line  of  decisions  in  our  own  state  it  is  needless 
to  go  elsewhere  for  authority.  Were  it  needed,  reference  may 
l^e  had  to  the  long  list  of  cases  cited  by  the  attorney  general 
and  incorporated  by  the  reporter  in  his  synopsis  of  the  state's 
brief. 

Counsel  for  plaintiff  argues  that  the  propagation  of  fish  by 
the  state  is  at  best  a  gt/Aw-public  function  and  not  a  govern- 
mental one.  In  this  we  are  unable  to  concur.  It  is  under- 
taken and  carried  on  for  the  general  welfare  of  the  people  of 
the  state.  No  profit  accrues  directly  to  the  state  as  a  sov- 
ereignty from  its  engaging  therein.  On  the  contrary,  public 
expense  is  connected  therewith  that  can  be  justified  only  on 
the  ground  of  a  general  public  benefit.  This  state  and  many 
others,  as  well  as  the  sovereigns  of  most  civilized  countries, 
have  from  time  immemorial  exercised  full  jurisdiction  and 
control  over  fish  and  game.  The  right  of  the  people  of  this 
«tate  to  enjoy  the  full  benefit  of  both  in  or  over  public  waters 
has  been  fully  vindicated  in  Willow  River  Club  v.  Wade,  100 
AVis.  86,  76  N.  W.  273,  and  in  Diana  S.  Club  v.  Husting,  156 
Wis.  261,  145  N.  W\  816.  So  it  must  be  considered  that  the 
state  was  engaged  in  a  governmental  function  in  conducting 
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the  fish  hatchery  and  hence  not  liable  for  the  negligence  of  its 
officers,  the  fisheries  commission.  Whether  it  would  be  lia- 
ble if  the  propagation  of  fish  were  considered  a  proprietary 
instead  of  a  governmental  enterprise  need  not  be  decided,  and 
that  question  is  expressly  reserved  for  future  consideration. 

Ch.  624  of  the  Laws  of  1913,  which  authorizes  the  bring- 
ing of  this  suit,  reads  as  follows : 

''Section  1.  Authority  is  hereby  given  to  George  Apfel- 
bacher, of  the  town  of  Summit,  Waukesha  county,  Wisconsin, 
to  bring  suit  in  such  court  or  courts  and  in  such  form  or  forms 
as  he  may  be  advised  for  the  purpose  of  settling  and  deter- 
mining all  controversies  which  he  may  now  have  with  the 
state  of  Wisconsin,  or  its  duly  authorized  oflScers  and  agents, 
relative  to  the  mill  property  of  said  Oeorge  Apfelbacher,  the 
fish  hatchery  of  the  state  of  Wisconsin  on  the  Bark  river,  and 
the  mill  property  of  Evan  Humphrey  at  the  lower  end  of 
Nagawicka  Lake,  and  relative  to  the  use  of  the  waters  of  said 
Bark  river  and  Nagawicka  Lake,  all  in  the  county  of  Wau- 
kesha, Wisconsin.'* 

Plaintiff  claims  that  by  the  enactment  of  this  law  the  legis- 
lature admitted  liability  on  the  part  of  the  state  for  the  acts 
of  its  oflScers  and  that  the  suit  now  stands  just  as  it  would 
stand  between  private  parties.  It  is  diflScult  to  see  how  the 
act  does  or  was  intended  to  do  more  than  remove  the  state's 
immunity  from  suit.  It  simply  gives  authority  to  commence 
suit  for  the  purpose  of  settling  plaintiff's  controversies  with 
the  state.  Nowhere  in  the  act  is  there  a  whisper  or  sugges- 
tion that  the  court  or  courts  in  the  disposition  of  the  suit  shall 
depart  from  well  established  principles  of  law,  or  that  the 
amount  of  damages  is  the  only  question  to  be  settled.  The 
act  opened  the  door  of  the  court  to  the  plaintiff.  It  did  not 
pass  upon  the  question  of  liability,  but  left  the  suit  just  where 
it  would  be  in  the  absence  of  the  state's  inmaunity  from  suit 
If  the  legislature  had  intended  to  change  the  rule  that  ob- 
tained in  this  state  so  long  and  to  declare  liability  on  the  part 
of  the  state,  it  would  not  have  left  so  important  a  matter  to 
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mere  inference,  but  would  have  done  so  in  express  terms. 
Murdoch  P.  0.  Co.  v.  Comm.  152  Mass.  28,  24  N.  E.  854. 

That  nonliability  for  torts  arising  out  of  the  prosecution  of 
governmental  functions  is  based  upon  grounds  of  public  pol- 
icy distinct  from  the  immunity  of  the  sovereign  from  suit  is 
apparent  from  the  fact  that  such  nonliability  is  invoked  in 
favor  of  municipalities  subject  to  suit  by  private  parties.  No 
doubt  such  policy  may  originally  have  sprung  in  a  large  meas- 
ure from  the  conception  that  the  sovereign  can  do  no  wrong, 
but  it  has  a  more  modern  and  tangible  basis  upon  which  to 
rest.  The  doctrine  of  respondeat  superior,  while  an  ancient 
one  in  English  law,  is  not  one  that  rests  upon  direct  primary 
principles  of  justice.  These  principles  require  that  the  per- 
son actually  committing  the  wrong  should  alone  respond  in 
damages.  The  doctrine  rests  rather  upon  secondary  princi- 
ples deduced  from  primary  conceptions  of  justice.  It  rests 
upon  the  idea  that  where  an  enterprise  is  carried  on  for  the 
financial  benefit  of  a  master  it  is  considered  just  that  he  should 
answer  for  the  tort  of  his  servant  in  conducting  it  because  he 
is  deemed  to  profit  financially  by  its  being  carried  on.  For 
the  same  reason  municipalities  carrying  on  proprietary  enter- 
prises for  gain,  as  for  instance  the  sale  of  water  to  its  inhab- 
itants, are  held  to  respond  in  damages  for  the  tort  of  their 
servants  in  so  doing  {State  Journal  P.  Co,  v.  Madison,  148 
Wis.  396,  134  K  W.  909),  while  if  they  act  in  a  governmen- 
tal capacity  where  there  is  no  question  of  financial  profit  but 
only  a  service  rendered  for  the  general  welfare  of  its  inhab- 
itants, as  the  maintenance  of  a  public  playground,  there  is  no 
liability  for  the  negligence  of  its  agents.  Bernstein  v.  Mil- 
waukee,  158  Wis.  576,  149  N.  W.  382.  So  it  will  be  ob- 
served that  the  doctrine  of  respondeat  superior  has  by  courts 
been  applied  to  public  subdivisions  of  the  state  only  in  those 
cases  where  the  municipality  has  been  engaged  in  a  proprie- 
tary enterprise  which  may  or  does  result  in  a  financial  bene- 
fit    The  legislature  from  time  to  time  has  made  exceptions 
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to  this  rule,  notably  in  tKe  case  of  liability  of  towns  and  cities 
for  defective  highways.  Whether  further  exceptions  are  de- 
sirable is  a  question  of  legislative  policy  and  not  a  matter  of 
judicial  construction. 

A  denial  of  the  application  of  the  doctrine  of  respondeat 
superior  to  the  state  when  exercising  a  governmental  function 
does  not  leave  a  person  injured  remediless.  He  has  his  cause 
of  action  against  the  person  or  persons  actually  committing 
the  wrong.  Morrison  v.  Fisher,  post,  p.  621,  152  N.  W.  475. 
It  merely  refuses  to  extend  the  master's  liability  to  cases 
where  he  does  not  profit  by  the  enterprise  he  is  engaged  in, 
leaving  the  injured  party  free  to  prosecute  his  suit  against 
the  person  or  persons  who  actually  committed  the  tort.  In 
the  instant  case  the  state  and  the  commissioners  of  fisheries  in 
their  official  capacity  only  are  sued.  'No  attempt  is  made  to 
charge  them  with  liability  as  individuals. 

The  attorney  general  argues  that  ch.  624,  Laws  of  1913,  is 
unconstitutional  because  it  contravenes  sec.  1  of  the  Four- 
teenth Amendment  to  the  constitution  of  the  United  States, 
which  provides  that  "No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any  state  .  .  .  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws." 
This  act  it  is  claimed  grants  to  plaintiff  a  special  privilege, 
namely,  that  of  the  right  to  sue  the  state — ^a  privilege  not  com- 
mon to  all  its  creditors  except  such  as  come  tmder  the  provi- 
sions of  sec.  3200,  Stats.  1913.  It  is  conceded  by  both  par- 
ties that  under  the  rule  announced  in  Houston  v.  State,  98 
Wis.  481,  74  N.  W.  Ill,  the  present  case  is  not  covered  by 
sec.  3200,  as  that  does  not  include  demands  based  upon  the 
tortious  acts  of  agents  or  officers  of' the  state. 

As  has  already  been  held,  .this  act  does  not  enlarge  the 
plaintiff's  claim  in  any  manner.  The  rights  which  he  has 
flowed  from  the  common  law  and  not  from  this  act.  It  merely 
removed  the  bar  to  suit  from  the  state — ^permitting  plaintiff 
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to  assert  against  it  whatever  rights  he  had, — there  being  noth- 
ing added  to  suoh  rights  by  the  act  itself.  Waiver  of  immu- 
nity from  suit  by  a  state,  in  such  cases  as  the  legislatute  may 
deem  proper,  cannot  be  held  to  be  a  denial  of  the  equal  pro- 
tection of  the  laws  to  persons  within  its  jurisdiction.  The 
immunity  from  suit  is  a  privil^e  which  a  sovereign  may 
waive  or  refuse  to  waive  at  its  pleasure.  No  constitutional 
right  of  its  residents  is  violated  whatever  its  action  in  that 
regard  may  be.  The  state  has  power  to  settle  claims  against 
it  by  process  in  court  pursuant  to  sec.  27,  art.  IV,  of  the  con- 
stitution, which  provides  that  "The  legislature  shall  direct  by 
law  in  what  manner  and  in  what  courts  suits  may  be  brought 
against  the  state,"  by  direct  legislative  appropriation,  as  is 
often  done,  or  by  special  leave  granted  as  in  this  case.  The 
provisions  of  the  federal  constitution  quoted  were  not  in- 
tended to  hamper  or  circumscribe  the  manner  in  which  a  state 
should  adjust  claims  against  it.  As  bearing  upon  this  ques- 
tion see  Comm.  v,  Jackson,  5  Bush  (Ky.)  680;  Comm.  t?. 
Ealy,  106  Ky.  716,  51  S.  W.  430;  and  Carter  v.  Louisiana, 
49  La.  Ann.  1487,  22  South.  400. 
By  the  Court. — Judgment  affirmed. 

Barnes  and  Kebwin,  JJ.,  dissent. 


Will  of  Boeck:  Boeck,  Appellant. 

March  24— April  16, 1915, 

Wills:  Construction:  Extrinsic  evidence:  Devise  of  land  not  owned: 
Mistake  in  description:  Giving  effect  to  intention, 

1.  The  intention  of  the  testator,  so  far  as  it  can  be  discovered  from 

his  will,  must  be  considered  as  expressed  therein. 

2.  Judicial  construction  of  a  will  begins  only  when  uncertainty  of 

meaning  arises;  but  such  uncertainty  may  arise  as  well  by  ap- 
plication of  the  words  of  a  will  to  the  subject  with  which  it 
deals  as  from  the  words  themselves. 

Vol.  160  —  37 
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3.  While  extrinsic  evidence  cannot  be  resorted  to  for  the  purpose  of 

changing  or  explaining  a  will,  it  may  be  for  the  purpose  of  show- 
ing the  circumstances  characterizing  its  making;  and,  for  the 
purpose  of  determining  the  meaning  in  fact  and  intended  to  he 
expressed  therein,  the  will  may  be  read  in  the  light  of  such  cir- 
cumstances. 

4.  Where  the  intention  of  the  testator  is  plain,  the  court  may  and 

should  go  to  the  uttermost  limits  of  construction  authority  to 
discover  it  expressed  in  the  language  used  to  that  end. 
6.  A  testator,  who  for  many  years  had  owned  the  southeast  quarter 
of  the  northwest  quarter  and  the  southwest  quarter  of  the  north- 
west quarter  and  no  other  lands  in  a  certain  section,  after  devis- 
ing the  southeast  quarter  of  the  northwest  quarter  to  one  son, 
in  terms  devised  the  northeast  quarter  of  the  northwest  quarter 
in  said  section  (which  he  had  never  owned)  to  another  son, 
charged  with  payment  of  a  legacy  to  a  daughter.  The  will  did 
not  dispose  in  any  way  of  the  southwest  quarter  of  the  north- 
west quarter,  although  all  of  testator's  other  property  was  by 
specific  mention  distributed.  It  being  manifest  that  the  tes- 
tator Intended  to  devise  to  the  second  son  the  southwest  quarter 
of  the  northwest  quarter,  the  will  is  construed  so  as  to  give  effect 
to  that  intention. 


Appeal  from  a  judgment  of  the  circuit  court  for  Waushara 
county :  Byeon  B.  Paek,  Circuit  Judge.     Reversed, 

William  Boeck  died  testate  October  18,  1912.     He  had 
owned  continuously,  up  to  that  time,  for  many  years,  south 
half  of  northwest  quarter  of  section  13,  township  18,  range  13 
east,  in  Waushara  county,  Wisconsin,  the  east  forty  of  which 
was  his  homestead.     He  never  owned  any  other  land  in  said 
quarter-section.     The  west  forty  which  he  owned  is  the  sub- 
ject of  this  action.     He  was  sixty-nine  years  old  at  the  date 
of  the  will.     He  was  survived  by  eight  children.     All  were 
named  as  beneficiaries.     Th^re  was  no  residuary  clause  in  the 
will.     All  the  property,  by  specific  mention,  was  distributed 
among  the  survivors  except  the  forty  acres  involved  in  the 
action.     To  Herman  August  Boeck  he,  in  terms,  gave  the 
northeast  quarter  of  the  northwest  quarter  of  said  section  13- 
Herman  was  not  otherwise  remembered  on  anywhere  near  the 
basis  of  his  brothers.     The  will  was  duly  admitted  to  probate 
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in  Waushara  county  and,  in  due  course,  the  estate  was  as- 
signed. Thereby  the  southwest  quarter, of  the  northwest  quar- 
ter of  said  section  13  was  dealt  with  as  having  been  intended 
for  Herman  August  Boeck.  The  two  daughters  appealed  to 
the  circuit  court,  insisting  that  the  forty  not  mentioned  in  the 
will  was  intestate  property.  The  circuit  court,  in  due  course, 
so  held  and  gave  judgment  accordingly  and  awarded  the  con- 
testants $60  as  attorney's  fees  to  be  paid  out  of  the  estate. 
Judgment  was  so  entered. 

Herman  August  Boeck  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
John  J.  Wood,  Jr. 

Oad  Jones,  for  the  respondents, 

Mabshall,  J.  There  are  no  two  opinions  as  to  what  the 
testator  intended.  He  purposed  recognizing  his  son  Herman 
by  giving  him  the  forty  acres  of  land  which  was  not  otherwisQ 
disposed  of  by  his  will,  and  to  burden  it  with  a  legacy  of  $150 
in  favor  of  his  daughter  Bertha.  That  he  intended  to  deal 
with  the  land  he  did  not  own,  and  thereby,  practically,  dis- 
inherit both  son  and  daughter,  notwithstanding  the  careful 
remembrance  of  them  and  all  other  members  of  his  family, 
would  be  too  absurd  to  be  seriously  thought  of.  This  was 
the  view  below;  but, — influenced  by  the  observation  in  the 
editor's  note  in  6  L.  R.  A.  n.  s.  977,  to  Lomax  v.  Lomax,  218 
111.  629,  75  N.  E.  1076,  that,— "if  the  will  containing  the 
devis6  .  .  .  contains  a  complete,  accurate  description  of  a 
tract  of  land  not  owned  by  the  testator,  and  no  language  what- 
ever pointing  in  any  wise  to  an  intention  to  devise  another 
tract  which  he  did  own,  the  devise  fails, — it  cannot  be  made 
to  apply  to  a  different  parcel  by  extrinsic  evidence;  but  if, 
anywhere  in  a  will,  there  can  be  discovered  words  connect- 
ing the  devise  .  .  .  with  a  tract  of  land  that  belonged  to  the 
testator,  or  indicative  of  his  intention  by  such  devise  to  de- 
vise a  tract  of  land  owned  by  him,  courts  will  seize  upon  such 
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words  to  make  effectual  the  testator's  intended  devise,"  and, 
further  influenced  by  expressions,  found  now  and  then  in 
judicial  writings  and  encyclopaedic  codifications  of  decisions, 
such  as  this-,  now  cited  to  us  by  counsel  for  respondent :  "Where 
the  will  is  plain,  simple,  and  unambiguous  upon  its  face,  no 
evidence  of  the  surrounding  circumstances  can  be  admitted,"— 
the  learned  circuit  judge  supposed  the  judicial  hands  were  so 
tied  to  the  rock  of  precedent  that  they  could  not  be  so  loosened 
as  to  do  justice  in  the  particular  case. 

This  is  a  good  illustration  of  the  danger  of  taking,  literally, 
mere  expressions  sometimes  found  in  law  writings,  for  a  guide. 
That  danger  is  progressive  directly  as  the  volume  of  such  writ- 
ings increases  and,  perhaps,  want  of  clearness  of  expression 
and  tendency  to  follow  precedent  instead  of  principle,  in- 
creases. 

In  the  literal  sense,  the  second  quotation  above,  taken  from 
14  Ency.  of  Ev.  p.  604,  is,  at  least,  very  misleading  and 
likewise  the  first  quotation.  If  either  means  that  the  lan- 
guage of  a  will  which  is  plain  in  its  words  cannot  be  changed 
in  that  respect  by  characterizing  circumstances,  and  the  am- 
biguity solved  by  reading  the  instrument  in  the  light  of  the 
entire  situation  with  which  the  testator  dealt,  it  is  wrong. 
Such  a  rule  would  make  of  law,  in  many  cases,  an  instrument 
for  perpetrating  wrongs  instead  of  one  for  vindicating  rights. 

It  is  useless  to  try  to  harmonize  the  many  expressions  found 
in  the  books  in  respect  to  the  subject  under  discussion.  There 
are  some  well  established  principles  which  are  of  the  highest 
dignity.  So  far  as  such  expressions  do  not  accord  therewith, 
they  are  wrong.  The  dominant  of  all  such  principles  is  this: 
The  intention  of  the  testator,  so  far  as  it  can  be  discovered 
from  his  will,  must  be  considered  as  expressed  therein.  With 
that  goes  all  the  principles  for  judicial  construction.  The 
basic  one  of  such  principles  is  that  judicial  construction  be- 
gins only  when  uncertainty  of  meaning  arises.  With  that 
goes  the  explanatory  principle  that,  uncertainty  of  meaning 
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may  arise  as  well  by  application  of  the  words  of  a  will  to  the 
subject  with  which  it  deals  as  from  the  words  of  the  will  them- 
selves; and  the  one  that  while  extrinsic  evidence  cannot  be 
resorted  to  for  the  purpose  of  changing  or  explaining  a  will, 
it  may  be  for  the  purpose  of  showing  the  circumstances  char- 
acterizing its  making  and,  for  the  purpose  of  determining  the 
meaning,  in  fact,  and  intended  to  be  expressed  therein,  it  may 
be  read  in  the  light  of  such  circumstances.  These  principles 
for  construction  have  been  so  often  stated  in  the  decisions  of 
this  court  that  they  must  be  considered,  as  an  undoubted  part 
of  our  unwritten  law,  regardless  of  expressions  here  or  else- 
where which  might  be  viewed  as  not  in  harmony  therewith. 

Our  attention  is  called  to  Sherwood  v.  Sherwood,  45  Wis. 
357,  to  support  the  idea  that  ambiguity  in  a  will  cannot  be 
created  by  reading  it  in  the  light  of  circumstances  established 
by  extrinsic  evidence,  nor  such  ambiguity  explained  by  read- 
ing it  in  the  light  of  like  circumstances,  but  the  contrary  is 
the  fact.  There  the  distinction  is  drawn  between  reforma- 
tion and  construction,  the  former  not  being  permissible,  as 
to  a  will,  and  the  latter  just  as  legitimate  as  in  respect  to  any 
other  written  instrument.  There,  also,  it  was  held  that  evi- 
dence of  the  intention  of  the  testator,  extrinsic  to  the  will 
itself,  is  not  admissible  for  the  purpose  of  explaining,  con- 
struing, or  adding  to  the  terms  of  a  will;  "but  such  intention 
must  be  spelled  out  from  the  words  of  the  will  itself,  read  in 
the  light  of  the  circumstances  surrounding  the  testator  when 
he  made  it.  In  cases  where  there  are  inconsistent  provisions 
in  the  will,  evidence  of  such  circumstances  is  always  admis- 
sible."    That  is  in  perfect  harmony  with  what  we  have  said. 

In  view  of  the  foregoing,  keeping  in  mind  the  fact  that, 
where  the  intention  of  the  testator  is  plain,  the  court  may  and 
should  go  to  the  uttermost  limits  of  construction  authority  to 
discover  it  expressed  in  the  language  used  to  that  end,  there 
does  not  seem  to  be  any  difficulty  in  reading  the  will  in  ques- 
tion as  devising  forty  acres  of  land  to  Herman  August  Boeck. 
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That  much  is  literally  expressed,  and  there  is  no  difficulty  iu 
applying  it  to  the  particular  forty,  since  that  is  the  only  one 
the  testator  had  after  devising  one  to  his  son  Samson. 

That  manner  of  reading  a  will  to  carry  out  a  testator's  in- 
tention, is  so  grounded  in  principle  that  judicial  authorities 
could  only  serve  to  illustrate  it.  So  far  as  any  may  be  found, 
seemingly,  out  of  harmony  with  it,  a  close  scrutiny  will,  in 
general,  show  that  the  seeming  conflict  does  not  exist  or  was 
not  intended.  Such  is  the  fact  we  think  in  regard  to  the  lan- 
guage used  in  Lomax  v.  Lomax,  218  HI.  629,  75  N.  E.  1076, 
which  efficiently  challenged  the  attention  of  the  trial  court 
unfavorably  to  the  conclusion  we  have  reached.  That  is  very 
evident,  since  in  each  of  the  several  cases  decided  before  and 
after  it,  cited  in  the  brief  of  counsel  for  appellant, — Decker 
V.  Decker,  121  111.  841,  12  K  E.  750;  Whitcomb  v.  Rodnum, 
156  111.  116,  40  N".  E.  653;  Felkel  v.  O'Brien,  231  111.  329, 
83  N.  E.  170 ;  Collins  v.  Capps,  235  111.  560,  85  N.  E.  934,— 
ambiguity  was  created  and  explained  by  applying  the  lan- 
guage used  to  the  circumstances  characterizing  the  making  of 
the  will,  and  it  was  construed  by  regarding  words  in  place 
which  were  there  by  necessary  implication. 

It  may  be  that  cases  have  been  disposed  of  here  where, 
either  in  the  decisions  or  discussions  leading  up  thereto,  it 
was  not  appreciated  that  in  the  field  for  judicial  construction 
and  the  circumstances  under  Avhich  occasion  may  arise  for 
such  construction,  rules  are  just  as  broad  in  respect  to  wills 
as  other  written  instruments.  The  principles  have  been,  per- 
haps, viewed  more  broadly  and  explained  in  greater  detail  in 
recent  years  than  formerly.  All  that  makes  for  judicial  ef- 
ficiency in  execution  of  the  purpose  for  which  courts  were 
created, — ^to  prevent  and  redress  wrongs. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  affirm  the  judgment  of  the  county 
court. 

Kebwin  and  Babnes,  JJ.,  dissent 
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Natalie,  Administrator,  Respondent,  vs.  Chicago  &  Mil- 
waukee Electbic  Railroad  Company  and  others,  Ap- 
pellants. 

November  17,  19H—May  i,  1915, 

Interurhan  railways:  Killing  of  child  on  track:  Negligence  of  motor- 
man:  Evidence:  Unsupported  verdict:  Gross  negligence:  Proxir 
mate  cause:  Violation  of  safety  statute, 

1.  In  an  action  to  recover  for  death  of  a  boy  about  four  years  old 

who  started  suddenly  to  run  diagonally  across  a  street  and  was 
struck  and  killed  by  defendants'  interurban  electric  car,  which, 
as  the  Jury  found,  was  not  running  at  an  excessiye  rate  of  speed, 
a  finding  by  the  Jury  that  the  motorman  was  negligent  in  not 
stopping  the  car  in  time  to  avoid  the  accident  is  held  not  to  be 
supported  by  any  credible  evidence,  it  appearing  clearly  from 
his  uncontradicted  testimony,  corroborated  by  &  number  of  in- 
dependent facts  and  circumstances,  that  as  soon  as  he  saw  the 
boy  leave  the  sidewalk  he  applied  the  brake  and  did  everything 
in  his  power  to  stop  the  car. 

2.  The  contradictory  impressions  or  estimates  of  several  witnesses 

as  to  the  speed  of  the  car,  which  they  observed  only  momentarily 
at  a  time  when  they  were  laboring  under  excitement,  are  held 
in  this  case  to  be  too  vague,  uncertain,  and  unsatisfactory  to  put 
in  issue  the  large  volume  of  evidence  to  the  contrary. 

3.  Gross  negligence  of  the  defendant  is  not  a  sufficient  basis  for  a 

recovery  for  a  personal  injury  unless  such  negligence  was  the 
proximate  cause  of  the  Injury. 
[4.  Whether  the  failure  of  a  company  operating  an  interurban  rail- 
way to  provide  a  car  with  a  suitable  fender  or  pilot  as  required 
by  sec.  1636 — 58,  Stats.,  which  makes  such  failure  punishable 
by  fine  only,  should,  under  the  decision  in  Pinoza  v.  Northern  0. 
Co,  152  Wifl.  473,  be  classed  with  gross  negligence,  so  that  a  per- 
son injured  by  reason  of  such  failure  could  recover  even  If  he 
was  guilty  of  contributory  negligence,  is  not  decided.] 

Appeal  from  a  judgment  £>i  the  circuit  court  for  Milwau- 
kee county:  Oscab  M.  Fritz,  Circuit  Judge.     Reversed. 

Joseph  Natalie,  an  infant  four  and  one-quarter  years  of 
age,  was  killed  by  one  of  the  defendants'  interurban  cars  near 
the  intersection  of  First  avenue  and  Park  street  in  the  city  of 
Milwaukee,  and  his  father  as  administrator  brings  this  action 
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to  recover  damages  for  his  death.  The  boy  left  home,  and 
his  father  went  out  to  look  for  him  and  found  him  on  the  east 
side  of  First  avenue  between  fifty-five  and  sixty  feet  north  of 
the  Park  street  comer.  The  father  called  to  the  boy  to  go 
home,  and  he  immediately  started  to  run  across  the  street 
diagonally  in  a  southwesterly  direction.  A  car  proceeding 
south  on  the  west  track  collided  with  the  boy  and  killed  him. 
The  car  was  fifty-two  feet  in  length  and  weighed  about  forty 
tons.  The  n^ligence  claimed  was  (1)  excessive  speed, 
(2)  failure  to  give  proper  signals,  (3)  failure  to  equip  the 
car  with  a  proper  fender,  (4)  failure  to  stop  the  car  in  time 
to  avoid  the  collision. 

The  jury  found  (1)  that  when  the  motorman  applied  the 
brakes  the  car  was  proceeding  at  a  speed  of  fifteen  miles  per 
hour;  (2)  that  this  rate  of  speed  was  not  excessive;  (3)  that 
the  motorman  did  not  negligently  fail  to  sound  the  gong  or 
whistle;  (4)  that  in  the  exercise  of  ordinary  care  the  moto^ 
man  should  have  brought  the  car  to  a  stop  in  time  to  avoid  the 
accident;  (5)  that  such  failure  was  a  proximate  cause  of  the 
injury;  (6)  that  Joseph  Natalie  was  in  front  of  the  pilot  at 
the  time  of  the  collision;  (7)  that  the  car  was  not  provided 
with  a  suitable  pilot;  (8)  that  the  failure  to  provide  such  a 
pilot  was  not  a  proximate  cause  of  the  injury;  (9)  that  the 
parents  of  Joseph  Natalie  were  not  guilty  of  any  want  of  or- 
dinary care  which  proximately  contributed  to  produce  his 
injuries ;  and  (10)  that  plaintiff  sustained  damages  in  the 
sum  of  $1,091.  Judgment  for  plaintiff  was  entered  on  this 
verdict  and  defendants  appeal. 

For  the  appellants  there  were  briefs  by  Edgar  L,  Wood, 
attorney,  and  Bull  <&  Johnson,  of  counsel,  and  oral  argument 
by  Mr,  Wood.  They  argued,  among  other  things,  that  the 
defendants  are  not  liable  for  the  consequences  of  the  sudden 
act  of  the  child  in  running  in  front  of  the  car,  in  the  absence 
of  evidence  that  the  car  could  have  been  stopped  in  time  to 
have  avoided  the  collision,     Eoldridge  v.  Mendenhall  108 
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Wis.  1,  83  K  W.  1109;  Glettler  v.  Sheboygan  L.,  P.  £  B. 
Co.  130  Wis.  137,  109  N.  W.  973 ;  Monrean  v.  Eastern  Wi^. 
R.  &  L.  Co.  152  Wis.  618,  140  K  W.  309 ;  Jorgenson  v.  C.  i& 
N.  W.  R.  Co.  153  Wis.  108,  116,  140  K  W.  1088. 

For  the  respondent  there  was  a  brief  by  Olicksman,  Oold 
iSc  Corrigan,  and  oral  argument  by  W.  L.  Gold. 

The  following  opinion  was  filed  December  8,  1914: 

Barnes,  J,  The  appellants  contend  that  the  finding  that 
the  motorman  was  negligent  in  failing  to  stop  the  car  is  not 
supported  by  any  evidence  and  is  contrary  to  the  undisputed 
testimony  in  the  case.  The  respondent  argues  (1)  that  the 
finding  has  sufficient  support  in  the  evidence,  and  (2)  that  the 
failure  to  provide  such  a  fender  as  the  law  requires  was  gross 
negligence  for  which  there  can  be  a  recovery  notwithstanding 
the  finding  of  the  jury  that  the  failure  to  provide  a  proper 
fender  was  not  a  proximate  cause  of  the  boy's  injury. 

A  third  contention  to  the  effect  that  the  interurban  car  was 
a  nuisance  in  the  street  is  argued  in  the  brief.  We  under- 
stand that  this  claim  has  been  abandoned.  It  was  based  on 
a  conceded  error  in  printing  the  articles  of  incorporation  of 
the  defendant. 

1.  The  motorman  testified  that  he  observed  the  boy  running 
just  as  he  left  the  curb  and  that  he  fully  appreciated  the  fact 
that  there  was  likelihood  of  his  being  struck  by  the  car,  and 
that  he  immediately  applied  the  emergency  brake  with  full 
force,  sounded  the  alarm  whistle,  struck  the  gong,  and  opened 
the  sand  box.  No  witness  testified  to  the  contrary  in  refer- 
ence to  the  brake  being  set  The  jury  found  that  proper  sig- 
nals were  given,  but  apparently  disbelieved  the  evidence  of 
the  witness  in  reference  to  setting  the  brake.  The  motorman 
testified  that  the  speed  of  the  car  was  only  six  or  eight  miles 
an  hour.  The  jury  did  not  believe  this  evidence,  and  it  must 
have  found  that  the  car  was  further  away  from  the  point  of 
collision  when  the  boy  left  the  curb  than  the  motorman  claimed 
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it  was.  The  respondent  argues  that  the  motorman's  evidence 
was  contradicted  and  found  to  be  untrue  in  some  important 
particulars  and  that  the  jury  might  disregard  his  statement  in 
reference  to  applying  the  brake,  and  that  there  was  evidence 
in  the  case  from  which  it  might  properly  be  inferred,  that  he 
did  not  exercise  due  care  in  attempting  to  stop  the  car. 

Certain  important  facts  are  settled  by  the  verdict  of  the 
jury  and  others  equally  important  by  the  undisputed  evidence. 
All  the  witnesses  agree  that  the  boy  was  running,  and  it  ap- 
pears without  dispute  that  the  distance  from  the  curb  to  the 
place  where  he  was  struck  was  thirty-three  feet.  There  is 
nothing  whatever  to  indicate  that  he  did  not  run  in  a  sub- 
stantially straight  line.  But  one  witness,  Anton  Gross,  testi- 
fied to  the  rate  of  speed  at  which  the  boy  was  running.  He 
said :  The  boy  "was  going  just  as  fast  as  kids  can  run.  He 
can  make  three  miles  an  hour  all  right,  four  if  he  runs  a  full 
hour." 

"Q.  If  he  ran  a  full  hour  he  might ;  you  think  that  was  the 
rate  the  little  fellow  was  running  when  you  saw  him  ?  A.  Yes, 
sir ;  whether  he  was  going  slower  than  that  I  didn't  know,  or 
whether  he  was  going  faster  than  that  I  cannot  tell,  on  that 
I  can't  tell  how  fast  the  little  boy  was  going." 

It  is  perhaps  a  matter  of  common  knowledge  that  boys  four 
and  one-quarter  years  old  can  run  as  fast  as  what  would  be  a 
fair  walking  gait  for  a  man,  which  is  about  four  miles  an 
hour.  On  this  basis  the  boy  would  run  thirty-three  feet  in 
six  seconds.  If  his  rate  of  speed  were  only  three  miles  an 
hour  it  would  take  him  not  to  exceed  eight  seconds.  So  it  is 
apparent  that  the  accident  happened  quickly  after  the  boy  left 
the  sidewalk  and  that  the  motorman  did  not  have  much  time 
to  stop  the  car.  The  boy's  father  was  as  close  to  the  point  of 
collision  as  the  boy  was  when  he  started  to  run,  but  made  no 
attempt  to  catch  him  because  he  said  it  would  do  no  good  and 
both  of  them  would  get  hurt.  He  did  not  even  call  to  the  boy 
to  stop,  but  stepped  into  the  street  and  waved  his  hands  at  the 
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motorman  and  shouted  to  him  to  stop.  As  the  boy  was  run- 
ning across  the  street  he  passed  within  twenty  or  twenty-five 
feet  of  the  father.  Those  of  the  witnesses  in  the  car  who 
testified  on  the  point  said  that  the  accident  happened  very 
quickly.  Plaintiff's  witnesses  did  likewise  in  effect,  most  of 
them  estimating  the  speed  of  the  car  at  from  twenty-five  to 
thirty-five  miles  an  hour.  Now  it  is  in  evidence  and  is  ap- 
parent that  it  takes  a  little  time  to  shut  off  the  power  and  ap- 
ply the  brake.  It  is  also  in  evidence  that  it  takes  a  little  time 
for  the  brake  to  take  hold  after  the  air  is  applied.  Two  wit- 
nesses testified  on  this  point,  an  expert  called  by  plaintiff,  and 
the  motorman.  They  disagree  as  to  the  length  of  time,  plaint- 
iff's witness  putting  it  at  five  seconds  and  the  motorman  at  one 
second.  We  must  of  course  accept  the  testimony  most  favor- 
able to  the  plaintiff.  The  car  did  not  run  to  exceed  sixty-five 
or  seventy  feet  after  the  boy  was  struck.  The  motorman  tes- 
tified that  if  the  car  was  going  eight  miles  an  hour  it  could  be 
stopped  in  a  distance  of  eighty* or  ninety  feet.  He  did  not 
testify  to  any  other  rate  of  speed.  Plaintiff's  expert  testified 
that  if  the  car  was  going  eight  miles  an  hour  it  could  be 
stopped  in  fifteen  or  twenty  feet ;  nine  miles  an  hour,  twenty- 
five  feet;  at  ten  miles  an  hour,  thirty-three  feet;  at  eleven 
miles  an  hour,  fifty-five  feet ;  at  twelve  miles,  ninety  feet ;  at 
thirteen  miles,  same ;  at  fourteen  miles,  same ;  at  fifteen  miles, 
two  hundred  feet.  Counsel  evidently  thought  he  testified  in- 
advertently in  giving  the  latter  distance,  and  repeated  his 
question  and  received  the  same  answer  a  second  time.  If  the 
evidence  as  to  the  fifteen-mile  rate  of  speed  is  correct,  then 
the  brake  must  have  been  applied  130  feet  from  where  the 
boy  was  struck.  Considering  the  relative  speeds  at  which 
they  were  probably  traveling  and  the  decreasing  speed  of  the 
car  due  to  the  operation  of  the  brake,  they  would  reach  the 
point  of  collision  about  the  same  time.  The  distance  required 
to  make  the  stop  as  testified  to  by  the  expert  is  further  cor- 
roborated by  a  number  of  witnesses  who  were  riding  in  the 
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car  at  the  time  of  the  accident.  Three  of  them  testified  that 
the  whistle  was  blown  and  the  brakes  applied  when  the  car 
was  about  the  center  of  the  block.  This  evidence  is  not  dis- 
puted in  reference  to  the  setting  of  the  brake.  There  was 
some  evidence  tending  to  show  that  the  whistle  was  not  blown, 
but  the  jury  found  otherwise.  The  center  of  the  block  is  sub- 
stantially 120  feet  north  of  the  point  of  collision,  and  if  the 
brake  was  applied  at  or  near  that  point  it  must  have  been  set 
about  as  soon  as  it  could  be  after  the  boy  left  the  sidewalk. 
There  is  another  important  circumstance  that  corroborates  the 
evidence  of  the  motorman  in  regard  to  the  application  of  the 
brake.  TJie  jury  has  found  that  the  motorman  sounded  the 
whistle  or  gongso  as  to  give  timely  warning  of  the  approach 
of  the  car.  This  finding  is  supported  by  the  clear  preponder- 
ance  of  the  testimony.  The  witnesses  who  testify  on  the  sub- 
]"ect,  and  there  are  a  number  of  them,  agree  that  the  sounding 
of  the  whistle  and  the  application  of  the  brakes  occurred  al- 
most simultaneously.  Some  of  them  thought  the  brakes  were 
first  applied,  but  most  of  them  believed  they  heard  the  whistle 
first.  This  would  be  the  result  if  the  whistle  was  blown  and 
the  air  applied  at  the  same  instant,  because  on  the  undisputed 
evidence  it  would  take  at  least  a  second  before  the  brakes 
would  take  hold,  during  which  time  the  car  would  travel 
twenty-two  feet  Two  of  the  witnesses  said  that  the  setting 
of  the  brakes  caused  them  to  be  thrown  forward.  The  testi- 
mony to  the  effect  that  the  brakes  were  set  and  the  whistle 
blown  at  about  the  same  instant  is  wholly  uncontradicted.  If 
the  motorman  exercised  due  care  in  blowing  the  whistle  and 
he  was  not  running  his  car  at  an  excessive  rate  of  speed,  we 
are  at  a  loss  to  see  how  it  can  be  said  that  he  was  negligent  in 
not  bringing  the  car  to  a  standstill  in  time  to  avoid  the  injury. 
It  seems  pretty  clear  that  he  did  everything  in  his  power  to 
stop  the  car  as  soon  as  he  saw  the  child  leave  the  sidewalk. 

It  will  be  seen  that  there  are  a  number  of  independent  facts 
and  circumstances  which  strongly  corroborate  the  statement  of 
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the  motorman  to  the  effect  that  the  brake  was  applied  as  soon 
as  the  boy  left  the  sidewalk.  We  have  been  unable  to  find 
any  testimony  which  tends  to  contradict  his  evidence  in  regard 
to  the  application  of  the  brake.  Respondent's  counsel  make 
a  rather  ingenious  argument  in  support  of  the  finding.  It  is 
assumed  without  a  syllable  of  proof  to  support  the  assump- 
tion that  the  child  crossed  the  street  in  a  semicircular  direc- 
tion and  traveled  fifty  feet  after  leaving  the  curb.  It  is  next 
assumed,  without  any  proof  and  contrary  to  the  evidence,  that 
he  traveled  three  feet  a  second  or  about  two  miles  an  hour. 
It  is  said  that  it  would  take  him  seventeen  seconds  on  this 
basis  to  reach  the  point  of  collision  and  that  during  this  time 
the  car  going  at  a  speed  of  fifteen  miles  an  hour  would  travel 
376  feet.  The  obvious  trouble  with  this  calculation  is  that 
the  facts  on  which  it  is  based  are  nonexistent.  Another  claim 
made  by  the  respondent  is  that  the  evidence  of  its  expert  that 
a  car  going  at  a  rate  of  twelve,  thirteen,  or  fourteen  miles  an 
hour  could  be  stopped  in  a  distance  of  ninety  feet  should  also 
apply  to  a  car  going  fifteen  miles  an  hour,  although  the  same 
witness  twice  testified  that  it  could  not  be  brought  to  a  stop 
inside  of  200  feet.  It  would  appear  to  the  nonexpert  that 
this  witness  was  mistaken  in  some  of  his  figures.  It  does  not 
seem  probable  that  a  car  going  at  a  rate  of  fourteen  miles  an 
hour  can  be  stopped  as  quickly  as  one  going  twelve  miles,  and 
the  jump  from  ninety  feet  at  twelve,  thirteen,  and  fourteen 
miles  to  200  feet  at  fifteen  miles  would  seem  to  be  an  athletic 
one,  particularly  where  the  witness  testified  that  at  a  speed  of 
twenty-five  miles  an  hour  the  car  could  be  stopped  in  a  dis- 
tance of  from  300  to  325  feet.  There  may  be  and  probably 
is  a  discrepancy  in  this  evidence,  but  the  expert  was  plaintiff's 
witness  and  gave  the  only  evidence  pertaining  to  a  fifteen- 
mile  speed,  was  asked  for  no  explanation  of  the  apparent  in- 
congruity in  his  figures,  and  those  given  for  a  speed  of  fif- 
teen miles  an  hour  are  corroborated  by  other  undisputed  testi- 
mony.    Even  if  it  were  true  that  a  car  going  twelve,  thirteen, 
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or  fourteen  miles  an  hour  could  be  brought  to  a  standstill  in 
ninety  feet,  we  do  not  see  how  the  motorman  could  be  held 
negligent.  Considering  the  location  of  the  car  when  the  boy 
left  the  curb,  the  fact  that  it  took  some  time  to  shut  off  the 
power  and  apply  the  brake  and  some  time  for  the  brakes  to 
take  hold,  we  do  not  see  how  it  was  possible  for  the  motor 
man,  under  the  evidence,  to  stop  the  car  in  time  to  avoid  the 
collision. 

Some  wild  guesses  or  estimates  were  made  by  some  witnesses 
as  to  the  speed  of  the  car.  They  placed  it  at  from  twenty- 
five  to  thirty-five  miles  an  hour.  Anton  Gross  thought  the 
speed  was  twenty-five  miles  an  hour.  He  said  that  when  the 
boy  was  on  the  east  rail  of  the  south-bound  track  the  car  was 
100  feet  away.  No. one  claims  that  the  boy  stopped  or  hesi- 
tated in  his  journey  until  he  was  struck.  If  the  speed  of  the 
car  was  not  slackened  it  would  consume  four  and  one-half 
seconds  in  reaching  the  point  of  collision.  On  any  calcula- 
tion it  would  not  take  the  boy  more  than  a  second  or  two  to 
get  out  of  the  zone  of  danger  after  he  reached  the  east  rail 
of  the  track.  If  that  was  the  situation,  the  motorman  might 
well  assume  that  the  boy  had  ample  time  to  cross  the  track  if 
he  was  running.  If  he  was  standing,  his  father  had  plenty 
of  time  to  reach  him.  As  a  matter  of  fact  the  boy  was  found 
directly  in  front  of  the  foremost  wheel  of  the  rear  truck  and 
on  the  east  rail  of  the  track.  The  body  was  not  mangled  and 
there  was  no  evidence  to  show  that  it  had  been  dragged. 

Another  witness,  Stavaboulas,  testified  through  an  inter- 
preter. It  is  extremely  difficult  to  get  anything  out  of  his 
testimony.  Occasionally  he  made  a  responsive  and  coherent 
answer  to  the  question  asked  him.  He  said  he  saw  a  man 
evidently  the  plaintiff  and  the  car  about  the  same  time  and 
that  the  car  was  about  140  feet  away.  He  then  made  a  mark 
on  a  plat  shown  him  to  indicate  where  the  man  was.  This 
point  was  about  eighty  feet  south  of  where  the  boy  was  struck, 
which  would  locate  the  car  about  sixty  feet  north  of  the  poi^* 
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of  coUisioiL  He  said  that  when  he  first  saw  the  boy  he  was  on 
the  east  rail  of  the  south-bound  track  and  located  him  about 
twenty-five  feet  south  of  the  place  where  he  was  struck.  It 
is  practically  conceded  that  the  boy  was  running  in  a  south- 
westerly direction,  and  no  other  witness  makes  any  claim  that 
the  boy  at  any  time  proceeded  in  a  northwesterly  direction. 
Witness  then  made  a  mark  to  indicate  where  he  thought  the 
car  was  when  he  first  saw  the  boy,  and  he  made  a  mark  on 
the  plat  about  175  feet  north  of  the  point  of  collision.  This 
evidence  would  indicate  that  when  the  boy  reached  the  east- 
bound  track  he  was  200  feet  south  of  the  car  and  a  few  steps 
from  his  father,  and  he  would  have  to  exceed  nine  seconds  to 
cross  the  west-bound  track  and  his  father  would  have  an  equal 
length  of  time  to  reach  him.  At  the  outside  he  was  not  to 
exceed  thirty-five  or  forty  feet  from  where  the  boy  was  hit, 
and  he  could  have  reached  him  before  the  car  did  if  he  even 
walked  four  miles  an  hour.  The  record  shows  that  he  was 
unfamiliar  with  locating  points  on  plats.  Admittedly  he  saw 
the  father  and  the  car  before  he  did  the  boy,  and  still  he  states 
that  the  car  was  substantially  115  feet  farther  north  when  he 
saw  the  boy  than  it  was  when  he  saw  the  father. 

Anton  Gross  testified  that  the  car  had  just  left  the  Virginia 
street  crossing  when  plaintiff  waved  his  hands  to  the  motor- 
man  to  stop  the  car.  This  was  about  250  feet  from  the  place 
of  the  accident  and  it  would  take  the  car  eleven  seconds  to 
make  it  without  slacking  its  speed.  The  plaintiff,  who  was 
not  more  than  thirty-five  feet  from  where  his  boy  was  struck, 
said  that  the  car  was  so  close  and  coming  so  fast  that  he  would 
himself  have  been  hit  if  he  had  attempted  to  run  after  the 
boy.  These  mere  estimates  of  the  distance  which  the  car  was 
from  a  given  point  at  a  given  time  were  apparently  based  on 
the  exaggerated  notions  which  the  witnesses  entertained  as  to 
the  speed  of  the  car.  If  the  evidence  has  any  probative  force, 
it  proves  too  much  when  we  take  into  account  the  established 
fact  that  the  speed  of  the  car  was  fifteen  miles  an  hour.     It 
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shows  that  there  was  no  earthly  excuse  for  the  father  permit- 
ting his  boy  to  be  run  down.  It  also  shows  that  the  motor- 
man  had  little  reason  to  apprehend  that  the  boy  would  not 
cross  the  tracks  in  saf ety,  until  it  was  too  late  to  bring  the  car 
to  a  standstill.  Every  witness  who  saw  the  boy,  including 
his  father,  says  he  was  running.  This  fact  is  as  fully  estab- 
lished as  if  the  jury  had  so  foimd.  All  the  witnesses  agree 
that  he  was  running  diagonally  across  the  track,  unless  the 
mark  made  by  Stavaboulas  may  be  said  to  prove  the  contrary, 
and  we  do  not  think  it  does.  The  distance  from  where  the 
boy  left  the  walk  to  where  he  was  struck  is  admitted.  The 
contradictory  impressions  of  these  three  witnesses,  which  were 
the  result  of  a  momentary  observation  of  the  car  while  they 
were  laboring  under  excitement,  are  too  vague,  imcertain,  and 
"unsatisfactory  to  put  in  issue  the  large  volume  of  evidence  to 
the  contrary  found  in  the  record.  Riger  v.  C,  <&  N.  W.  R.  Co. 
166  Wis.  86,  144  N.  W.  204.  It  is  true,  one  witness  testi- 
fied that  the  car  did  not  slacken  speed  until  after  it  struck  the 
boy.  But  this  forty-ton  car  stopped  in  sixty  or  seventy  feet 
at  the  outside  thereafter,  and,  according  to  the  evidence  of 
those  who  knew,  it  could  not  possibly  be  stopped  in  any  such 
distance  if  it  was  going  fifteen  miles  an  hour  when  the  boy 
was  struck. 

2.  Sec.  1636 — 58,  Stats.,  provides: 

"Every  person,  firm  or  corporation  operating  any  street  or 
interurban  railway  or  other  railway  operating  cars  similar  to 
those  used  by  street  or  interurban  railways  shall  provide  all 
cars  operated  singly,  and  the  front  car  in  all  trains,  with  suit- 
able fenders  or  pilots  so  arranged  and  constructed  as  to  protect 
the  lives,  limbs  and  bodies  of  all  persons  that  may  be  upon 
the  street  or  highway,  against  injury  by  striking  or  running 
over  them.'* 

Eespondent's  counsel  argue  that  the  jury  found  that  this 
statute  had  not  been  complied  with  and  that  the  defendants 
were  guilty  of  gross  negligence  on  accoimt  of  the  violation  of 
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the  statute,  under  the  decision  in  Pinoza  v.  Northern  (7.  Co. 
152  Wis.  473,  140  N.  W.  84.  It  is  there  held  that  where  the 
violation  of  a  safety  statute  is  made  a  criminal  offense  such 
violation  should  be  classed  with  gross  negligence,  and  that  a 
person  injured  because  of  the  failure  to  comply  with  the  stat- 
ute could  recover  notwithstanding  the  fact  that  he  was  guilty 
of  contributory  negligence.  The  material  difference  between 
the  two  statutes,  if  there  is  any,  arises  out  of  the  fact  that 
sec.  1728a,  under  which  the  Pinoza  Case  was  decided,  pro- 
vides a  punishment  by  fine  or  imprisonment,  while  sec. 
1636 — 58  provides  for  a  fine  only.  Whether  this  distinction 
be  important  or  not  it  is  unnecessary  to  decide,  because  the 
Pinoza  Case  does  not  reach  the  question  here  involved.  In 
that  case  the  jury  found  that  the  failure  to  comply  with  the 
statute  was  the  proximate  cause  of  the  injury.  Here  the  jury 
found  that  the  failure  to  furnish  a  suitable  pilot  or  fender  was 
not  a  proximate  cause  of  the  injury.  The  element  of  proxi- 
mate causation  must  exist  in  the  case  of  gross  negligence  as 
well  as  in  ordinary  negligence  in  order  to  make  a  case  for 
recovery. 

On  the  issues  found  by  the  jury  against  the  plaintiff  the 
verdict  is  supported  by  the  clear  preponderance  of  the  evi- 
dence, if  not  by  the  overwhelming  preponderance.  The  find- 
ing that  the  motorman  was  negligent  in  not  stopping  the  car 
in  time  to  avoid  the  accident  is  not  supported  by  any  credible 
evidence. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint. 

The  respondent  moved  for  a  rehearing. 

In  support  of  the  motion  there  was  a  brief  by  Olichsman, 
Oold  &  Corrigan,  attorneys,  and  Joseph  E.  Tiemey,  of  coun- 
sel; and  in  opposition  thereto  a  brief  by  Edgar  L.  Wood,  ap- 
pellants' attorney,  and  Bull  &  Johnson,  of  counsel. 

The  motion  was  denied,  with  $26  costs,  on  May  4,  1915. 
Vol.  160  —  88 
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Falkneb,  Respondent,  vs.  Schultz,  Appellant 

December  8, 19H^-Ma/y  4, 1915. 

Breach  of  marriage  promise:  Seduction:  Evidence:  Sufficiency:  Com- 
petency: Verdict:  Judgment  non  obstante:  Am^ndm^nt  of  an- 
swer: Instructions  to  jury:  Harmless  error:  New  ^rial:  Excessive 
damages. 

1.  In  an  action  for  breach  of  promise  the  eTidence  is  held  to  sustain 

findings  by  the  Jury  to  the  eftect  that  plaintiff  was  ready  and 
willing  to  marry  the  defendant;  that  defendant's  promise  to 
marry  was  not  made  upon  the  illegal  consideration  of  inter- 
course; that  he  seduced  plaintiff  after  and  by  reason  of  such 
promise;  and  that  the  agreement  to  marry  was  to  be  performed 
within  one  year  and  hence  was  not  void  under  the  statute  of 
frauds. 

2.  Although  in  such  case  the  trial  court  allowed  the  answer  to  be 

amended  after  the  verdict  so  as  to  allege  that  plaintiff's  disposi- 
.  tion,  habits,  and  conduct  were  such  that  a  marriage  between  the 
parties  would  have  been  contrary  to  public  policy,  yet,  no  fur- 
ther proof  being  offered,  the  court  rightly  refused,  upon  the  rec- 
ord, to  grant  defendant's  motion  for  Judgment  notwithstanding 
the  verdict. 

3.  Proof  of  several  acts  of  intercourse  after  the  promise  of  marriage, 

consented  to  by  plaintiff  because  of  such  prior  promise,  was 
competent  in  aggravation  of  damages. 

4.  An  instruction  to  the  Jury  to  the  effect  that  plaintiff  could  recover 

for  disappointment  of  her  reasonable  expectations,  including 
the  money  value  or  worldly  advantage  of  a  marriage  "which 
would  have  given  her  a  permanent  home  and  an  advantageous 
establishment,"  was  erroneous  under  the  facts  of  this  case,  it 
being  for  the  Jury  to  determine  what  kind  of  a  home  and  estab- 
lishment the  plaintiff  would  have  secured  by  the  marriage;  but, 
the  jury  having  obviously  understood  the  instruction  as  it 
should  have  been  given,  the  error  was  not  prejudicial. 

5.  A  so-called  inadvertent  admission  by  defendant  that  he  wrote  a 

certain  postcard  to  plaintiff  which  he  afterwards  denied  writing, 
was  not  in  this  case  a  ground  for  a  new  trial. 

6.  An  award  of  $2,500  for  breach  of  promise  and  seduction  Is  J^eld  in 

this  case  not  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Monroe 
county:  E.  C.  Higbee,  Circuit  Judge.     Affirmed. 

Action  for  breach  of  promise.  Verdict  and  judgment  for 
plaintiff.     Defendant  appealed. 
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Daniel  H.  Orady,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Graves  &  Masters 
and  John,  0.  Qraham,  and  oral  argoment  by  jB.  B.  Graves. 
The  following  opinion  was  filed  January  12,  1915 : 

Kebwin,  J.  Plaintiff  at  the  time  of  trial  was  thirty-nine 
years  of  age  and  had  been  twice  married.  Her  first  husband 
died  and  she  had  been  divorced  from  the  second.  She  had 
two  children,  a  daughter  and  a  son,  aged  respectively  eighteen 
and  fifteen.  The  defendant  was  forty-seven  years  of  age, 
and  had  been  married  twice.  Defendant's  first  wife  died  in 
September,  1909.  During  her  last  illness  the  plaintiff  had 
been  employed  in  the  home  of  the  defendant. 

The  jury  found  that  a  mutual  promise  of  marriage  was 
made  between  plaintiff  and  defendant  prior  to  November  11, 
1911 ;  that  after  the  date  of  such  promise  the  plaintiff  held 
herself  ready  and  willing  to  marry  the  defendant  up  to.  the 
date  of  his  marriage  with  his  second  wife ;  that  by  reason  of 
such  promise  the  defendant  seduced  the  plaintiff ;  and  assessed 
her  damages  at  $2,500. 

The  appellant  assigns  several  errors  as  grounds  for  reversal. 

1.  It  is  first  insisted  that  upon  the  proof  made  the  de- 
fendant was  entitled  to  judgment,  therefore  the  court  below 
was  in  error  in  refusing  to  instruct  the  jury  to  answer  the 
questions  in  the  special  verdict  in  favor  of  the  defendant,  and 
in  refusing  to  change  the  answers  to  the  questions  as  found 
by  the  jury,  and  in  refusing  to  give  the  defendant  judgment 
notwithstanding  the  verdict. 

Under  this  head  it  is  argued  by  counsel  for  appellant  that 
the  answer  of  the  jury  to  the  effect  that  the  plaintiff  was 
ready  and  willing  to  marry  the  defendant  is  unsupported  by 
the  evidence,  and  several  unkind  acta  and  expressions  of 
plaintiff  are  referred  to  as  tending  to  show  that  she  did  not  in- 
tend to  marry  defendant.  It  is  true,  as  appears  from  the 
evidence,  that  the  current  of  love  did  not  at  all  times  run 
smoothly  between  plaintiff  and  defendant     Plaintiff  criti- 
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cised  the  drink  habit  of  defendant  and  objected  to  his  saloon 
business,  and  at  times  used  language  unkind  and  inelegant 
But  we  are  convinced  that  there  is  sufficient  evidence  to  sup- 
port the  finding  of  the  jury. 

2.  It  is  further  insisted  that  the  answer  of  the  jury  to  the 
effect  that  the  defendant,  by  means  of  the  promise  of  mar- 
riage, seduced  the  plaintiff  is  not  supported  because  such 
promise  was  a  promise  in  consideration  of  intercourse  which 
was  illegal,  therefore  rendered  the  promise  of  marriage  void. 
The  answer  to  this  contention  is  that  there  is  ample  evidence 
that  the  promise  of  marriage  was  not  based  upon  an  illegal 
consideration,  viz.  illicit  intercourse,  and  that  the  seduction 
occurred  after  the  promise  of  marriage,  and  that  such  promise 
of  marriage  by  defendant  was  frequently  repeated  and  re- 
newed on  different  occasions  when  the  plaintiff  yielded  her 
person  to  defendant. 

It  is  also  argued  that  the  agreement  to  marry  was  not  to 
be  performed  within  one  year  from  the  time  of  making  there- 
of, hence  was  void  under  the  statute  of  frauds.  Here  again 
the  contention  is  not  supported  by  the  evidence.  There  is 
ample  evidence  that  the  contract  was  made  after  the  death  of 
the  defendant's  first  wife  and  was  to  be  performed  within  one 
year  from  the  time  of  such  death. 

It  is  also  argued  that  there  was  no  seduction  because  plaint- 
iff did  not  yield  her  person  because  of  the  seductive  arts  of 
the  defendant,  but  because  of  force  exercised  upon  her  by  de- 
fendant. It  appears  from  the  evidence  that  the  illicit  inter- 
course continued  after  the  promise  of  marriage  for  a  long 
time,  and  that  at  times  the  plaintiff  complained  of  defend- 
ant's misconduct.  But  it  also  appears  that  plaintiff  submitted 
willingly  on  account  of  the  promise  of  marriage  and  upon  the 
assurance  of  defendant  that  he  would  marry  her,  and  such 
intercourse  continued  up  to  a  short  time  before  the  marriage 
of  defendant  to  his  second  wife,  during  which  time  defendant 
repeatedly  renewed  his  promise  of  marriage  and  justified  the 
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illicit  intercourse  on  the  ground  of  the  promise  of  marriage 
and  the  fact  that  plaintiff  and  defendant  would  consummate 
the  marriage. 

Subsequent  to  rendition  of  verdict  the  court  below  allowed 
an  amendment  by  defendant  setting  up  that  the  disposition, 
habits,  characteristics,  and  conduct  of  the  plaintiff  were  such 
that  a  marriage  coul^  not  and  ought  not  in  the  interest  of  pub- 
lic policy  to  have  been  consummated  between  the  parties,  and 
detailing  facts  tending  to  show  that  plaintiff  had  no  affection 
or  respect  for  defendant,  and  it  is  claimed  that  the  court, 
having  granted  the  motion  to  amend,  should  have  granted  the 
motion  for  judgment  notwithstanding  the  verdict.  The  claim 
is  novel.  There  was  no  further  proof  offered.  The  amend- 
ment added  nothing  to  the  case  made,  and  the  allowance  of 
it  on  the  proof  was  a  useless  but  harmless  ceremony.  The 
court,  while  allowing  the  amendment,  rightly  held  upon  the 
record  before  it  against  the  contention  of  the  appellant. 

3.  Counsel  for  appellant  complains  of  refusal  to  grant  a 
new  trial  upon  five  grounds  which  we  shall  briefly  consider. 

It  is  argued  that  evidence  of  subsequent  acts  of  intercourse 
after  the  first  was  not  admissible  since  the  plaintiff  was  no 
longer  chaste,  therefore  evidence  of  subsequent  acts  of  inter- 
couipse  should  have  been  excluded.  There  is  ample  evidence 
to  warrant  the  jury  in  finding  that  the  several  acts  of  inter- 
course subsequent  to  the  promise  of  marriage  were  consum- 
mated by  reason  of  the  promise  to  marry,  and  that  such  inter- 
course would  not  have  occurred  but  for  the  promise.  The 
plaintiff  testified  that  nearly  every  time  defendant  had  inter- 
course with  her  he  talked  marriage.  True,  plaintiff  testified 
that  there  was,  or  might  have  been,  a  time  when  defendant 
had  intercourse  with  her  when  marriage  was  not  talked,  but 
it  is  quite  dear  from  all  the  evidence  that  the  several  acts  of 
intercourse  after  the  promise  of  marriage  were  consented  to 
by  plaintiff  because  of  the  prior  promise  of  marriage ;  at  least 
the  jury  would  be  justified  in  so  finding.     Proof  of  such  acts 
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was  competent  in  aggravation  of  damages.  Hanson  v.  John- 
son, 141  Wis.  550,  124  K  W.  6O64  Eess  v.  Zimmer,  152 
Wis.  193,  139  K  W.  740;  Raymond  v.  Saucer,  84  Ind.  8; 
Keller  v.  State,  102  Ga.  506,  31  S.  E.  92 ;  Thompson  v.  Clenr 
dening,  1  Head  (Tenn.)  287. 

Error  is  assigned  upon  the  following  instruction: 

"The  elements  of  damage  to  be  considered  by  you  are  the 
disappointment  of  the  plaintiff's  reasonable  expectations,  in- 
cluding the  money  value  or  worldly  advantage  of  a  marriage 
which  wovM  have  given  her  a  permanent  hom^  and  an  adviwr 
tageous  establishment.'* 

The  portion  italicised  is  particularly  complained  of.  Up- 
on the  facts  of  this  case  it  is  by  no  means  certain  that  a  ma^ 
riage  with  defendant  would  have  given  plaintiff  "a  permanent 
home  and  an  advantageous  establishment."  The  instruction, 
therefore,  was  erroneous.  Counsel  for  respondent  relies  upon 
a  quotation  from  Coolidge  v.  Neat,  129  Mass.  146,  cited  in 
Salchert  v.  Reinig,  135  Wis.  194,  204,  115  K  W.  132.  But 
this  quotation  is  not  controlling  here.  It  was  not  adopted  as 
a  correct  statement  of  the  law  in  the  Salchert  Case,  but  merely 
referred  to  as  showing  the  elements  of  damages  considered  by 
the  Massachusetts  court.  The  instruction  might  be  proper 
upon  certain  facts  proved,  but  was  not  in  the  instant  case. 

In  the  instant  case  the  court  should  have  confined  the  in- 
struction to  such  a  home  and  establishment  as,  in  view  of  all 
the  circumstances  of  the  case,  plaintiff  would  have  secured. 
This  would  leave  to  the  jury  to  determine  what  home  and 
establishment  plaintiff  would  secure  by  the  marriage.  Bvtter 
v,  Collins,  103  Mich.  143,  61  N.  W.  267.  We  think,  how- 
ever, there  was  no  prejudicial  error  in  the  charge  complained 
of,  because  the  facts  were  before  the  jury  affecting  the  ques- 
tion, and  the  jury  could  judge  as  to  the  kind  of  a  home  tiie 
plaintiff  would  be  likely  to  secure  by  the  marriage  and  whether 
or  not  a  marriage  with  defendant  would  give  her  a  permanent 
home  and  advantageous  establishment.     Obviously  the  jury 
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understood  that  such  home  and  establishment  were  intended 
by  the  charge  as  under  all  the  circumstances  of  the  case 
plaintiff  would  secure. 

Counsel  also  assigns  error  on  refusal  to  grant  a  new  trial 
on  what  he  calls  an  inadvertent  admission  of  the  defendant 
that  he  wrote  a  card  to  plaintiff,  which  he  afterwards  claimed 
he  did  not  write^  and  asserts  that  he  was  misled  because 
plaintiff  did  not  produce  the  card  upon  examination  under 
sec.  4096,  Stats.,  though  notified  to  produce  all  papers,  let- 
ters, etc.  It  appears  that  a  number  of  cards  were  produced, 
but  the  one  in  question,  known  in  the  case  as  Exhibit  13,  was 
not  produced  because  plaintiff  says  she  did  not  believe  it  was 
written  by  defendant.  When,  however,  this  letter  or  card 
was  presented  to  defendant  on  the  trial  he  admitted  having 
written  it  and  afterwards  denied  it.  There  is  in  the  case 
strong  evidence  that  the  card  was  not  written  or  signed  by 
defendant,  but  was  written  and  signed  by  his  wife  shortly 
after  defendant's  marriage.  We  shall  spend  no  time  in  dis- 
cussing this  error,  since  it  clearly  furnishes  no  ground  for  a 
new  trial 

Error  is  assigned  on  the  ground  that  the  damages  are  ex- 
cessive. We  are  convinced  that  this  court  should  not  hold 
the  damages  excessive.  Luther  v.  Shaw,  157  Wis.  231,  147 
K  W.  17;  Hess  v.  Zimmer,  152  Wis.  193,  139  N".  W.  740; 
SalcheH  v.  Reinig,  135  Wis.  194,  115  IST.  W.  132. 

We  find  no  reversible  error  in  the  record. 

By  the  Court. — The  judgment  is  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
May  4,  1915. 
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ZuLEGEB,  Kespondfflit,  vs.  Zeh,  Appellant. 

December  10, 19H—May  4, 1915. 

Plats:  Distance  given,  when  cantroilinff:  Deed  purtifanf  to  defective 
plat:  Adverse  possession:  Period  required:  Appeal:  Harmless  er- 
rors, 

1,  Where  there  are  no  montiments  contradicting  the  measiiremenU 

given  on  a  plat  referred  to  in  a  deed,  and  no  subBtantial  proof 
that  such  meaaurements  are  inaccurate,  the  plat  must  control 
aa  to  distances. 

2.  Although  a  plat  is  defective  because  lacking  the  owner's  signature 

to  the  acknowledgment,  yet  if  he  conveyed  lots  by  reference  to 
the  plat  he  thereby  made  the  plat  an  essential  part  of  the  de- 
scription. 

8.  As  to  land  lying  outside  and  clearly  beyond  the  calls  of  a  deed, 
the  grantee  can  acquire  title  by  adverse  possession  only  where 
such  possession  is  continued  for  twenty  years  under  sees.  4213, 
4214,  Stats.  Sec.  4211  shortens  the  period  of  limitation  only  as 
to  the  premises  included  in  the  instrument  under  which  title  is 
claimed. 

4.  Where  the  prevailing  party  in  the  trial  court  was  entitled  to  have 
a  verdict  directed  In  his  favor,  errors  in  rulings  as  to  evidence 
or  as  to  the  Instructions  are  nonprejudicial  and  will  not  be  con- 
sidered on  appeal. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outagamie 
county :  John  Goodland,  Circuit  Judge.     Affirmed. 

Humphrey  Pierce,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Cody,  Strehhw  & 
Jaseph,  and  oral  argument  by  Samuel  H.  Cody. 

The  following  opinion  was  filed  January  12,  1915: 

Timlin,  J.  In  this  action  of  ejectment  the  plaintiff  claimed 
a  strip  of  land  along  the  western  boundary  of  lots  17,  18,  19, 
and  20  in  block  2  of  the  plat  of  the  city  of  Seymour  in  Outa- 
gamie county.  This  strip  of  land  is  alleged  to  be  fourteen 
feet  wide  at  its  southern  extremity  on  the  south  boundary  line 
of  lot  20  and  nineteen  feet  wide  at  its  northern  extremity  on 
the  north  boundary  line  of  lot  17.     The  defendant  owns  land 
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adjoining  said  lots  17,  18,  19,  and  20  on  the  west,  and  claims 
the  strip  in  question  is  included  within  his  conveyances,  and 
also  claims  by  adverse  possession.  One  Cyrus  Eeed  was  the 
common  source  of  title.  Reed  owned  the  southeast  quarter 
of  the  southeast  quarter  of  section  29,  township  24  north,  of 
range  18  east,  and  on  August  1,  1874,  this  with  other  adjoin- 
ing lands  was  platted  and  the  plat  filed  and  recorded  on  No- 
vember 18,  1874,  in  the  office  of  the  register  of  deeds.  The 
other  adjoining  landowners  signed  the  acknowledgment  an- 
nexed  to  the  plat,  but  Cyrus  Reed,  so  far  as  the  recorded  copy 
shows,  did  not  In  the  surveyor's  certificate  annexed  to  the 
plat  it  is  said  that  the  southeast  quarter  of  the  southeast  quar- 
ter of  section  29  was  owned  by  Cyrus  Reed  and  platted  by  his 
direction.  The  same  statement  is  made  of  each  of  the  other 
landowners.  This  plat  shows  lots  17,  18,  19,  and  20  to  be 
in  block  2  of  the  plat  and  to  be  rectangular  and  to  have  an 
unnamed  stlteet  thirty-three  feet  wide  running  from  north  to 
south  along  the  west  side  of  the  mentioned  lots,  from  Pearl 
street  on  said  plat  north  to  another  unnamed  street  thirty- 
three  feet  wide,  shown  on  the  plat  and  bounding  block  2  on 
the  north.  Pearl  street  runs  east  and  west  and  abuts  the  west 
part  of  block  2  on  the  south,  and  for  convenience  the  first 
mentioned  unnamed  street  may  be  called  street  X  and  the 
other  street  Y.  West  of  and  across  street  X  is  a  platted  lot 
of  7.60  acres  not  designated  by  number  or  lettered  in  the  orig- 
inal plat.  The  common  section  comer  of  sections  29,  28,  32, 
and  33  forms  the  center  of  the  intersection  of  Pearl  and  Main 
streets,  the  latter  running  on  the  east  section  line  of  section 
29  and  abutting  block  2  on  the  east.  At  the  intersection  of 
these  section  lines  was  placed  the  stone  from  which  future 
surveys  were  to  be  made.  Later  on  and  in  1888  there  was  an 
assessor's  plat  of  the  city  of  Seymour  made  and  filed,  not 
differing  materially  from  the  original  plat  so  far  as  it  affects 
this  case.  In  both  of  these  plats  block  2  forms  part  of  a 
larger  block  having  for  its  south  boundary  the  north  line  of 
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Pearl  street,  the  center  of  which  is  the  south  line  of  section  29 ; 
for  its  east  boundary  the  west  line  of  Main  street,  the  center 
of  which  is  the  east  line  of  section  29 ;  for  its  north  boundary 
the  street  Y,  running  apparently  parallel  with  Pearl  street; 
and  for  its  west  boundary  the  east  line  of  street  X.  By  fig- 
ures given  on  the  plat  the  distance  from  the  center  of  Main 
street  west  along  the  south  boundary  of  the  block  to  the  east 
line  of  street  X  is  786  feet,  while  the  distance  from  the  cen- 
ter of  Main  street  west  along  fhe  north  line  of  block  2  to  the 
east  line  of  street  X  is  800  feet.  Lots  17,  18,  19,  and  20  are 
the  four  northwesterly  lots  in  block  2.  On  September  28, 
1874,  Cyrus  Reed  conveyed  to  John  Daul  lots  17,  18,  and  19 
with  other  lots.  On  October  3,  1879,  he  conveyed  lot  20  to 
one  Edwards.  Each  of  these  conveyances  described  these 
lots  "as  shown  on  the  recorded  plat  of  the  village  of  Seymour." 
On  November  22,  1897,  Cyrus  Reed  conveyed  to  H.  S.  Wal- 
rath,  under  whom  the  defendant  claims,  a  tract  of  land  in 
block  C  in  the  city  of  Seymour  by  description  which  would 
cover  the  platted  street  X.     That  description  was  as  follows : 

"Commencing  at  the  southwest  comer  of  lot  25,  block  2, 
Seymour,  running  •  north  627  feet,  west  30  feet,  south  627 
feet,  east  30  feet  to  the  place  of  beginning." 

The  land  so  described  lies  wholly  west  of  block  2,  while  the 
lots  claimed  by  the  plaintiff  are  in  block  2.  Mr.  Vinal,  a  sur- 
veyor for  the  plaintiff,  by  chaining  from  the  stone  mentioned 
west  the  proper  distance  for  the  southwest  comer  of  lot  25, 
block  2,  or  the  east  boundary  of  street  X,  then  running  north 
on  the  proper  bearing,  established  a  prima  facie  case  showing 
that  the  disputed  strip  was  within  the  west  boundary  of 
block  2.  Mr.  Braun,  a  surveyor  for  the  defendant,  started 
at  the  same  stone,  but  ran  north  along  the  east  section  line  of 
section  29  the  proper  distance,  then  ran  west  along  the  street 
Y,  which  has,  since  platting,  acquired  the  name  of  Eagle 
street,  but  stopped  fourteen  feet  short  of  the  distance  shown 
by  figures  on  the  original  plat,  and  there  attempted  to  estab- 
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lish  the  east  line  of  X  street.  He  found  no  monuments  suf- 
ficient to  entitle  him  to  disregard  these  figures.  He  seems  to 
have  a  notion  that  the  block  containing  block  2  should  be  of 
the  same  length  on  its  south  and  north  boundaries,  though  the 
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figures  on  the  plat  show  it  is  fourteen  feet  longer  on  the  north 
boundary.  His  survey  was  prima  facie  incorrect.  There 
was  no  evidence  and  no  claim  of  adverse  possession  for  twenty 
years,  but  the  defendant  invokes  the  ten  years'  statute,  claim- 
ing he  has  held  for  tliat  length  of  time  under  a  written  in- 
strument purporting  to  convey  title. 

A  few  elementary  principles  of  law  will  dispose  of  the  case. 
No  monuments  contradicting  the  measurements  given  on  the 
plat  and  no  substantial  reason  being  shown  to  establish  their 
inaccuracy,  the  plat  must  control.  Lampe  v,  Kennedy,  45 
Wis.  23 ;  Racine  v.  J.  I.  Case  P.  Co.  56  Wis.  539,  14  K  W. 
599. 

The  proof  of  platting  by  Cyrus  Reed  is  defective  because 
of  the  lack  of  his  signature  to  the  acknowledgment.  He  did, 
however,  convey  pursuant  to  this  plat,  referring  to  it  in  the 
deeds,  and  thereby  made  the  plat  an  essential  part  of  the  de- 
scription found  in  the  deed.  Jarstadt  v.  Morgan,  48  Wis. 
245,  4  N.  W.  27.  In  the  last  mentioned  case  it  is  held  that 
when  the  owner  of  land  conveys  by  description  found  in  a 
defective  plat  containing  abutting  streets,  the  grantee  in  such 
conveyance  takes  as  against  the  grantor  and  his  assigns  to  the 
center  of  the  street  upon  which  the  lot  abuts.  See,  also,  Shu- 
feldt  V.  Spaulding,  37  Wis.  662 ;  Andrews  v.  Youmans,  78 
Wis.  66,  47  N.  W.  304;  Racine  v.  J.  I.  Case  P.  Co.,  supra; 
McFarland  v.  Lindehugel,  107  Wis.  474,  83  K  W.  757. 

Our  conclusion  is  that  the  plaintiff  has  shown  a  good  paper 
title  to  lots  17,  18,  19,  and  20  of  block  2  of  the  original  plat 
of  the  city  of  Seymour,  including  the  strip  in  dispute,  and 
that  the  defendant  has  shown  no  paper  title  thereto.  Whether 
the  plaintiff  has  any  title  to  the  center  of  X  street  we  need 
not  speculate.  The  defendant  has  a  conveyance  under  Reed 
which  carries  him  as  far  east  as  the  west  boundary  of  the  lots 
in  question,  and  it  may  be  that  as  to  land  west  of  the  west 
boundary  of  the  lots  in  question  he  has  title  by  adverse  pos- 
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session  of  ten  years.  This  it  is  not  necessary  to  decide  be- 
cause it  appears  to  us  that  the  strip  of  land  in  controversy 
has  been  shown  prima  facie  to  lie  east  of  the  west  boundary 
of  the  lots  in  question  and  therefore  not  included  within  the 
calls  of  the  defendant's  deed.  In  such  case  and  as  to  land  so 
lying,  the  ten  years'  statute  of  adverse  possession  has  no  ap- 
plication. Land  lying  outside  and  clearly  beyond  the  calls 
of  a  deed  but  claimed  by  the  grantee  in  the  deed  can  only  be 
wrested  from  the  true  owners  by  an  adverse  possession  of 
twenty  years  under  sees.  4213  and  4214,  Stats.  1913.  Sec 
4211,  Stats.  1913,  lays  down  the  rule  for  a  case  where  an  ad- 
verse occupant  is  holding  land  part  under  a  written  convey- 
ance or  judgment  and  an  adjoining  part  not  covered  by  such 
written  conveyance  or  judgment.  It  is  there  declared  that 
^'Where  the  occupant  or  those  under  whom  he  claims  entered 
into  the  possession  of  any  premises  under  claim  of  title,  ex- 
clusive of  any  other  right,  founding  such  claim  upon  some 
written  instrument,  as  being  a  conveyance  of  the  premises  in 
question,  or  upon  the  judgment  of  some  competent  court,  and 
that  there  has  been  a  continual  occupation  and  possession  of 
the  premises  included  in  such  instrument  or  judgment  or  of 
some  part  of  such  premises  under  such  claim  for  ten  years, 
the  premises  so  included  shall  be  deemed  to  have  been  held 
adversely,"  etc.  Childs  v.  Nelson,  69  Wis.  125,  33  K  W. 
687 ;  Elofrson  v.  Lindsay,  90  Wis.  203,  63  N.  W.  89 ;  Mc- 
Evoy  V.  Loyd,  31  Wis.  142 ;  Fuller  v.  Worth,  91  Wis.  406,  64 
N.  W.  995. 

The  period  of  adverse  possession  is  shortened  to  ten  years 
only  as  to  "the  premises  included  in  such  instrument  or  some 
part  of  such  premises."  Sec.  4211,  supra.  Eulings  in  ad- 
mitting evidence  or  instructions  given  or  refused  cannot  be 
considered  in  a  case  like  this,  where  the  prevailing  party  in 
the  court  below  was  entitled  to  have  a  verdict  directed  in  his 
favor.     Under  such  circumstances  such  rulings  are  nonpreju- 
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dicial.     It  follows  that  the  judgment  of  the  circuit  court  must 
be  affirmed. 

By  the  Court — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
May  4,  1915. 


Olson,  Appellant,  vs.  Whitney  Bros.  Company,  Re- 
spondent. 

December  12,  19U — May  4, 1915. 

Master  and  servant:  "Safety'*  of  working  place  or  appliance:  Duty  of 
employer:  Statute  construed:  Burden  of  proof:  Evidence:  Suf^ 
ciency. 

1.  Under  sec.  2394 — 48,  Stats.  1911,  providing  that  every  employer 

shall  furnish  a  safe  place  of  employment,  and  sub.  (11),  sec 
2394 — 41,  defining  the  word  "safe"  to  mean  "such  freedom  from 
danger  to  the  life,  health  or  safety  of  employees  ...  as  the  na- 
ture of  the  employment  will  reasonably  permit,"  the  duty  im- 
posed upon  the  employer  is  absolute,  in  the  sense  that  If  the 
place  of  employment  fails  to  come  up  to  the  statutory  require- 
ment he  cannot,  in  the  absence  of  other  defenses,  escape  lia- 
bility for  consequent  injuries  to  an  employee  by  showing  that  he 
exercised  ordinary  care  or  even  extraordinary  care  to  make  it 
safe. 

2.  But  safety  is  a  relative,  not  an  absolute,  term;  and  places  of  em- 

ployment and  appliances  are  safe,  within  the  meaning  of  the 
statute,  when  they  are  so  constructed  and  in  such  condition  that, 
considering  the  nature  of  the  employment  conducted  in  them  and 
the  manner  in  which  it  is  customarily  carried  on,  or  the  manner 
in  which  an  ordinarily  careful  or  prudent  man  may  reasonably 
anticipate  it  might  be  conducted,  and  considering  the  use  the 
appliances  are,  with  the  knowledge  of  the  employer,  being  put 
to,  or  the  use  which  an  ordinarily  careful  and  prudent  person 
may  reasonably  anticipate  they  might  be  put  to,  they  are  as 
free  from  danger  as  such  employment  and  such  use  will  rea- 
sonably permit. 
8.  In  an  action  under  the  statute  for  injury  to  an  employee,  the  bur- 
den rests  upon  the  plaintiff  to  establish  that  defendant  failed 
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fo  comply  with  the  etatute  and  that  such  failure  was  the  proxi- 
mate cause  of  the  injury. 
4.  In  an  action  for  injury  to  the  foreman  of  a  pile-driver  crew 
caused  by  the  breaking  of  a  chain  used  in  moving  the  pile- 
driver  sideways  on  rollers  over  newly  made  ground,  the  evi- 
dence is  held  to  sustain  a  finding  by  the  Jury  that  the  chain  was 
of  sufficient  strength  to  render  the  operation  of  moving  the  pile- 
driver  in  the  usual  and  customary  manner  of  moving  it  as  free 
from  danger  to  the  safety  of  the  employees,  including  plaintiil, 
as  the  nature  of  the  work  of  moving  it  reasonably  permitted* 
Babnes  and  Siebegker,  JJ.,  dissent 


Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
"OQunty :  G.  N.  Eis jord,  Judge.     Affirmed. 

Action  for  personal  injury.  On  November  18,  1912,  the 
plaintiff,  who  was  the  foreman  of  a  pile-driver  crew,  was  in- 
jured while  they  were  moving  the  pile-driver  sideways  over 
sand  that  had  previously  been  pumped  in  and  on  which  a  coal 
dock  was  being  constructed.  It  was  intended  to  move  the 
pile-driver  about  100  feet  to  drive  certain  piles  that  had  been 
left,  and  it  had  been  moved  about  thirty-five  feet  when  plaint- 
iff was  injured. 

The  pile-driver  was  moved  on  three  long  timbers  or  skids 
about  eight  inches  thick,  fourteen  inches  wide,  and  from 
twenty-eight  to  thirty-two  feet  long,  laid  at  right  angles  to 
the  pollers,  which  were  set  under  the  bed  of  the  pile-driver  in 
A  frame  of  12  x  12-inch  timbers  wdth  a  half  oval  cut  for  the 
rollei*s  to  turn  in.  The  rollers  were  twelve  inches  in  diame- 
ter and  were  so  placed  that  the  pile-driver  was  moved  side- 
ways. Two  of  the  long  timbers  or  skids  were  placed  about 
five  feet  apart  under  the  leads  and  hammer  of  the  pile-driver 
and  the  other  about  fourteen  feet  away  near  the  other  end 
under  the  engine.  The  whole  weight  of  the  pile-driver  was 
testified  to  be  thirteen  tons  by  defendant's  witness  and  as 
much  as  thirty-five  tons  by  plaintiff.  As  the  ends  of  the  long 
timbers  or  skids  were  reached  a  new  set  were  put  in  place  so 
that  the  ends  overlapped  twelve  inches  or  more,  and  they  should 
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be  placed  level  with  the  skids  on  which  the  rollers  rested, 
Usually  the  skids  were  so  placed  that  the  end  of  only  one 
would  be  reached  at  a  time.  A  chain  about  twenty  feet  long 
of  five-eighths  iron  was  fastened  to  the  bed  timbers  of  the 
pile-driver  on  each  side  so  that  it  formed  a  loop.  A  double 
block  was  fastened  to  this  chain  by  means  of  a  harp-shaped 
bridge  link,  whose  position  on  the  chain  could  be  shifted.  A 
cable  ran  through  this  block  and  through  another  block,  which 
was  fastened  to  a  pile  some  distance  from  the  pile-driver,  and 
from  there  to  the  nigger  on  the  engine  of  the  pile-driver. 
The  pile-driver  was  moved  by  power  being  applied  to  this 
cable  by  means  of  the  nigger.  Greater  or  less  power  could 
be  applied  to  the  chain  at  either  end  of  the  pile-driver  by 
shifting  the  bridge  link  upon  the  chain. 

At  the  time  in  question  a  new  set  of  skids  had  just  been 
placed.  There  was  a  conflict  in  the  evidence  as  to  whether 
they  were  level  with  the  skids  on  which  the  pile-driver  rested. 
The  anchor  block  was  fastened  to  a  pile  about  forty-nine  feet 
from  the  pile-driver.  This  pile  was  on  a  line  with  the  leads. 
One  end  of  the  pile-driver  was  a  little  in  advance  of  the 
other,  and  the  bridge  link  had  been  set  to  pull  this  end  up 
level  with  the  other.  It  was  set  about  twelve  feet  from  the 
center  of  the  chain.  Plaintiff  stood  about  ten  feet  from  the 
leads  of  the  pile-driver,  and  as  the  power  was  applied  the 
chain  broke  and  the  bridge  link  block  swung  and  struck 
plaintiff. 

The  jury  found  (1)  that  the  chain  that  broke  and!  injured 
plaintiff  was  of  suflficient  strength,  at  the  time  of  the  injury, 
to  render  the  operation  of  moving  the  pile-driver  in  the  usual 
and  customary  manner  of  moving  it  as  free  from  danger  to 
the  safety  of  the  employees  engaged  in  moving  the  driver,  in- 
cluding the  plaintiff,  as  the  nature  of  the  work  of  moving  it 
reasonably  permitted;  (2)  that  plaintiff  was  not  guilty  of 
any  want  of  ordinary  care  that  contributed  proximately  to 
produce  his  injury;  and  (3)  damages  in  the  sum  of  $2,365. 
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Judgment  for  defendant  dismissing  the  action  was  entered 

upon  the  verdict  and  the  plaintiff  appealed* 
Yictor  Linley,  for  the  appellant 
W.  P,  Crawford,  for  the  respondent 
The  following  opinions  were  filed  February  9, 1915: 

ViNJB,  J.  Plaintiff's  counsel  makes  the  broad  claim  that 
since  the  statute,  sec.  2394 — 1,  Stats.  1911,  as  applied  to 
this  case,  abolished  the  defense  of  assumption  of  risk  and  the 
negligence  of  fellow-servants,  and  since  by  sec.  2394 — 48  it 
required  the  master  to  furnish  a  safe  place  of  employment, 
the  only  defense  open  to  the  defendant  was  that  of  contribu- 
tory negligence;  that  it  is  an  insurer  of  the  safety  of  the 
place  and  appliances  furnished  and  cannot  escape  liability 
by  showing  that  they  are  safe  within  the  meaning  of  the  stat- 
ute. To  sustain  this  claim  the  cases  of  Koepp  v.  Nat.  E.  & 
8.  Co.  151  Wis.  302,  321,  139  N.  W.  179;  Kosidowski  v. 
Milwaukee,  152  Wis.  223,  139  jS".  W.  187 ;  and  RoshoU  v. 
Worden-Allen  Co.  155  Wis.  168,  144  K  W.  650,  are  cited. 
The  first  two  cases  were  decided  under  sec.  1636 — 81,  Stats. 
1911,  which  was  repealed  by  ch.  588,  Laws  of  1913.  It  pro- 
hibited an  employer  in  certain  kinds  of  labor  from  furnishing 
scaffolding,  hoists,  stays,  ladders,  or  other  mechanical  con- 
trivances that  were  "unsafe,  unsuitable  or  improper."  The 
statute  did  not  define  the  words  "unsafe,  unsuitable  or  im- 
proper," and  the  court  applied  to  them  their  usual  meaning 
and  held  that  if  an  unsafe  appliance  of  the  kind  mentioned 
was  furnished  and  an  accident  to  an  employee  resulted  while 
engaged  in  the  labor  specified  in  the  statute,  the  employer 
was  liable  unless  he  could  show  assumption  of  risk  or  contrib- 
utory negligence  or  both.  It  mattered  not  that  he  might 
himself  be  free  from  negligence.  In  that  sense  he  was  an 
absolute  insurer  of  the  safety  of  the  appliance. 

The  statute  applicable  to  this  case  is  quite  different  in  its 
language.  It  says  the  employer  shall  furnish  a  safe  place  of 
Vol.  160  —  39 
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employment,  but  it  defines  the  word  "safe"  to  mean  "such 
freedom  from  danger  to  the  life,  health  or  safety  of  employ- 
ees or  frequenters  as  the  nature  of  the  employment  will  rea- 
sonably permit"  Sub.  (11),  sec  2394 — 41.  Here  the 
duty  is  measured  by  such  safety  as  the  nature  of  the  employ- 
ment will  reasonably  permit.  Under  sec.  1636 — 81  the  pro- 
hibition against  an  unsafe  appliance  was  absolute.  Out 
present  statute  recognizes  the  "rule  of  reason"  and  does  not 
impose  upon  an  employer  an  impossibility  or  an  unreason- 
able burden.  Under  either  law  if  the  employer  has  failed 
to  meet  the  statutory  requirement,  if  there  be  no  other  de- 
fense, he  is  absolutely  liable.  But  if  he  has  met  the  statu- 
tory requirement ;  if  his  place  of  employment  is  safe  within 
the  statutory  definition,  then  he  cannot  be  held  liable  on  ac- 
count of  its  condition  though  it  may  not  be  safe  in  the  origi- 
nal technical  sense  of  the  term.  The  duty  imposed  upon  the 
employer  by  the  statute  is  absolute  in  the  sense  that  if  his 
employment  or  place  of  employment  fails  to  come  up  to  the 
statutory  requirement,  in  the  absence  of  other  defenses  be 
cannot  escape  liability  by  showing  that  he  exercised  ordinary 
or  even  extraordinary  care  to  make  it  safe.  The  exercise  of 
care  on  his  part  becomes  immaterial  as  a  defense  per  se. 
The  only  pertinent  inquiry  is :  Was  his  place  of  employment 
safe  within  the  meaning  of  the  statute  ?  If  it  was  not,  then 
the  amount  of  care  he  may  have  exercised  to  make  it  so  be- 
comes immaterial.  This  rule  was  announced  in  RoshoU  f* 
Worden-Allen  Co.  155  Wis.  168,  144  N.  W.  660.  There 
can  be  no  liability,  absolute  or  otherwise,  until  a  violation  oi 
the  statute  is  shown.  It  follows  from  this  that  an  injoiy 
may  result  from  a  place  of  employment  that  is  not  safe  ^ 
the  technical  sense  and  yet  the  employer  may  not  be  liable 
because  his  place  of  employment  may  have  conformed  to  the 
statutory  requirement.  It  may  have  been  as  free  from  daO" 
ger  as  the  place  of  employment  would  reasonably  permit  ai^" 
vet  have  been  far  from  actually  safe,  because  there  are  roB^J 


i 


4]  JANUARY  TERM,  1015.  611 


Olson  V.  Whitney  Bros.  Co.  160  Wis.  606. 


places  of  employment  that  are  dangerous  notwithstanding 
they  have  been  made  as  free  from  danger  as  the  nature  of  the 
employment  will  reasonably  permit. 

In  the  present  case  the  jury  found  that  the  chain  that 
broke  and  injured  plaintiff  was  of  sufficient  strength  at  the 
time  of  the  injury  to  render  the  operation  of  moving  the  pile- 
driver  in  the  usual  and  customary  manner  of  moving  it  as 
free  from  danger  to  the  safety  of  the  employees  moving  it, 
including  plaintiff,  as  the  nature  of  the  work  of  moving  it 
reasonably  permitted.  It  is  urged  that  this  is  not  a  finding 
in  accordance  with  the  statute  because  it  tests  the  sufficiency 
of  the  chain  by  the  strength  required  to  move  the  pile-driver 
in  the  usual  and  customary  manner.  It  is  claimed  that  it 
should  have  been  as  strong  as  it  could  reasonably  have  been 
made,  so  that  no  matter  in  what  manner  the  pile-driver  was 
moved  it  would  have  held  the  strain.  This  raises  the  ques- 
tion whether  the  statute  was  intended  to  require  a  place  of 
employment  or  an  appliance  to  be  made  as  free  from  danger 
as  the  nature  of  the  employment  will  reasonably  permit  irre- 
spective of  the  kind  of  employment  to  be  carried  on  within  it 
or  the  probable  use  to  which  the  appliance  may  be  put;  or 
whether  it  means  that,  having  regard  to  the  nature  of  the  em- 
ployment and  the  probable  use  to  which  an  appliance  may  be 
put,  the  place  of  employment  and  the  appliance  shall  be  so 
constructed  and  in  such  condition  that  they  shall  be  as  free 
from  danger  as  the  nature  of  the  employment  will  reasonably 
permit.  It  seems  the  latter  must  have  been  the  legislative 
intent.  Throughout  both  the  Workmen's  Compensation  and 
Industrial  Commission  Acts  there  is  a  studied  attempt  to 
safeguard  the  health,  life,  and  limb  of  employees  to  the  ut- 
most in  so  far  as  the  same  can  be  done  without  placing  im- 
necessary  or  unreasonable  burdens  upon  the  employer.  The 
legislation  was  a  laudable  and  quite  successful  attempt  to  bet- 
ter industrial  conditions  for  both  employer  and  employee. 
Upon  both  were  placed  additional  duties  of  care  to  the  end 
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that  the  employees  might  suffer  less  by  way  of  injuries 
and  the  employer  less  by  the  way  of  damages  for  injuries. 
But  there  was  no  intent  to  place  upon  either  an  impos- 
sible OP  unreasonable  burden.  To  hold  that  it  was  the  leg- 
islative intent  that  an  appliance  should  be  made  as  strong 
as  it  reasonably  could  be  made  irrespective  of  the  use  for 
which  it  was  intended,  would  be  to  convict  the  legislature  of 
placing  upon  employer  and  employee  alike  an  unreasonable 
burden.  Giant-like  tools  and  appliances  far  in  excess  of  the 
usual  margin  of  safety  would  have  to  be  furnished  and  used, 
because  they  could  reasonably  be  so  made.  Under  such  con- 
struction of  the  statute  it  would  be  no  excuse  to  say  that^  for 
the  purpose  intended  and  as  customarily  used,  appliances  of 
far  less  weight  and  size  would  be  amply  adequate  and  safe. 
It  would  prevent  the  use  of  tools  and  appliances  fit  for  the 
work  and  substitute  for  them  unreasonably  heavy  and  cum- 
bersome ones  which  themselves  might  cause  accidents  by  rea- 
son of  their  weight  and  size. 

Places  of  employment  and  appliances  are  safe  within  the 
meaning  of  the  statute  when  they  are  so  constructed  and  in 
such  condition  that,  considering  the  nature  of  the  employ- 
ment conducted  in  them  and  the  manner  in  which  it  is  cus- 
tomarily carried  on,  or  the  manner  in  which  an  ordinarily 
careful  and  prudent  man  may  reasonably  anticipate  it  might 
be  conducted,  and  considering  the  use  the  appliances  are,  with 
the  knowledge  of  the  employer,  being  put  to,  or  the  use  which 
an  ordinarily  careful  and  prudent  person  may  reasonably 
anticipate  they  might  be  put  to,  they  are  as  free  from  danger 
as  such  employment  and  such  use  will  reasonably  permit. 
Montevilla  v.  Northern  F.  Co.  153  Wis.  292,  141  N.  W.  279; 
Kerukewski  v.  Wausau  8.  F.  Co.  156  Wis.  452,  146  N.  W. 
516.  In  other  words,  safety  is  not  an  absolute,  fixed  term, 
but  a  relative  one,  being  always  measured  by  the  kind  of  e^' 
ployment  and  the  manner  in  which  it  is  customarily  carried 
on  and  by  the  use  appliances  are,  with  the  knowledge  of  tb® 
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employer,  being  put  to,  or  which  an  ordinarily  prudent  person 
might  reasonably  anticipate  they  may  be  put  to.  Therefore 
if  a  place  of  employment  or  an  appliance  is  as  free  from  dan- 
ger as  the  nature  of  the  employment  will  reasonably  permit 
when  used  in  a  customary  or  usual  manner  for  the  work  in- 
tended, or  in  such  a  manner  as  an  ordinarily  prudent  and 
careful  person  might  reasonably  anticipate  it  might  be  car- 
ried on  or  used  for,  it  is  safe,  though  it  may  not  be  safe  for  a 
condition  or  a  manner  of  carrying  on  the  work  that  could  not 
reasonably  be  anticipated  by  the  employer.  The  statute 
places  no  heavier  duty  upon  him  than  to  make  the  place  of 
employment  for  his  work  as  free  from  danger  as  the  nature 
of  it  will  reasonably  permit.  By  his  work  is  meant  the  kind 
of  employment  he  is  engaged  in  and  the  customary  manner 
in  which  it  is  conducted,  or  the  manner  in  which  an  ordi- 
narily prudent  person  might  anticipate  it  may  be  done.  It 
follows,  therefore,  that  the  question  submitted  answered  the 
statutory  call. 

It  is  strongly  urged  that  the  jury's  answer  to  it  is  not  sup- 
ported by  the  record,  since  plaintiffs  evidence  shows  that  the 
skids  under  the  rollers  were  placed  level  and  no  unusual  or 
unreasonable  strain  was  put  upon  the .  chain  that  broke. 
There  is,  however,  an  abundance  of  testimony  on  behalf  of 
the  defendant  given  by  co-employees  of  the  plaintiff  that  the 
skids  were  not  placed  level  with  the  ones  on  which  the  rollers 
were;  that  plaintiff  saw  this  and  yet  he  signaled  to  the  en- 
gineer to  put  on  more  and  more  power ;  that  the  latter  did  so 
till  every  part  of  the  appliance  groaned  and  creaked,  as  the 
witnesses  put  it,  and  the  chain  broke  before  the  rollers 
climbed  the  ends  of  the  skids.  Plaintiff  testified  that  it  was 
customary  to  place  the  skids,  and  that  they  ought  to  be 
placed,  level  with  the  ones  supporting  the  rollers,  but  not 
end  to  end.  Instead  they  were  placed  so  as  to  overlap  some 
with  those  in  position  but  parallel  and  level  with  them.  To 
place  them  level  it  was  often  necessary  to  dig  away  some  soil, 
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owing  to  the  fact  that  those  in  position  were  more  or  less 
pressed  into  the  ground  by  the  weight  of  the  pile-driver. 
The  softer  the  ground  the  more  they  would  be  pressed  in. 
There  is  evidence  to  show  that  the  skids  put  in  projected 
some  two  and  one-half  inches  above  the  ones  in  position  upon 
which  the  pile-driver  rested.  That  would  be  quite  a  climb 
for  rollers  twelve  inches  in  diameter  carrying  a  load  of  from 
thirteen  to  thirty-five  tons.  Plaintiff  was  in  full  control  of 
the  crew  and  it  was  his  duty  to  direct  how  the  work  should 
be  done. 

One  witness  testifies: 

"Olson  gave  orders  to  put  on  the  strain  again  after  the 
bridge  link  was  moved.     He  gave  orders  to  put  the  strain 
on — gave  orders  that  way  (indicating  with  hand),  and  the 
man  kept  tending  to  the  nigger  and  the  engineer  turned  on  a 
little  more  steam  and  the  ropes  began  to  squeak  and  every- 
thing pulled  tight ;  strained,  and  he  was  motioning  for  more 
power  and  the  driver  moved  a  little — I  don't  know  how  many 
inches,  but  not  far  until  it  struck  solid  and  this  kept  on  turn- 
ing and  finally  the  chain  broke.     The  rollers  were  up  against 
the  end  of  the  new  skids.  .  .  .  The  engine  was  pulling  on 
the  driver  with  the  roller  against  the  skid  before  the  chain 
broke,  probably  a  minute.  .  .  .  The  ropes  all  squeaked  and 
everything  creaked  from   the   stretch  being  pulled  out  of 
them.  ...  I  saw  what  was  going  on.     I  saw  Olson  wave  his 
hand  when  it  would  not  climb  that  timber.     I  saw  the  man  at 
the  winch  pull  tighter  on  the  rope.     I  saw  the  engineer  put- 
ting on  steam.     I  could  see  all  that,  that  is  what  that  means 
(indicating  with  hands).     I  could  see  it,  I  was  within  fifteen 
feet  of  the  driver.  ...  I  noticed  afterwards  the  cable  where 
it  was  around  the  pile  and  it  cut  into  the  pile,  around  the 
head  of  the  pile.     It   dug  three   quarters  of  an  inch,   it 
couldn't  be  got  out  without  the  aid  of  a  peavey.     The  most 
of  it  was  done  this  time.     The  rope  had  been  around  the  pile 
for  moving  the  driver  down,  and  it  never  goes  in  far  enough 
but  what  a  man  can  take  hold  and  lift  it,  but  this  time  it  was 
snared  up  tight  .  .  .  They  pulled  hard  enough  to  make  a 
hole  in  the  pile.     It  was  three  quarters  deep.     Two  half 
hitches  and  had  to  pry  it  off  with  a  peavey  to  get  the 
thing  off." 
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There  was  other  testimony  to  the  same  effect.  Upon  the 
evidence  the  jury  was  warranted  in  finding  that  hfid  the  pile- 
driver  been  moved  in  the  customary  manner  and  in  the  way 
in  which  it  could  be  reasonably  anticipated  the  work  would 
be  conducted,  the  chain  was  safe. 

A  broken  link  was  received  in  evidence  and  it  is  before  us. 
According  to  plaintiff's  evidence  it  is  the  link  that  broke. 
Defendant's  evidence  denies  that  it  is.  In  view  of  the  ap- 
parent defective  condition  of  the  link  and  the  jury's  answer, 
we  must  assume  that  they  found  that  it  was  not  the  link  that 
broke* 

It  is  further  urged  by  plaintiff  that  it  was  error  to  instruct 
the  jury  that  the  burden  of  showing  that  the  defendant  did 
not  furnish  a  suflScient  chain  to  do  the  work  was  upon  the 
plaintiff,  and  that  the  burden  was  upon  him  to  show  that 
such  failure  to  furnish  a  sufficient  chain  was  the  proximate 
cause  of  his  injury.  Both  contentions  are  founded  upon  the 
erroneous  assumption  that  in  an  action  under  the  statute, 
when  it  is  shown  that  an  accident  has  occurred,  the  plaintiff 
is  entitled  to  recover  unless  the  defendant  can  establish  the 
defense  of  contributory  negligence.  Not  so.  The  burden 
rests  upon  the  plaintiff  to  establish  that  defendant  has  failed 
to  comply  with  the  statute  and  that  such  failure  is  the  proxi- 
mate cause  of  his  injury.  Instead  of,  as  formerly,  showing 
that  defendant  failed  to  exercise  ordinary  care,  plaintiff  must 
now  show  defendant  has  failed  to  meet  the  statutory  require- 
ments as  to  safety.  In  both  actions  it  is  incumbent  upon 
plaintiff  to  establish  that  defendant's  failure  was  the  proxi- 
mate cause  of  the  injury.  No  other  assignment  of  error  is 
of  sufficient  importance  to  merit  treatment. 

By  the  Court. — ^Judgment  affirmed. 

Barnes,  J.  (dissenting).  The  chain  in  use  was  offered 
in  evidence  and  sent  to  this  court  as  an  exhibit.  What  was 
claimed  to  be  the  broken  link  was  also  sent,  althouc^h  there 
is  some  dispute  in  the  evidence  about  its  identity.     Whether 
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the  right  link  was  sent  or  some  other  is  not  very  material.  A 
part  of  the  ichain  appeared  to  be  comparatively  new  and  little 
worn-  Another  portion  of  it  appeared  to  be  old  and  worn. 
Whether  it  was  old  or  not  there  is  no  disputing  the  fact  that 
it  was  very  badly  worn  and  showed  the  effect  of  much  use 
under  a  heavy  strain.  Some  of  the  links  were  so  embedded 
into  each  other  that  appearances  would  indicate  that  their 
diameters  at  the  point  of  contact  had  been  reduced  so  that 
they  were  not  more  than  half  what  they  originally  had  been. 
It  is  safe  to  assume  that  the  chain  gave  way  at  its  weakest 
point 

There  was  no  room  for  the  jur/  or  for  any  one  else  to  say 
that  the  nature  of  this  work  was  such  that  it  would  not  rea- 
sonably permit  the  use  of  a  heavier  chain  or  of  one  that  was 
not  badly  worn  or  one  that  would  have  stood  the  test  to  which 
the  broken  chain  was  subjected.  Neither  was  there  room 
for  reaching  a  conclusion  that  the  breaking  of  the  chain  was 
not  the  proximate  cause  of  the  plaintiff's  injury.     I  think  no 

» 

member  of  the  court  would  disagree  with  any  statement  so 
far  made. 

The  court  takes  the  position  that  if  the  chain  was  in  such 
condition  that  it  would  not  break  if  the  "work  was  carried  on 
in  the  customary  manner  or  in  the  manner  in  which  an  ordi- 
narily prudent  man  might  reasonably  anticipate  that  it  would 
be  carried  on,  then  it  was  as  safe  an  appliance  as  the  nature 
of  the  employment  would  reasonably  permit  within  the  mean- 
ing of  the  statute.  If  this  be  the  correct  interpretation  of 
the  statute,  then  I  concede  that  there  was  some  evidence  to 
support  the  verdict  and  that  the  judgment  should  be  af- 
firmed. 

I  cannot  and  do  not  agree  to  any  such  construction  of  the 
statute,  because  I  believe  that  it  is  contrary  to  its  plain  words 
and  to  our  former  decisions  and  to  the  ideas  that  were  finally 
crystallized  and  embodied  into  our  statute  law.     That  ch.  50, 
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Laws  of  1911,  and  its  supplement,  ch.  485  of  the  same  year, 
were  intended  to  provide  an  entirely  new  scheme  for  com- 
pensating injured  employees,  cannot  be  gainsaid.  The  old 
method  had  long  been  tried  and  was  found  to  be  illogical  and 
unjust*  It  was  not  the  purpose  of  the  lawmakers  that  the 
two  systems  should  run  side  by  side.  With  the  decision  of 
the  New  York  court  of  appeals  in  the  Ives  Case  [Ives  t;. 
South  Buffalo  B.  Co.  201  N.  Y.  271,  94  N.  E.  431]  staring 
it  in  the  face,  the  legislature  shrank  from  passing  a  oompul- 
86ry  law,  but  it  certainly  did  intend  to  change  existing  law 
so  that  employers  would  be  at  least  as  well  off  under  the  Com- 
pensation Act  as  they  would  be  by  refusing  to  take  advantage 
of  their  option.  So  the  1911  Statutes  proceeded  to  abolish 
the  defenses  of  assumption  of  risk  and  negligence  of  a  fellow- 
servant  and  at  the  same  time  to  impose  a  higher  degree  of 
care  on  the  master  than  he  was  before  bound  to  exercise. 
These  statutes  not  producing  the  results  desired,  in  1913  the 
defense  of  contributory  negligence  was  abolished,  leaving  but 
two  defenses  in  this  class  of  cases, — ^no  negligence  on  the  part 
of  the  master  and  wanton  or  wilful  misconduct  on  the  part 
of  the  employee  which  contributed  to  his  injury,  the  latter 
defense  being  available  under  the  Compensation  Act  also. 

If  we  read  these  statutes  in  the  light  of  what  was  common 
knowledge  when  they  were  passed,  there  is  very  little  force 
in  the  argument  that  the  legislature  could  not  have  intended 
that  appliances  should  be  strong  enough  to  stand  the  test  of 
unusual  contingencies  because  such  a  requirement  would  be 
unreasonable.  What  the  legislature  aimed  to  do  was  to 
sweep  all  employers  not  in  the  excepted  class  under  the  Com- 
pensation Act,  and  it  was  not  much  concerned  with  the  in- 
<5onvenience  those  who  chose  to  stay  out  might  suffer. 

For  our  old  acquaintances  "ordinary  care,"  "reasonably 
safe  place  in  which  to  work,"  and  "reasonable  anticipation" 
there  was  substituted  a  plain  duty, — the  master  was  obliged 
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to  furnish  a  safe  place  for  the  servant  to  work  in  (sec.  2394 — 
48),  and  "safe"  was  defined  to  be  "as  free  from  danger  as 
the  nature  of  the  employment  would  reasonably  permit"  (sub. 
(11),  sec  2394 — 41,  Stats.  1913).  This  was  made  the  test 
of  the  master's  negligence.  In  every  case  the  inquiry  should 
be :  Was  the  place  as  free  from  danger  as  the  nature  of  the 
employment  would  reasonably  permit?  I  think  the  former 
common-law  rules  have  no  place  in  the  administration  of  this 
statute.  Sec.  1636;,  which  required  dangerous  machinery 
to  be  guarded,  was  repealed  in  1913,  obviously  because  it  was 
thought  that  it  no  longer  fulfilled  any  useful  function  be- 
cause of  the  enactment  of  sec.  2394 — 41  and  sec  2394 — 48. 

I  think  that  if  a  man  in  the  course  of  his  employment  is 
injured  by  an  improperly  guarded  machine,  or  in  any  other 
way,  and  the  physical  situation  is  such  that  the  place  of  work 
might  be  made  safe  without  undue  interference  with  the  car- 
rying on  of  the  work,  then  the  master  is  negligent,  and  the 
question  of  whether  he  could  reasonably  anticipate  that  an 
injury  might  happen,  or  whether  he  exercised  ordinary  care 
in  providing  a  safe  place,  is  immaterial.  I  think  the  words 
"place  of  employment"  refer  to  the  physical  situation. 

The  decision,  it  seems  to  me,  practically  gets  us  back  to 
the  common-law  rule  that  where  the  master  exercises  ordi- 
nary care  in  providing  for  the  safety  of  the  employee  he  has 
performed  his  full  duty. 

When  ch.  485,  Laws  of  1911,  was  first  before  the  court  for 
consideration,  it  was  certainly  thought  that  it  materially 
changed  existing  law.  It  was  said:  "The  statute  in  un- 
equivocal terms  requires  the  employer  to  furnish  employ- 
ment which  shall  be  as  safe  for  the  employees  as  the  nature 
of  the  employment  will  reasonably  permit."  And  further: 
"This  language  leaves  no  room  for  construction,  or  question 
as  to  lesislative  intent."  Sparrow  v.  MenashaP,  Co.  154  Wis. 
459,  4G5,  143  N.  W.  317.     If  we  interoolate  into  the  statute 
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the  rule  of  ordinary  care  or  of  reasonable  anticipation,  then 
we  did  not  have  the  plain  statute  we  thought  we  had,  because 
we  are  not  giving  the  words  of  the  law  their  plain  ordinary 
meaning,  but  are  assuming  that  the  legislature  intended 
something  more  than  the  words  used  imply,  and  we  are  find- 
ing "room  for  construction"  and  "question  as  to  legislative 
intent" 

In  the  next  case  involving  these  statutes  the  court  held 
that  they  made  "some  radical  changes  in  the  common  law," 
and  that  the  "safe  place"  spoken  of  undoubtedly  referred  to 
the  "physical  situation."  It  was  held  that  the  duty  was  ab- 
solute to  make  the  place  of  employment  as  safe  as  the  nature 
of  the  employment  would  reasonably  permit.  RoshoU  v. 
Worden-Allen  Co.  155  Wis.  168,  144  N.  W.  650.  Now  the 
question  of  reasonable  anticipation  or  ordinary  care  is  not 
involved  in  the  performance  of  an  absolute  duty,  and  it  was 
said  in  the  RoshoU  Case  that  the  duty  to  furnish  a  safe  place 
under  the  1911  law  was  not  different  from  that  imposed  on 
railroads  by  the  fencing  statute  (sec.  1810),  as  construed  in 
Curry  v.  C.  &  N.  F.  R.  Co.  43  Wis.  665,  674,  and  Vlicke  v. 
C.  S  N.  W.  R.  Co.  152  Wis.  236,  139  N.  W.  189,  and  at 
least  as  great  as  that  imposed  by  the  scaffolding  statute  (sec 
1636 — 81,  Stats.  1911),  as  construed  in  the  Koepp  Case, 
151  Wis.  302,  313,  139  K  W.  179.  If  the  case  presently 
before  us  is  correctly  decided,  then  I  think  the  RoshoU  Case 
was  not  correctly  decided. 

In  the  subsequent  case  of  Langos  v.  Menasha  P.  Co.  156 
Wis.  418,  424,  145  N.  W.  1081,  that  part  of  the  opinion  in 
the  RoshoU  Case  which  holds  that  the  absolute  duty  exists  to 
furnish  as  safe  a  place  as  the  nature  of  the  employment  will 
reasonably  permit  is  quoted  and  approved. 

The  RoshoU  Case  is  again  approved  in  Besnys  v.  Herman 
Zohrlaut  L.  Co.  157  Wis.  203,  209,  147  IST.  W.  37,  and  again 
in  Mayhew  v.  Wisconsin  Z.  Co.  158  Wis.  112,  118,  147  N. 
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W.  1035,  and  the  rule  of  law  as  announced  in  the  Rosholt 
Case  is  reiterated  in  Sobeh  v.  George  H.  Smith  S,  C.  Co.  158 
Wis.  517,  149  N.  W.  152. 

I  cannot  reach  the  conclusion  that  a  duty  to  furnish  as  safe 
a  place  in  which  to  work  as  the  nature  of  the  employment 
will  reasonably  permit  is  performed  when  the  employer  fur- 
nishes as  safe  a  place  as  he  can  reasonably  anticipate  will  be 
necessary.  One  is  an  absolute  duty  and  the  other  a  qualified 
one. 

I  do  not  read  the  cases  cited  in  the  opinion  as  being  in  con- 
flict with  what  was  decided  in  the  Rosholt  Case,  The  Monte- 
villa  Case  (153  Wis.  292,  141  N.  W.  279)  was  decided 
without  any  reference  being  made  to  the  1911  statute,  which 
was  first  called  to  the  court's  attention  when  the  Sparrow 
Case  was  decided.  It  simply  holds  that  there  is  no  duty  to 
warn  where  the  master  cannot  reasonably  anticipate  that  in- 
jury may  happen.  Applying  as  it  does  to  the  physical  situ- 
ation, the  law  of  1911  imposed  no  greater  duty  to  warn  than 
existed  before.  The  common  law  was  left  intact  in  refer- 
ence to  the  master's  duty  in  this  regard. 

The  Kendzewski  Case  (156  Wis.  452,  146  K  W.  516) 
arose  under  sec.  1636 — 81,  Stats.,  which  required  the  run- 
way in  question  to  be  safe,  suitable,  and  proper  so  as  to  give 
proper  protection  to  life  and  limb.  It  was  said,  as  in  the 
Koepp  Case,  that  the  duty  was  absolute,  but  that  it  did  not 
require  that  the  place  be  made  so  safe  that  an  employee  could 
not  be  injured.  It  was  further  said  that  "safe"  in  the  stat- 
ute involved  meant  safe,  suitable,  and  proper  so  far  as  hu- 
man foresight,  studiously  applied,  could  make  the  place. 
The  place  must  be  so  safe  as  to  render  personal  injury  so  re- 
mote as  to  be  merely  within  the  realm  of  possibility.  Tested 
by  this  rule,  I  think  the  master  was  negligent  here.  But  the 
opinion  continues:  "The  legislature  has  gone  still  further 
under  the  Workmen's  Compensation.  Act;  .  .  .  but  we  are 
dealing  with  the  particular  statute  applicable  to  the  situation 


4]  JANUAEY  TEEM,  1915.  621 

Morrison  v.  Fisher,  160  Wis.  621. 

in  question."     This  reference  to  that  act  was  no  doubt  due 
to  the  decisions  that  had  already  been  made  under  it 

I  think  that  the  answer  to  question  1  of  the  verdict 
should  have  been  changed  from  ^^es"  to  "No,"  and  that 
question  2  should  have  been  answered  "Yes,"  and  that  judg- 
ment should  have  been  rendered  on  the  verdict  as  amended 
for  the  plaintiff  for  the  amount  of  damages  awarded  by  the 

SiEBECKEGEt,  J.  I  coucur  in  the  foregoing  opinion  of 
Mr.  Justice  Bahnes. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
May  4,  1915. 


MoBBisoN,  Bespondent,  vs.  Fisher  and  others,  imp.,  Ap- 
pellants. 

February  11 — May  4, 1915, 

State  "board  of  agriculture  a  public  corporation:  Holding  of  state  fair 
a  governmental  function:  Attractions:  Discretion  of  hoard: 
Aviation  exhibition:  Injury  to  spectator:  Liability  o/  board  or 
its  members:  Negligence, 

1.  The  Wisconsin  state  board  of  agriculture,  organized  under  sees. 

1456-1 458b,  Stats.,  and  given  control  of  the  affairs  of  the  de- 
partment of  agriculture  and  of  state  fairs  and  fair  grounds,  is 
a  corporation  organized  for  purely  public  purposes. 

2.  The  holding  of  a  state  fair  under  the  management  of  such  board 

is  the  carrying  on  of  a  governmental  function  of  the  state,  and 
since  the  board  derives  no  pecuniary  benefit  therefrom  no  pri- 
vate or  proprietary  interest  is  involved. 

3.  The  providing  of  entertainments  and  attractions   (such  as  an 

aviation  exhibition),  legitimate  and  educational  in  their  nature 
and  serving  to  increase  the  attendance  at  the  fair,  is  within  the 
scope  of  the  authority  of  the  board  in  carrying  on  such  govern- 
mental function,  and  it  has  a  broad  discretion  in  determining 
what  exhibitions  may  be  given. 
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4.  The  state  board  of  agriculture  is  not  liable  for  negligence  of  its 

officers  and  agents  in  giving  such  an  exhibition  at  the  state  fair 
resulting  in  injury  to  a  patron  of  the  fair. 

5.  The  board  not  being  liable  for  such  injury,  the  members  of  the 

board  could  not  be  charged  with  liability  unless  they  were  guilty 
of  such  misconduct  in  the  discharge  of  their  duties  as  would 
render  them  liable  as  individuals. 

6.  The  board  made  a  contract  for  an  aviation  exhibition  at  the  state 

fair,  in  accordance  with  which  the  board  cleared  of  obstructions 
the  infield  of  the  race  track,  and  the  other  party  furnished  an 
aeroplane  fully  equipped  and  in  charge  of  a  competent  aviator, 
to  whom  was  left  the  whole  matter  of  making  the  flights,  in- 
cluding the  place  from  which  the  ascents  should  be  made.  He 
selected  and  used  the  race  track  in  front  of  the  grand  stand  as 
the  best  starting  place,  stating  that  the  danger  was  in  alighting 
and  that  the  infield  should  be  kept  clear  for  that  purpose.  He 
made  successful  flights  on  three  successive  days.  While  at- 
tempting to  ascend  on  the  fourth  day,  the  machine  settled  down 
and  struck  and  injured  the  plaintift,  a  spectator.  The  Jury 
found  that  there  was  no  negligence  on  the  part  of  the  aviator  in 
handling  the  machine,  but  that  certain  members  of  the  board 
were  guilty  of  negligence  in  participating  in  or  permitting  the 
starting  of  the  machine  from  the  race  track.  Held,  that  such 
members,  though  present,  were  charged  with  no  duty  to  control 
the  management  of  the  machine  or  to  direct  that  it  be  started 
from  the  infield,  and  were  not  guilty  of  actionable  negligence  in 
permitting  the  ascent  from  the  race  track. 

Appeal  from  a  judgment  of  of  the  circuit  court  for  Mil- 
waukee county:  W.  J.  Tubnee,  Circuit  Judge.     Reversed* 

This  is  an  action  brought  against  the  defendants  as  mem- 
bers of  the  state  board  of  agriculture  to  recover  for  personal 
injuries  sustained  by  the  plaintiff  while  attending  the  state 
fair.  It  is  alleged  in  the  complaint  that  as  such  board  it  was 
the  duty  of  the  defendants  to  exercise  sole  control  of  the  af- 
fairs of  the  department  of  agriculture  and  of  state  fairs  and 
make  such  by-laws,  rules,  and  regulations  in  relation  to  the 
management  of  the  business  of  such  department  and  state 
fairs  as  should  from  time  to  time  be  determined;  that  in  1910 
between  the  12th  and  16th  of  September,  at  West  AUis,  Mil- 
waukee county,  Wisconsin,  the  defendants  as  such  board  held 
a  fair  and  that  at  such  fair  there  were  exhibited  products  of 
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agriculture,  dairying,  horticulture,  manufactures,  and  do- 
mestic arts,  and  that  said  defendants  as  such  board  provided 
in  connection  with  such  fair  as  a  special  attraction  for  pa- 
trons an  exhibition  of  flying  by  an  aeroplane ;  and  that  such 
fair  and  grounds  were  under  the  sole  direction  and  control 
of  the  defendants  as  such  board;  that  said  fair  was  widely 
advertised  and  the  public  invited  to  attend  the  performances 
and  the  exhibition  of  flying  by  the  aeroplane;  that  the  de- 
fendants as  such  board  made  a  contract  with  Wright  Bros, 
for  giving  the  exhibition ;  that  by  the  terms  of  said  contract 
it  was  provided  that  the  defendants  as  such  board  were  to 
furnish  the  infield  of  the  race  track  free  from  obstructions 
and  to  assume  all  liabilities  to  the  general  public  resulting 
from  accident  occurring  on  the  infield;  that  at  such  fair 
grounds  there  was  a  large  grand  stand  which  faced  the  infield 
and  two  race  tracks;  that  the  defendants  without  authority 
from  said  board  negligently  took  charge  of,  permitted,  and 
directed  that  said  aeroplane  should  be  caused  to  rise  not  from 
the  infield,  but  from  the  one-mile  track  directly  in  front  of 
the  grand  stand,  which  was  exceedingly  dangerous  to  those 
in  attendance;  that  on  the  16th  of  September,  1910,  the 
plaintiff  was  in  attendance  at  said  fair  and  paid  the  requisite 
fee  for  entrance  and  also  purchased  a  ticket  for  admission  to 
the  grand  stand;  that  it  was  the  duty  of  the  defendants  as 
such  board  and  the  defendants  personally  to  furnish  the  pub- 
lic, including  the  plaintiff^  with  a  safe  place  for  viewing  the 
exhibitions  and  attractions  and  particularly  the  flight  of  the 
aeroplane,  and  to  engage  competent  operators  to  guide  it,  and 
to  take  such  suitable  and  sufficient  precautions  necessary  to 
prevent  plaintiff  from  being  in  a  position  of  peril  at  such 
time  and  place  of  falling  of  said  machine;  that  contrary  to 
the  contract  between  said  board  and  Wright  Bros,  and  at  the 
direction  and  permission  of  the  defendants  said  Wright  Bros, 
attempted  to  give  an  exhibition  flight  in  said  aeroplane  by 
causing  it  to  rise  from  the  one-mile  track  directly  in  front 
of  the  grand  stand,  which  defendants  well  knew  was  danger- 
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ous  to  spectators  and  onlookers;  that  when  said  aeroplane 
had  traveled  only  a  short  distance,  suddenly,  because  of  lack 
of  control  over  it,  it  was  caused  to  descend  in  front  of  the 
grand  stand  and  upon  the  plaintiff,  seriously  injuring  her. 

The  answer  put  in  issue  the  material  allegations  of  the 
complaint,  after  admitting  that  William  MacLaren^  Grant  U. 
Fisher,  C.  E.  Everett,  Oeorge  Wylie,  George  C.  Cox,  F.  A. 
Cannon,  Oeorge  McKerrow,  Charles  L.  Hill,  John  L.  Herbst^ 
James  J.  Nelson,  Ed.  Nordman,  and  L.  E.  Scott  together 
with  David  Wedgwood  constituted  the  board  of  agriculture 
of  the  state  of  Wisconsin  by  virtue  of  their  appointment  by 
the  governor  of  said  state  and  due  qualification.  The  answer 
also  set  up  contributory  negligence  on  the  part  of  the  plaintiff. 

On  the  trial  a  verdict  was  directed  in  favor  of  all  of  the 
defendants  except  the  appellants  here.  The  jury  returned 
the  following  verdict: 

"(1)  Was  it  negligence  to  make  the  flight  with  the  aero- 
plane from  the  place  where  it  was  attempted  on  Septem- 
ber 16,  1910  ?     A.  Yes. 

"(2)  If  you  answer  the  first  question  ^Yes,'  was  such  neg- 
ligence the  proximate  cause  of  the  plaintiff's  injury? 
A.  Yes. 

"(3)  Did  either  of  the  defendants  Fisher,  Everett,  Wylie, 
McKerrow,  Nordman  participate  in  the  starting  of  the  aero- 
plane on  the  race  track  ?     A.  Yes. 

"(4)  If  you  answer  question  3  *Yes,'  then  name  those  so 
participating.  A.  Grant  U.  Fisher,  C.  H.  Everett,  George 
Wylie,  George  McKerrow,  Ed.  Nordman. 

"(5)  Did  either  of  the  defendants  Fisher,  Everett,  Wylie, 
McKerrow,  Nordmmi  consent  to  the  starting  of  the  aeroplane 
on  the  race  track  ?     A.  Yes. 

'^(6)  If  you  answer  question  5  ^Yes,'  then  name  those 
who  so  consented.  A.  Grant  U,  Fisher,  0,  H.  Everett, 
George  Wylie,  George  McKerrow,  Ed.  Nordman. 

"(7)  If  you  have  answered  question  No.  4  by  naming 
some  of  the  defendants,  then  answer:  Ought  said  named  de- 
fendants, in  the  exercise  of  ordinary  care,  to  have  anticipated 
that  because  of  the  ascent  of  Hoxey  from  the  race  track  some 
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such  injury  as  occurred  to  the  plaintiff  was  likely  to  happen  ? 
A.  Yes. 

"(8)  If  you  have  answered  question  No.  6  by  naming 
some  of  the  defendants,  then  answer :  Ought  the  said  defend- 
ants, in  the  exercise  of  ordinary  care,  to  have  anticipated 
that  because  of  the  ascent  of  Hoxey  from  the  race  track  some 
such  injury  as  occurred  to  the  plaintiff  was  likely  to  happen  ? 
A.  Yes. 

"(9)  Was  Hoxey's  manner  of  controlling  the  aeroplane 
the  sole  proximate  cause  of  the  injury  to  the  plaintiff? 
A.  No. 

"(10)  Was  Hoxey's  manner  of  controlling  the  aeroplane 
a  proximate  cause  of  the  plaintiff's  injury?     A.  No. 

"(11)  Did  Hoxey  at  the  time  he  attempted  to  make  the 
ascent  handle  his  aeroplane  in  a  negligent  manner  ?     A.  No. 

"(12)  If  you  answer  the  last  question  *Yes,'  was  his  so 
handling  the  aeroplane  a  proximate  cause  of  the  plaintiff's 
injury?     A.  . 

"(13)  Did  the  plaintiff  assume  the  risk  attendant  upon  a 
flight  of  the  aeroplane  in  the  manner  in  which  it  occurred  ? 
A.  No. 

"(14)  Did  any  want  of  ordinary  care  upon  the  part  of 
the  plaintiff  proximately  contribute  to  her  injury?     A.  No. 

"(15)  What  sum  will  reasonably  compensate  the  plaintiff 
for  the  injuries  she  sustained?     A.  $3,000." 

Judgment  was  ordered  on  the  verdict  in  favor  of  the  plaint- 
iff against  the  defendants  appealing.  Judgment  was  entered 
accordingly,  from  which  this  appeal  was  taken. 

For  the  appellants  there  were  briefs  by  Glicksman,  Oold  & 
Corrigan,  attorneys,  and  George  B.  Luhman,  of  counsel,  and 
oral  argument  by  Nathan  Qlicksman, 

For  the  respondent  there  were  briefs  by  /.  0.  Carbys  and 
Houghton,  Neelen  &  Houghton,  and  oral  argument  by  A.  B, 
Houghton. 

Kbbwin,  J.     Two  main  questions  arise  upon  this  appeal : 
(1)  Whether  the  board  is  liable. in  its  corporate  capacity; 
and  (2)  Whether  appellants  are  individually  liable. 
Vol.  160  —  40 
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1.  The  Wisconsin  state  board  of  agriculture  is  organized 
under  sees.  1456  to  14:58&,  Stats.,  inclusive.  The  object  of 
the  statute  is  the  establishment  of  a  department  of  agricul- 
ture which  is  to  be  managed  by  this  board  to  promote  the  in- 
terests of  agriculture,  dairying,  horticidture,  manufacturing, 
and  the  domestic  arts.  The  board  is  to  be  appointed  by  the 
governor  and  shall  consist  of  one  member  from  each  Con- 
gressional district  and  two  from  the  state  at  large  for  a  term 
of  three  years  from  the  Ist  day  of  January  in  the  year  of 
their  appointment,  and  vacancies  shall  be  filled  by  the  gov- 
ernor ;  the  members  of  the  board  shall  be  allowed  only  their 
actual  expenses,  but  in  case  the  members  are  chosen  superin- 
tendents of  departments  any  such  superintendent  may  be  al- 
lowed not  to  exceed  $6  per  day  and  reasonable  expenses  while 
necessarily  engaged  in  such  work,  the  time  to  be  devoted  to 
such  services  to  be  fixed  by  majority  vote  of  the  board.  The 
statute  further  provides  for  the  holding  of  an  annual  meet- 
ing, the  election  of  a  president  and  vice-president,  and  some 
person  not  a  member  as  secretary,  and  that  the  state  treas- 
urer shall  be  ex  officio  treasurer  of  the  board ;  that  the  board 
may  occupy  such  rooms  in  the  capitol  as  may  be  assigned  for 
that  purpose  by  the  superintendent  of  public  property,  shall 
have  sole  control  of  the  affairs  of  the  department  of  agricul- 
ture and  state  fairs  and  fair  grounds,  and  make  such  by- 
laws, rules,  and  regulations  in  relation  to  the  management  of 
the  business  and  state  fairs  as  they  shall  from  time  to  time 
determine;  that  whatever  money  shall  be  appropriated  or 
otherwise  received  by  said  board  shall  be  paid  to  the  state 
treasurer  and  disbursed  by  him. 

It  seems  clear  from  the  provisions  of  the  statute  that  the 
board  when  organized  is  a  corporate  entity  with  power  to 
contract,  sue,  and  be  sued.  Tongue  v.  Stale  Board  of  Agr. 
55  Oreg.  61,  105  Pac.  250;  Kent  Co.  Agr.  Soc.  v.  Hous^ 
man,  81  Mich.  609,  46  K  W.  15;  1  Dillon,  Mun.  Corp. 
(4th  ed.)  p.  74,  §§  42,  43,  64;  State  ex  rel  Priest  v.  Regents, 
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54  Wis.  159,  11  N.  W.  472.     It  is  a  public  corporation  pro- 
vided for  by  the  statute  and  organized  for  purely  public  pur- 
poses as  an  arm  or  agency  of  the  state  to  carry  on  a  function 
impressed  with  a  public  purpose  for  the  benefit  of  the  people  of 
the  state.     It  is  plain,  therefore,  that  the  board  of  agricul- 
ture as  a  public  corporation  made  the  contract  for  giving  the 
aeroplane  exhibition.     The  proceedings  of  the  board  and  the 
contract  made  clearly  show  this.     The  giving  of  the  state  fair 
and  exhibitions  is  done  by  the  state  through  this  agency  in 
the  discharge  of  a  governmental  function  to  promote  the  gen- 
eral welfare  of  the  people  of  the  whole  state,  and  no  private 
or  local  interests  are  subserved.     No  benefit  is  derived  by  the 
board  in  a  proprietary  capacity,  but  the  benefits  are  for  the 
governmental  and  sovereign  purposes  of  the  state.     Under 
the  statutes  of  the  state  appropriations  are  made  by  the  state 
to  defray  the  expenses  of  carrying  on  fairs,  and  the  revenues 
derived  are  applied  to  reduce  or  defray,  so  far  as  they  go,  the 
expense  of  carrying  on  the  governmental  function.     Numer- 
ous statutes  passed  from  time  to  time  show  appropriations 
and  provisions  made  by  the  state  for  the  state  board  of  agri- 
culture-    Ch.  351,  Laws  of  1897 ;  ch.  355,  Laws  of  1901 ; 
ch.  227,  Laws  of  1903 ;  ch.  418,  Laws  of  1905 ;  ch.  460,  Laws 
of  1907;  ch.  392,  Laws  of  1909,     Various  other  appropria- 
tions have  been  made  by  the  state  for  this  department  dating 
back  to  1852. 

The  weight  of  authority  is  to  the  effect  that  the  giving  of  a 
state  fair  under  statutes  similar  to  ours  is  a  governmental 
function.  Minear  v.  State  Board  of  Agr.  259  111.  549,  102 
N.  E.  1082 ;  Berman  v.  Minnesota  State  Agr.  Soc.  93  Minn. 
125,  100  K  W.  732;  Berman  v.  Cosgrove,  95  Minn.  353, 
104  N.  W.  534;  Hem  v.  Iowa  Stale  Agr.  Soc.  91  Iowa,  97, 
58  K  W.  1092 ;  Melvin  v.  State,  121  CaL  16,  53  Pac.  416. 

The  authorities  are  also  to  the  effect  that  exhibitions  in 
connection  with  fairs  which  afford  entertainment  to  the  pub- 
lic are  proper  exhibits  and  within  the  scope  of  attractions 
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contemplated  by  the  statute  as  properly  belonging  to  a  state 
fair,  because  necessary  to  make  the  fair  a  success;  and  the 
board  has  a  reasonable,  sound  discretion  in  determining  what 
exhibitions  shall  be  given.  Minear  v.  State  Board  of  Agr., 
supra. 

In  Bermcm  v,  Minnesota  State  Agr.  Soc,  supra,  it  is  said: 

"On  first  impression  the  giving  of  exhibitions  as  trials  of 
speed,  etc.,  would  not  seem  to  be  an  ordinary  function  of  said 
government ;  but  it  cannot  be  questioned  that  the  exhibition  of 
the  arts  and  products  of  the  commonwealth  has  a  direct  tend- 
ency to  enhance  its  agricultural,  mechanical,  and  material 
interests,  and  is  to  the  highest  degree  of  practical  utility  in 
the  development  and  progress  of  the  state ;  and  it  may  be  said 
with  reason  and  propriety  that  lawful  amusements  and  at- 
tractions provided  for  by  the  management  are  not  useless,  nor 
without  advantage  to  secure  these  general  purposes,  but  cal- 
culated to  subserve  the  main  objects  contemplated  by  the  act 
This  would  undoubtedly  be  the  unanimous  judgment  of  the 
people  of  this  state,  as  it  has  been  in  most,  if  not  all,  the 
members  of  our  federal  Union.  Institutions  of  this  charac- 
ter have  been  recognized  as  an  arm  or  agency  of  the  state,  or- 
ganized for  the  promoting  of  the  public  interest." 

It  is  contended,  however,  by  counsel  for  respondent  that 
the  giving  of  the  aeroplane  exhibition  was  ultra  vires  and  be- 
yond the  scope  of  the  authority  of  the  board,  because  such  ex- 
hibition had  nothing  to  do  with  "agriculture,  dairying,  hor- 
ticulture, manufactures,  or  domestic  arts,"  but  was  given 
solely  for  entertainment  of  patrons  present  at  the  fair.  But 
such  entertainments,  legitimate  and  educational  in  their  na- 
ture, and  which  attract  patrons  and  swell  the  attendance  at 
fairs,  are  not  beyond  the  scope  of  authority  of  the  board  to 
provide  for  and  exhibit  In  fact  it  may  be  said  that  enter- 
tainments calculated  to  attract  the  public  are  or  may  be 
necessary  to  the  successful  carrying  on  of  a  fair,  and  so  the 
board  has  broad  discretion  in  determining  what  exhibitions 
may  be  given. 
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The  giving  of  the  aviation  exhibition  at  the  time  in  question 
was  not  only  entertaining  and  attractive  and  contributed  to  the 
success  of  the  fair,  but  was  instructive  as  well,  and  we  think 
was  clearly  within  the  scope  of  the  authority  of  the  board  as 
tending  to  disseminate  information  calculated  to  educate  and 
benefit  the  people  of  the  state  and  thereby  advance  its  ma- 
terial interests. 

The  holding  of  the  state  fair,  including  the  giving  of  the 
aeroplane  exhibition,  was  the  carrying  on  of  a  governmental 
function  of  the  state  from  which  the  board  derived  no  pe- 
cuniai^  profit 

Counsel  for  respondent  cites  us  to  authorities  respecting 
the  acts  of  municipal  corporations  and  also  some  cases  re- 
specting agricultural  societies  as  supporting  their  position 
that  the  board  is  liable  for  the  negligence  of  its  officers  and 
agents.  There  is  perhaps  some  lack  of  harmony  in  the  utter- 
ances of  the  courts  upon  the  subject,  but  we  think  a  careful 
examination  of  the  cases  will  show  that  they  turn  upon  the 
question  of  whether  the  undertaking  involved  a  wholly  gov- 
ernmental function,  without  pecuniary  profit  in  any  degree 
to  the  corporation  or  agency,  or  whether,  though  the  under- 
taking may  partake  of  a  governmental  function,  it  also  em- 
braces a  private  or  proprietary  interest.  Many  examples  of 
this  nature  will  be  found  in  operations  of  municipal  corpora- 
tions where  the  acts  performed,  though  in  their  nature  gov- 
ernmental, also  involve  private  or  proprietary  interests  of 
the  municipality.  1  Dillon,  Mun.  Corp.  (4th  ed.)  §  66; 
Piper  V.  Madison,  140  Wis.  311,  122  N.  W.  730;  Mulcaims 
V.  Janesville,  67  Wis.  24,  29  N.  W.  565. 

As  said  in  respondent's  brief,  the  same  agency  may  have  a 
twofold  function.  Part  may  be  governmental  in  its  nature, 
and  part  private  in  its  nature.  For  example,  in  Scoit  v. 
Univ.  of  Mich.  A.  Asso.  152  Mich.  684,  116  N.  W.  624,  it 
was  held  that,  while  it  is  a  governmental  function  to  run  a 
university,  when  a  department  of  the  university  ran  a  foot- 
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ball  game  for  profit  a  corporate  or  private  function  was  being 
exercised.  And  in  many  of  the  cases  cited  by  respondent 
involving  actions  against  agricultural  associations  it  will  be 
seen  that  such  associations  were  organized  under  statutes 
which  conferred  private  as  well  as  public  functions,  but  under 
our  statutes  applicable  to  the  present  suit  there  is  no  private 
or  proprietary  right  whatever  conferred  upon  the  board.  All 
the  revenues  derived  belong  to  the  state  and  are  under  con- 
trol of  the  state  treasurer. 

Counsel  for  respondent  relies  upon  Arnold  v.  State,  168 
App.  Div.  263,  148  N.  Y.  Supp.  479,  and  Piatt  v.  Erie  Go. 
Agr.  Sac.  184  App.  Div.  99,  149  N.  Y.  Supp.  620.  In  the 
former  case  the  injury  was  occasioned  by  an  automobile  race, 
and  in  the  latter  by  an  aeroplane  flight  It  appears  that  the 
New  York  statute  which  applies  to  these  cases  provides  that 
the  state  shall  be  liable  for  injuries  caused  by  the  negligence 
of  its  agents,  and  so  the  rule  that  when  a  board  is  engaged  in 
carrying  on  a  governmental  agency  it  is  not  liable  for  negli- 
gence is  modified  by  statute  in  New  York  so  far  as  applicable 
to  these  cases  at  least.  In  the  instant  case  the  board  was 
carrying  on  a  purely  governmental  function  in  giving  the  fair 
with  an  aeroplane  exhibition,  therefore  was  not  liable  for  the 
negligence  of  its  members,  agents,  or  officers.  Apfelhacher 
V.  State,  ante,  p.  565,  162  N.  W.  144;  Bernstein  v.  Milwaur 
Jcee,  158  Wis.  676,  149  N.  W.  382;  Hayes  v.  Oshhosh,  33 
Wis.  314;  Higgins  v.  Superior,  134  Wis.  264,  114  N.  W. 
490 ;  ETigel  v.  Milwaukee,  168  Wis.  480,  149  N.  W.  141 ; 
Manske  v.  Milwaukee,  123  Wis.  172,  101  N.  W.  377 ;  Folk 
V.  Milwaukee,  108  Wis.  369,  84  N.  W.  420 ;  Kuehn  v.  Mil- 
wavkee,  92  Wis.  263,  66  N.  W.  1030;  Liermann  v.  Milwau- 
kee, 132  Wis.  628,  113  N.  W.  66 ;  Bruhnke  v.  La  Crosse, 
155  Wis.  485,  144  N.  W.  1100;  Evans  v.  Sheboygan,  163 
Wis.  287, 141  N.  W.  266 ;  Kempsterv.  Milwaukee,  103  Wis. 
421,  79  N.  W.  411;  Eastman  v.  Meredith,  36  N.  H.  284; 
Hill  V.  Boston,  122  Mass,  344;  Brivkmeyer  v.  EvansviUe,  29 
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Ind.  187 ;  Finch  v.  Board  of  Ed.  30  Ohio  St.  37 ;  Maxmilian 
V.  Mayor,  62  K  Y.  160. 

2.  The  public  corporation  not  being  liable  for  the  reasons 
before  stated,  the  members  constituting  it  cannot  be  charged 
with  liability  unless  it  be  shown  that  they  were  guilty  of  such 
misconduct  in  the  discharge  of  their  duties  as  would  render 
them  liable  as  individuals.  Conroy  v,  Lowe,  120  Wis.  151, 
97  K  W.  942;  Williams  v.  Dean,  134  Iowa,  216,  111  K  W. 
931 ;  Templeton  v.  Beard,  159  K  C.  63,  74  S.  E.  735 ;  Lamr 
pert  V.  Laclede  0.  L.  Co.  14  Mo.  App.  376;  Mechem,  Pub. 
Off.  (ed.  1890)  §§  612-615. 

The  oflScial  proceedings  of  the  board  put  in  evidence  show 
that  the  fair  was  held  by  the  board  as  a  public  corporation, 
A  resolution  was  duly  passed  providing  for  the  giving  of  an 
aeroplane  exhibition  in  connection  with  the  fair.  A  contract 
was  made  on  the  30th  day  of  May,  1910,  between  the  Wright 
Bros,  of  Dayton,  Ohio,  of  the  first  part,  and  the  Wisconsin 
state  boa^d  of  agriculture  of  the  second  part.  The  contract 
was  signed  on  the  part  of  the  board  by  its  president  and  sec- 
retary and  provided  specifically  for  the  flights  to  be  made  and 
the  amount  to  be  paid  therefor,  and  provided  that  "the  party 
of  the  second  part  agrees  to  furnish  the  entire  infield  of  the 
race  track,  free  from  all  obstructions  and  in  as  level  and  flat 
condition  as  is  possible.''  The  first  party  agreed  to  furnish 
the  aeroplane  fully  equipped  and  in  charge  of  a  competent 
aviator.  The  aeroplane  fully  equipped  in  charge  of  a  compe- 
tent aviator  was  furnished  and  the  board  prepared  the  infield 
in  accordance  with  the  agreement.  There  were  two  race 
tracks,  a  half-mile  track  in  the  center  and  a  mile  track  on  the 
outside.  The  infield  was  in  the  half-mile  track.  It  is  with- 
out dispute  that  the  aviator  furnished  to  give  the  exhibition 
was  one  of  the  best  known.  The  five  appellants  who  were 
held  liable  below  violated  no  duty  to  the  plaintiff  nor  to  the 
public  respecting  the  performance  of  the  contract  between  the 
board  and  Wright  Bros.,  nor  did  they  assume  to  direct  the 
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aviator  in  making  the  flights,  and,  so  far  as  the  evidence 
shows,  had  no  knowledge  whatever  of  aviation.  Moreover, 
each  had  his  own  duties  to  perform,  which  did  not  include 
control  or  management  of  making  the  flights  or  directing 
from  what  place  the  ascent  should  be  made.  The  whole 
matter  of  making  the  flights  was  properly  left  to  the  aviator. 
While  the  infield  was  prepared  for  the  aeroplane  exhibition 
the  contract  did  not  provide  that,  the  ascent  should  be  made 
from  the  infield.  The  exhibition  was  left  wholly  to  the 
aviator,  and  he  made  the  ascent  from  the  mile  track  in  front 
of  the  grand  stand  or  bleachers.  Three  successful  flights 
were  made  on  Tuesday,  Wednesday,  and  Thursday,  the 
aviator  starting  on  the  mile  track  and  making  the  descent 
upon  the  infield  on  the  space  cleared.  On  Tuesday,  Wednes- 
day, and  Thursday  the  machine  was  started  at  the  south  end 
of  the  south  bleachers  and  started  in  a  northerly  direction, 
the  wind  being  from  the  north,  but  on  Friday  the  wind 
shifted  and  was  blowing  from  the  south  and  the  aviator 
started  the  machine  in  a  southerly  direction.  It  rose  about 
thirty  feet  and  finally  settled  down  at  a  point  near  the  south- 
erly end  of  the  grand  stand  and  struck  the  plaintiff.  Just 
what  caused  the  aeroplane  to  descend  at  the  time  and  place 
of  injury  is  not  clear  from  the  evidence. 

The  jury  found  that  there  was  no  negligence  on  the  part  of 
the  aviator  in  handling  the  machine.  The  aviator,  Hoxey, 
was  one  of  the  celebrated  aviators  of  Wright  Bros.'  concern. 
It  is  diflScult  to  see  how  any  of  the  defendants  could  be  guilty 
of  negligence  if  Hoxey  was  not  He  had  full  charge  and 
control  of  the  machine  and  selected  the  place  to  start,  and  of 
course  the  defendants  who  kncAv  nothing  about  the  art  would 
not  attempt  to  dictate  to  him  how  to  handle  the  machine. 
The  defendants  were  charged  with  no  duty  to  advise  or  con- 
trol the  handling  or  management  of  this  machine.  The 
charge  of  negligence  is  that  the  defendants  permitted  and  di- 
rected that  the  aeroplane  should  be  caused  to  rise  not  from 
the  infield,  but  from  the  mile  track  in  front  of  the  grand 
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stand,  which  was  exceedingly  dangerous.  The  aviator  stated 
that  the  danger  was  in  alighting  and  so  he  wanted  the  infield 
kept  clear  for  that  purpose,  but  he  stated  that  the  mile  track 
was  the  best  place  to  start  the  machine.  There  is  no  evi- 
dence that  defendants  or  any  of  them  directed  or  controlled 
in  any  way  the  operations  of  Hoxey  in  handling  the  machine. 
The  mere  fact  that  some  of  the  defendants  were  present  and 
witnessed  the  flights  and  failed,  to  object  to  the  ascent  from 
the  mile  track  did  not  constitute  actionable  negligence  on  their 
part.  They  were  charged  with  no  duty  to  control  the  man- 
agement of  the  machine  or  direct  that  it  be  started  from  the 
infield. 

There  is  not  a  particle  of  evidence  of  any  misfeasance  on 
the  part  of  the  defendants,  hence  they  cannot  be  held  indi- 
vidually liable.  Bassett  v.  Fish,  75  N.  Y.  303 ;  Young  v. 
Comm'rs  of  Roads,  2  Nott  &  McC.  537;  Walsh  v.  Trustees, 
96  N.  Y.  427;  Brown  v.  West,  75  N.  H.  463,  76  Atl.  169; 
Donovan  v.  McAlpin,  85  N,  Y.  185 ;  Bright  v.  Murphy,  105 
La.  795,  30  South.  145. 

We  are  of  opinion  that  upon  the  undisputed  evidence  no 
case  was  made  against  the  appellants. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  instructions  to  dismiss  the  complaint 

Sabn£s,  J.,  dissents. 


NoRTHWESTEBN  Iron  Company,  Appellant,  vs.  Industbiai, 
Commission  and  another,  Eespondents* 

April  IS^May  4,  1915. 

Workmen* a  compensation:  Injury  to  employee  tohile  warming  him^ 

self:  Negligence. 

1.  The  duties  of  an  employee  were  to  dump  tram  cars  containing 
briquettes  of  iron  ore  as  they  came  from  kilns,  pick  up  bri- 
quettes which  had  fallen,  and  transfer  the  cars  to  the  return 
track.    In  the  intervals  between  the  comings  of  cars  he  had 
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some  leisure  time  which  he  was  expected  to  pass  as  best  he 
could.  On  a  cold  night,  after  a  car  came  out,  he  sat  or  lay  down 
on  the  track  in  front  of  it  to  warm  himself  from  the  hot  bri- 
quettes, and  was  caught  and  injured  by  the  next  car.  Held,  that 
at  the  time  of  the  accident  he  was  "performing  service  growing 
out  of  and  incidental  to  his  employment,"  within  the  meaning 
of  sub.  (2),  sec.  2394—3,  Stats.  1913. 
2.  Negligence  of  the  employee  in  such  a  case  does  not  deprive  him 
of  the  right  to  compensation. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Eay  Stevens,  Circuit  Judge.     Affirmed, 

Action  under  sec.  2394 — 19,  Stats.,  to  set  aside  an  award 
of  the  Industrial  Commission  in  favor  of  the  defendant  Kret- 
Jcovich  for  personal  injuries  suffered  by  him  February  15, 
1914,  while  in  the  employ  of  the  plaintiff.  The  plaintiff 
claims  that  the  Commission  acted  in  excess  of  its  powers  be- 
cause the  evidence  showed  that  at  the  time  the  accident  oc- 
curred the  claimant  was  not  performing  services  growing  out 
of  and  incidental  to  his  employment.  The  order  of  the  Comr 
mission  was  aflBrmed  by  the  circuit  court,  and  from  that  judg- 
ment the  plaintiff  appeals. 

The  defendant  has  an  iron-briquetting  plant  at  Mayville. 
The  briquettes  pass  through  kilns  and  are  then  placed  on 
small  dump  cars  which  run  unattended  on  iron  tracks  out 
into  the  yard  about  200  feet,  and  are  there  dumped  by  em- 
ployees and  placed  upon  a  transfer  track  for  return  to  the 
kilns.  A  car  comes  out  about  every  fifteen  minutes.  On  the 
night  of  the  accident  the  claimant,  Kretkovich,  and  one 
Vignovich  were  doing  this  work  on  separate  tracks,  the  for- 
mer on  No.  2  track  and  the  latter  on  No.  4  track.  Briquettes 
drop  from  the  cars  in  their  progress  and  the  dumpers  are  re- 
quired to  pick  them  up.  Between  the  cars  the  men  have 
about  five  minutes  leisure  time  on  the  average.  The  night 
was  cold.  The  men  started  to  work  that  night  at  6  o'clock. 
The  accident  happened  at  about  half-past  10.  Both  the 
claimant  and  Vignovich  testified  through  an  interpreter  and 
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their  testimony  is  not  easy  to  understand.  The  purport  of 
the  claimant's  story  is  that  he  had  blocked  a  car  at  the  end  of 
its  run  and  was  picking  up  briquettes  which  had  fallen  from 
it,  when  another  car  came  unexpectedly  and  caught  him  be- 
tween the  two  cars,  Vignovich  testified  that  a  car  came  out 
on  No.  2  track  and  he  and  claimant  blocked  it  and  sat  down 
in  front  of  it  to  get  warm,  the  briquettes  being  hot  and  the 
night  cold ;  that  after  a  few  minutes  he  went  over  to  No.  4 
track,  some  twenty-five  feet  distant,  and  left  Kretkovich  lying 
on  the  track  in  front  of  the  car;  that  eight  or  ten  minutes 
afterward  he  heard  Kretkovich  holler  and  went  over  and  found 
him  between  the  tracks,  caught  between  the  two  cars ;  that  he 
didn't  know  that  Kretkovich  got  hurt  until  he  hollered. 

The  Commission  did  not  determine  which  story  was  cor- 
rect, but  held  that  in  either  case  the  c(taipany  was  liable  for 
compensation,  because  in  either  case  the  claimant  was  in  a 
legal  sense  performing  services  growing  out  of  and  incidental 
to  his  employment. 

Edward  0.  Wilmer,  for  the  appellant,  contended,  inter 
alia,  that  although  mere  negligence  of  the  employee  as  such 
does  not  relieve  the  employer  of  liability  for  compensation, 
an  employee  may  carelessly  and  negligently  subject  himseK 
to  hazards  entirely  foreign  to  his  employment  and  have  no 
right  to  compensation  because  his  injury  did  not  arise  or  grow 
out  of  his  employment,  because  it  did  not  follow  an  accident 
within  the  meaning  of  the  law.  Boyd,  Workm.  Comp.  §  474; 
1  Bradbury,  Workm.  Comp.  (2d  ed.)  398 ;  Kunza  v.  C,  &  N. 
W.  R.  Co.  140  Wis.  440,  123  N.  W.  403 ;  McNicoVs  Case, 
215  Mass.  497,  102  N.  E.  697;  Williams  v.  Wigan  C.  &  I. 
Co,  3  Butterworth's  Workm.  C.  0.  65;  Thomson  v.  Flem- 
ington  C,  Co,  48  Scot.  Law  Rep.  740,  4  Butterworth's 
Workm.  0.  C.  406 ;  Brice  v.  Edward  Lloyd,  Ltd.  [1909]  2  K 
B.  804,  127  L.  T.  Jour.  322,  2  Butterworth's  Workm.  C.  0. 
26;  Gane  v.  NoHon  H.  C.  Co.  [1909]  2  K.  B.  539,  100  Law 
Times,  979,  2  Butterworth's  Workm.  C.  C.  42. 
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For  the  respondent  Industrial  Commission  there  was  a 
brief  by  the  Attorney  General  and  Winfield  W.  Gilm<in,  as- 
sistant attorney  general,  and  oral  argument  by  Mr.  GUman, 
They  cited,  among  other  cases,  Charron  v.  Northwestern  F. 
Co.  149  Wis.  240,  134  N.  W.  1048 ;  Haclcett  v.  Wis.  Cent.  R. 
Co.  141  Wis.  464,  124  N.  W.  1018 ;  Kunza  v.  C.  &  N.  W.  R. 
Co.  140  Wis.  440,  123  K  W.  403 ;  Houston,  E.  &  W.  T.  R. 
Co.  V.  McHale,  47  Tex.  Civ.  App.  360,  106  S.  W.  1149 ; 
Jacobson  v.  Merrill  &  R.  M.  Co.  107  Minn.  74,  119  N.  W. 
510,  22  L.  R.  A.  N.  s.  309 ;  Chambers  v.  Woodbury  Mfg.  Co. 
106  Md.  496,  68  Atl.  290,  14  L.  R  A.  n.  s.  383;  Pittsburg 
V.  P.  &  B.  B.  Co.  V.  Fisher,  79  Kan.  576,  100  Pac-  507; 
Mullery  v.  Missouri  &  K.  T.  Co.  (Mo.)  168  S.  W.  213; 
Dawbam,  Emp.  Liab.  &  Workm.  Comp.  (4th  ed.)  149;  MiZ^ 
waukee  v.  AUhoff,  156  Wis.  68,  145  K  W.  238;  Dawbarn, 
Workm.  Comp.  App.  (1912-13)  28;  Parkinson  8.  Co.  v. 
Riley,  50  Kan.  401,  31  Pac.  1090,  34  Am.  St  Rep.  123 ; 
Bertha  Z.  Co.  v.  Martin's  Adm'r,  93  Va.  791,  22  S.  E.  869, 
70  L.  R.  A.  999 ;  Edmimds  v.  Peterson,  28  T.  L.  Rep.  18,  5 
Butterworth's  Workm.  C.  C.  157 ;  Henderson  v.  Glasgow,  37 
Scot.  Law  Rep.  857,  8  Scot.  L.  T.  118 ;  Sheehy  v.  G.  S.  &  W. 
R.  Co.  47  Irish  L.  T.  161,  6  Butterworth's  Workm.  C.  C.  927. 

WiNSLOW,  C.  J.  The  claimant's  duties  were  to  dump  the 
tram  car  when  it  came  out,  pick  up  the  fallen  briquettes, 
transfer  the  car  to  the  return  track,  and  wait  for  another  car. 
Apparently  he  had  intervals  of  rest  when  he  was  expected  to 
pass  the  time  as  best  he  could,  although  exposed  to  the  weather 
on  a  cold  night.  If  we  credit  the  claimant's  own  story,  there 
is  no  question  about  his  right  to  compensation,  because  he  was 
picking  up  briquettes  at  the  time  the  second  car  came  from 
the  kiln  and  struck  him. 

The  ComnUs^n,  however,  did  not  decide  whether  the 
claimant  or  Vignovich  told  the  truth,  but  held  that  in  either 
case  compensation  must  be  paid,  hence  we  must  consider  the 
case  on  the  assumption  that  the  story  told  by  Vignovich  is 
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true.  This  story  is  in  effect  that,  the  night  being  cold,  they 
blocked  a  car  as  it  came  out  and  sat  down  on  the  track  in 
front  of  it  to  get  warm  from  the  heat  of  the  briquettes,  which 
were  just  out  of  the  kiln ;  that  in  a  few  minutes  he  left  claim- 
ant lying  on  the  track  in  front  of  the  car  and  went  over  to  his 
own  track  twenty-five  feet  away,  and  some  minutes  later 
heard  claimant  holler  and  came  over  and  found  him  caught 
between  the  cars.  The  only  reasonable  inference  from  this 
testimony  seems  to  be  that  the  claimant,  instead  of  at  once 
proceeding  to  pick  up  the  fallen  briquettes,  dump  the  car,  and 
thus  prepare  to  receive  the  next  car,  blocked  the  car  and  pro- 
ceeded to  sit  down  or  lie  down  in  front  of  it  in  order  to  get 
warm,  and  was  there  caught  by  the  next  car  either  while  he 
was  engaged  in  getting  warm  or  while  he  was  picking  up 
briquettes  after  he  had  got  warm.  This  would  be  good 
ground  upon  which  to  find  the  claimant  negligent,  but  negli- 
gence does  not  prevent  compensation. 

Clearly  this  testimony  does  not  show  that  the  injury  was 
intentionally  self-inflicted;  hence  the  only  question  is.  Does 
it  show  that  at  the  time  of  the  accident  the  claimant  was  not 
performing  service  growing  out  of  and  incidental  to  his  em- 
ployment?    We  think  not. 

The  man's  duties  involved  periods  of  leisure  during  which 
apparently  he  was  expected  to  kill  time  as  best  he  might, 
with  no  specific  direction  as  to  what  he  should  do  or  where 
he  should  wait.  The  night  was  cold  and  he  put  off  dumping 
the  car  until  he  could  warm  himself  from  its  heated  contents. 
To  say  that  in  so  doing  he  had  left  the  master's  employment, 
was  pursuing  his  own  private  purposes,  and  doing  something 
foreign  to  the  work  he  was  employed  to  do,  is  illogical  to  a 
degree.  To  protect  himself  from  undue  and  unnecessary  ex- 
posure to  the  cold  was  a  duty  he  owed  his  master  as  well  as 
himself,  and  it  does  not  follow  that  he  left  his  master's  em- 
ployment because  he  negligently  allowed  the  second  car  to 
run  into  him  while  he  was  warming  himself. 

By  the  Court. — Judgment  aflSrmed. 
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Wisconsin  Faem  Company,  Respondent,  vs.  Watsoi?,  imp.^ 

Appellant. 

April  IS— May  4,  1915. 

Vendor  and  purchaser  of  land:  Execution  of  contract  5y  one  of  tvx> 
joint  vendees:  Pretended  agency  for  the  other:  LiaHlity:  Evi' 
dence. 

1.  Where  a  written  contract,  though  signed  but  by  one  of  the  two 

Joint  vendees  named  therein,  was  delivered  without  any  agree- 
ment that  it  should  not  take  effect  until  signed  by  the  other,  it 
became  at  once  binding  upon  the  one  who  signed  according  to 
its  legal  effect 

2.  Where  in  such  case  the  vendee  who  signed  professed  to  act  for 

both  vendees  in  so  doing,  falsely  pretending  that  he  had  an* 
thority  to  represent  the  other,  and  his  assumption  of  agency 
was  relied  upon  by  the  vendor,  he  is  liable  on  the  contract. 

3.  Parol  evidence  as  to  the  relations  between  the  two  vendees  prior 

to  such  signing,  tending  to  show  that  they  had  been  Jointly  in- 
terested in  many  real-estate  deals,  was  competent  upon  the 
question  whether  the  one  who  signed  was  authorized  to  act  as 
agent  of  the  other. 

4.  One  who,  professing  to  contract  as  agent  for  another,  fails  to  bind 

such  other,  is  himself  liable  as  principal. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.      Affirmed. 

Action  to  recover  damages  for  breach  of  an  agreement  to 
buy  land.  Appellant  Watson  and  one  Clyde  A.  Miller  were 
claimed  to  have  jointly  made  the  agreement,  breached  it,  and 
be  jointly  liable  therefor. 

The  instrument  sued  on  was  in  the  ordinary  form  of  a  land 
contract  with  plaintiff  as  vendor  and  defendants  as  joint 
vendees.  There  was  nothing  on  the  face  of  it  indicating  that 
the  mutual  agreement  was  other  than  is  customary,  except  it 
was  not  signed  by  Miller.  Appellant  signed,  but,  so  far  as 
disclosed  by  tiie  instrument  itself,  for  himself  only.  De- 
fendants' claim  was  that  it  was  agreed,  at  the  time  the  paper 
was  made,  that  it  should  take  effect  only  upon  being  signed 
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by  Miller;  that  the  latter  did  not,  in  any  way,  authorize  ap- 
pellant to  bind  him,  and  that  there  was  no  attempt  to  do  so. 

There  was  evidence  tending  to  show  that  appellant  and 
Miller  had  been  jointly  interested  in  many  real-estate  deals 
covering  a  considerable  period  of  time.  There  was  also  evi- 
dence in  relation  to  each  of  the  subjects  submitted  to  the 
jury,  though  much  of  it  was  objected  to  on  behalf  of  appel- 
lant as  incompetent 

The  jury  found  that  defendant  Watson  signed  the  contract, 
for  himself  and  Miller,  but  that  there  was  no  agreement  that 
it  should  not  be  binding  until  signed  by  the  latter.  There 
was  also  a  finding  which,  together  with  undisputed  matters, 
made  the  amount  of  damages  recoverable,  if  any,  a  question 
of  law. 

After  verdict  the  court  decided  there  was  no  competent  evi- 
dence of  a  partnership  agreement  between  Miller  and  Wat- 
son, nor  evidence  sufficient  to  establish  agency  authority  in 
the  matter,  so  that,  in  signing  the  contract  and  doing  as  he 
did  Watson  bound  himself  alone.  Judgment  of  dismissal 
was  therefore  rendered  for  Miller  and  for  damages  against 
Watson. 

For  the  appellant  there  were  briefs  by  Buell  &  Lucas,  and 
oral  argument  by  C.  E.  Buell. 

For  the  respondent  there  was  a  brief  by  Olin,  Butler,  Steb- 
bins,  Curkeet  &  Stroud,  and  oral  argument  by  W.  L.  Curheet. 

Mabshall,  J.  It  was  proper  to  permit  testimony  show- 
ing the  relations  between  Watson  and  Miller  prior  to  the 
transaction  in  question,  on  the  question  of  whether  the  former 
had  authority  to  represent  the  latter  as  agent.  In  the  finality 
it  was  restricted  to  that  feature  of  the  case.  So  the  objection 
to  the  evidence  upon  the  ground  that  an  enforceable  partner- 
ship agreement  to  deal  in  real  estate  cannot  rest  in  parol,  need 
not  be  considered.  The  fact  that  the  contract  appears,  on  its 
face,  incomplete  rendered  it  ambiguous  but  not  necessarily 
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void.  If  it  was  executed  and  delivered  without  any  agree- 
ment that  it  should  not  take  effect  until  signed  by  Miller,  it 
became,  at  once,  binding  upon  Watson  according  to  its  legal 
effect.  The  question  of  whether  it  was  so  delivered  or  not 
was  submitted  to  the  jury  and  found  in  respondent's  favor. 
We  cannot  discover  any  fatal  infirmity  in  that  finding. 

From  the  foregoing  the  case  comes  down  to  this:  What  is 
the  legal  effect  of  one  person  signing  an  agreement  and  deliv- 
ering  it,  as  in  this  case,  the  signer  intending  to  represent  both 
though  having  no  authority  to  bind  his  associate  ?  In  shorty 
what  is  the  effect  of  a  false,  relied  upon,  assumption  of 
agency  authority  in  making  a  contract  ?  That  question  pre- 
sents the  precise  premises  here.  Watson  falsely  pretended  to 
have  authority  to  bind  both  himself  and  Miller.  With  that 
appearance  he  signed  his  own  name  to  the  proposed  agreement 
and  delivered  it  without  condition.  Respondent  signed  the 
paper  and  accepted  it  as  containing  a  binding  agreement. . 

The  idea  that  appellant,  because  he  did  not  possess  the  au- 
thority he  pretended  to  have  did  not  bind  himself,  has  no  sup- 
port in  good  logic,  or  in  equity  or  authority.  The  unwritten 
law  governing  the  subject  is  this :  One  who,  professing  to  con- 
tract as  agent  for  another,  fails  to  bind  such  other,  is  himself 
liable  as  principal.  Dennison  v.  Austin,  15  Wis.  334;  Fre- 
dendall  v.  Taylor,  23  Wis.  538 ;  1  Parsons,  Cont  (9th  ed.) 
*67 ;  Story,  Agency,  §  264. 

The  trial  court  on  the  facts  pronounced  judgment  in  ac- 
cordance with  the  rule  stated  and  it  must  be  aflSrmed. 

By  the  Court, — So  ordered. 
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WiEDEWBECK-DoBELiN  CoMPANY  and  another  vs.  Mahoney 
and  others,  imp..  Appellants,  and  Yawkey-Crowlby 
Lumber  Company,  Respondent. 

Same  vs.  Mahoney  and  others,  imp.,  Respondents,  and  Amer- 
ican Cement  Plaster  Company,  Appellant. 

April  JS^May  4,  1915. 

Mechanics*  liens:  Lienahle  and  nonlienable  items  in  claim:  Separa* 
Hon:  Oood  faith:  Form  boxes  for  concrete  work:  Plaster  for 
other  buildings:  Application  of  payments, 

1.  In  the  absence  of  fraud  or  bad  faith  the  mere  fact  that  a  lien  is 

claimed  for  some  items  for  which  no  lien  exists,  so  that  the 
claim  is  excessive,  will  not  defeat  the  whole  lien,  where  the 
lienahle  and  nonlienable  items  can  be  ascertained  and  sep- 
arated. 

2.  Where  the  form  boxes  used  for  concrete  work  did  not  become  a 

part  of  the  building  but  remained  suitable  for  further  use,  a 
subcontractor  was  not  entitled  to  a  lien  on  the  building  for  that 
part  of  the  lumber  furnished  by  him  which  was  used  in  making 
such  boxes. 

3.  It  appearing  that  a  payment  made  by  the  principal  contractor  to 

the  subcontractor,  after  the  furnishing  of  the  lumber  used  for 
such  form  boxes,  was  in  fact  (although  not  so  entered  upon  the 
subcontractor's  books)  a  full  payment  for  all  materials  fur- 
nished up  to  that  time,  and  in  the  statement  attached  to  the 
claim  for  lien  that  portion  of  the  account  being  easily  separable 
from  the  charges  for  materials  thereafter  furnished,  equity  re- 
quires that  said  nonlienable  item  be  treated  as  paid;  and  it 
not  appearing  that  the  subcontractor  had  knowingly  included 
nonlienable  material  in  the  claim,  the  lien  is  enforceable  for 
the  balance  due. 

4.  Findings  by  the  trial  court  that  a  subcontractor  intentionally  in- 

cluded in  its  claim  for  lien  items  for  plaster  furnished  to  the 
principal  contractor  to  be  used  and  which  was  used  in  other 
buildings,  and  that  such  items  cannot  be  ascertained  and  sep- 
arated from  those  actually  used  in  the  building  on  which  the 
lien  is  claimed,  are  held  erroneous. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.  Affirmed  in  part; 
reversed  in  part. 

This  is  an  action  to  foreclose  mechanics'  and  materialmen's 
Vol.  160  —  41 
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liens  on  real  estate  owned  by  the  Mahoney  sisters  and  located 
on  State  street  in  the  city  of  Madison. 

In  the  month  of  April,  1912,  the  Muskegon  Construction 
&  Engineering  Company  entered  into  a  contract  with  Mar- 
garet E.  Mahoney  and  Josephine  8.  Mahoney  for  the  erection 
of  a  building  on  State  street  in  the  city  of  Madison.  The 
Equitahle  Surety  Company  entered  into  an  undertaking  where- 
by they  undertook  that  the  Construction  Company  would 
faithfully  perform  its  building  contract  with  the  Mahoney 
sisters.  The  Construction  Company  entered  into  a  contract 
with  the  Yawhey 'Crowley  Lumber  Company  whereby  the 
Lumber  Company  agreed  to  furnish  the  mill  work  at  the  price 
of  $5,779  and  all  the  lumber  to  be  used  in  the  building  at 
specified  prices  per  thousand.  It  appears  that  the  Yawkey- 
Crowley  Lumber  Company  furnished  mill  work  and  lumber 
amounting  in  value  to  $9,399.85,  of  which  amount  a  balance 
of  $6,052.06  remains  impaid.  A  part  of  the  lumber  so  fur- 
nished was  used  by  the  Construction  Company  for  form  boxes 
used  in  the  construction  of  the  cement  work  of  the  building. 
All  of  the  lumber  used  for  such  form  boxes  was  delivered  be- 
tween June  6  and  September  5, 1912.  In  July  the  contractor 
paid  the  Lumber  Company  $700,  and  by  January  23,  1913, 
$3,346  had  been  paid  on  the  account,  which  fully  paid  for  all 
the  material  delivered  under  the  contract  up  to  this  date. 
The  total  cost  of  the  material  used  for  the  form  boxes 
amounted  to  $342.51.  When  the  Lumber  Company  gave  no- 
tice of  claim  for  lien  there  was  nothing  showing  any  distinc- 
tion of  the  lumber  used  for  form  boxes  from  that  used  in  the 
building.  The  form  boxes  did  not  become  a  part  of  the  build- 
ing and  they  have  been  removed  and  stored  for  further  use  if 
desired  by  the  owner. 

The  circuit  court  found  that  there  is  due  the  YawJcey-Crow- 
ley  Lumber  Company  for  the  material  furnished  under  its 
contract  with  the  Construction  Company  the  sum  of  $6,062.06, 
together  with  the  interest  thereon  from  March  27,  1913  j  that 
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a  portion  of  such  lumber  was  used  for  shoring  and  for  form 
boxes  for  concrete  work ;  that  the  part  used  for  shoring  was 
so  destroyed  that  it  could  not  be  otherwise  used ;  that  the  pay- 
ments made  on  the  bill  of  the  Lumber  Company  before  the 
notice  of  the  claim  for  lien  was  filed  greatly  exceeded  lie 
value  of  the  lumber  used  in  form  boxes ;  that  from  the  item- 
ized statement  attached  to  the  claim  of  lien  the  amount  and 
value  used  in  these  form  boxes  is  ascertainable  and  that  equity 
requires  that  the  payments  made  on  and  prior  to  January  28, 
1913,  be  first  applied  to  this  separable  nonlienable  item.  The 
court  accordingly  awarded  judgment  allowing  the  lien  of  the 
Yawkey-Crowley  Lumber  Company  for  $6,052.06  with  inter- 
est from  March  27,  1913. 

As  to  the  claim  of  the  American  Cement  Plaster  Company, 
the  court  found  that  this  company,  under  contract  with  the 
Construction  Company,  furnished  plaster  for  the  Mahoney 
building  and  two  other  buildings  which  the  Construction  Com- 
pany was  erecting  in  the  city  of  Madison.     The  court  also 
found  that  the  claim  of  lien  filed  by  the  Cement  Plaster  Comr 
pany  against  the  Mahoney  sisters,  amounting  to  $465.40,  in- 
cluded charges  for  plaster  used  in  the  other  buildings  and 
that  this  Plaster  Company's  representative  knew  that  the  claim 
for  lien  wrongfully  included  items  for  material  not  used  in 
the  Mahoney  building,  and  "that  it  is  not  possible  to  ascertain 
from  the  notice  and  claim  for  lien  the  amount  of  plaster  used 
in  the  Mahoney  building."     It  appears  that  the  Cement  Plas- 
ter Company's  Wisconsin  agent,  Healy,  took  a  written  order 
from  the  Construction  Company  by  its  president,  Olson,  on 
July  16,  1912,  for  thirty-five  tons  of  cement  plaster  at  $5.50 
per  ton,  with  a  stipulation  to  credit  ten  cents  for  each  empty 
bag  returned.     The  order  contained  the  memorandum  on  its 
face,  "For  Mahoney  Building."     This  writing  was  sent  to  the 
Plaster  Company's  office  at  Fort  Dodge.     Subsequent  orders 
added  to  the  quantity  of  this  order.     The  material  was  used 
in  the  Mahoney  and  the  two  other  buildings  erected  by  the 
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Construction  Company  at  Madison.  On  October  17,  1912, 
$135  was  received  by  the  Plaster  Company  from  the  Construc- 
tion Company  in  full  settlement  for  the  cement  plaster  used 
in  the  Badger  Creamery  building,  one  of  the  other  buildings 
erected  by  the  Construction  Company.  On  January  15, 1913, 
the  secretary  of  the  Plaster  Company  sent,  from  its  head  oflSce 
at  Fort  Dodge,  a  statement  of  the  balance  due  the  Plaster 
Company  for  cement  plaster  to  its  attorneys  at  Madison,  Wis- 
consin, amounting  to  $465.40.  On  January  18,  1913,  these 
attorneys  filed  notice  of  claim  for  lien  against  the  Mahoney 
building,  attaching  this  statement.  About  this  same  time 
Healy  had  a  settlement  with  the  Construction  Company  and 
received  payment  of  $114  as  balance  due  for  the  plaster  used 
in  the  De  Longe  building,  which  had  been  included  in  the 
statement  of  the  secretary  of  January  15th  and  sent  to  the 
attorneys  at  Madison.  It  also  appears  that  the  Plaster  Com- 
pany at  its  home  office  gave  immediate  credit  for  this  sum. 
There  is  nothing  shown  to  indicate  that  the  secretarv  and  of- 
ficers  at  the  home  office  had  any  knowledge,  when  they  sent 
the  statement  to  their  attorneys  on  January  15,  1913,  that  the 
claim  embraced  any  charge  for  material  not  used  in  the  Ma- 
honey building,  nor  does  it  appear  that  Healy  did  anything 
prior  to  the  notice  of  claim  for  lien  by  the  attorneys  warrant- 
ing the  inference  that  he  sought  to  charge  the  Mahoney  sisters 
with  items  of  material  which  he  knew  were  not  used  in  the 
construction  of  the  Mahoney  building.  The  evidence  of  the 
representative  of  the  Construction  Company  establishes  that 
the  sum  of  $204.80  is  the  balance  due  for  plaster  used  in  the 
construction  of  the  Mahoney  building. 

For  the  appellant  American  Cement  Plaster  Company  there 
were  briefs  by  Biiell  <&  Lucas,  and  oral  argument  by  F.  W. 
Lucas, 

There  were  briefs  signed  by  Olin,  Butler,  Stebhins,  Curheet 
<6  Stroud  and  La  Follette  &  Rogers,  attorneys  for  Margaret  E. 
Mahoney  and  Josephine  S.  Mahoney,  and  by  Welton,  Marks  <&> 
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Porter,  attorneys  for  Equitable  Surety  Company;  and  the 
cause  was  argued  orally  by  C.  E.  Marks  and  W.  L.  Curkeet. 

Charles  N.  Brown,  attorney,  and  Sam  T.  Swansen,  of  coun- 
sel, for  the  respondent  Yawkey-Crowley  Lumber  Company. 

SiEBECKEB,  J.  The  trial  court  found  that  the  material 
furnished  by  the  Yawkey-Crowley  Lumber  Company  and  used 
by  the  Construction  Company  for  form  boxes  is  not  lienable 
because  it  was  not  incorporated  into  the  building;  that  the 
boxes  were  removed  and  remain  fit  for  use  for  construction 
of  other  buildings.  The  evidence  sustains  this  finding  of 
fact.  It  is  claimed  by  the  owners  of  the  building  that  the 
Immber  Company  forfeited  their  right  to  any  lien  on  their 
property  because  they  knowingly  included  the  material  used 
for  these  form  boxes  in  their  claim  for  lien  as  material  used 
in  the  construction  of  the  building.  This  contention  must 
fail  for  the  reasons  (1)  that  the  material  for  form  boxes  was 
fully  paid  for  by  the  Construction  Company  on  January  23, 
1913,  and  (2)  it  does  not  appear  that  the  Lumber  Company 
knowingly  made  any  claim  for  such  material  in  their  notice 
of  claim  for  lien.  It  is  without  dispute  in  the  evidence  that 
the  payment  of  $800  to  the  Lumber  Company  on  January  23d 
constituted  in  fact  full  payment  of  all  that  was  then  due  for 
material  furnished  by  the  Lumber  Company  under  its  con- 
tract. The  omission  of  the  Lumber  Company  to  enter  it  on 
its  books  as  a  full  discharge  of  its  account  to  date  against  the 
Construction  Company  does  not  prevent  this  result.  The  fact 
is,  it  was  a  payment  of  its  claim  and  should  be  so  regarded 
under  the  facts  and  circumstances  of  the  .case.  There  is  no 
difficulty  in  separating  this  portion  of  the  account  from  the 
charges  for  material  thereafter  furnished,  and  the  statement 
of  account  attached  to  the  notice  of  claim  for  lien  is  in  no  way 
open  to  the  objection  that  lienable  and  nonlienable  items  of 
material  as  included  in  the  account  cannot  be  ascertained  and 
separated.     The  circuit  court  properly  held  "that  it  is  pos- 
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sible  from  such  notice  and  claim  to  ascertain  the  amount  and 
value  of  the  lumber  used  in  these  form  boxes ;  that  equity  re- 
quires that  the  payments  be  first  applied  to  these  separable 
nonlienable  items."  North  v.  La  Flesh,  73  Wis.  520,  41  N. 
W.  633.  The  facts  of  this  case  clearly  distinguish  it  from  the 
case  of  Rinzel  v.  Stumpf,  116  Wis.  287,  93  N.  W.  36.  In 
that  case  the  court  points  out  the  reason  for  loss  of  lien  by 
the  claimant,  namely:  "The  trouble  here  is  that  there  is  no 
evidence  presented  in  the  bill  of  exceptions  which  enables  us 
to  fix  the  price  of  the  tables  or  the  shelving.  The  bid  of  the 
plaintiff  was  to  do  the  work  for  a  lump  sum;  hence,  it  not 
appearing  how  much  the  lienable  and  nonlienable  articles 
were  to  cost,  the  judgment  cannot  stand."  The  decisions  of 
this  court  declare  that  the  mechanic's  lien  laws  provide  new 
and  additional  remedies  to  those  of  the  common  law  and  are 
to  be  liberally  construed  to  accomplish  their  equitable  purpose 
of  aiding  materialmen  and  laborers  to  obtain  compensation 
for  material  used  and  services  bestowed  upon  property  of  an- 
other and  thereby  enhancing  its  value.  The  right  to  liens  rec- 
ognized in  our  law  rests  on  principles  of  equity  and  business 
necessity.  In  the  enforcement  of  this  right  courts  recognize 
its  nature  and  impose  on  parties  asserting  it  the  duty  that 
they  "must  come  into  equity  with  clean  hands."  If  the  party 
has  complied  with  the  statute  by  giving  the  required  notice 
and  properly  filed  his  claim  for  lien,  this  right  thereto  is  not 
to  be  defeated  by  innocent  mistakes.  The  courts  generally 
declare  that,  ".  .  .  in  the  absence  of  fraud  or  bad  faith,  the 
mere  fact  that  a  lien  is  claimed  for  some  items  for  which  no 
lien  exists,  and  is  therefore  excessive,  will  not  defeat  the 
whole  lien."  20  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  411; 
Springer  L.  Asso.  v.  Ford,  168  TJ.  S.  513,  18  Sup.  Ct.  170 ; 
Oerard  B.  Allen  <&  Co.  v.  Frumet  M.  &  8.  Co.  73  Mo.  688. 

The  court  found  as  a  fact  that  the  American  Cement  Plaster 
Company  knowingly  and  intentionally  included  in  its  daim 
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for  lien  against  the  property  of  the  Mdhoney  sisters  items  for 
plaster  which  the  company  had  supplied  to  the  Construction 
Company  to  be  used  and  which  was  used  in  other  buildings, 
and  that  these  items  cannot  be  ascertained  and  separated  from 
those  actually  used  in  and  for  the  Mahoney  building.  We 
think  the  court  erred  in  these  findings  of  fact.  From  the  evi- 
dence, as  shown  in  the  above  statement  of  facts,  it  appears 
that  no  one  at  the  home  office  of  the  Cement  Plaster  Company 
had  any  knowledge  that  the  statement  of  items  for  which  a 
lien  was  claimed  contained  charges  for  plaster  not  used  in  the 
Mahoney  building.  Nor  does  the  evidence  disclose  that  Healy 
knew  a  claim  of  lien  was  being  made  for  such  items.  The 
transactions  of  the  company  and  its  attorneys  indicate  with 
reasonable  distinctness  that  they  were  mistaken  in  believing 
that  the  balance  due  on  the  company's  account  was  for  plaster 
used  in  the  Mahoney  building.  True,  Mr.  Healy  may  have 
been  negligent  in  not  taking  the  necessary  steps  to  separate 
from  the  charges  embraced  in  the  claim  of  lien  against  the 
Mahoney  building  those  actually  used  in  another  building,  but 
there  is  no  evidence  that  he  did  so  with  intent  to  defraud  the 
Mahoney  sisters.  We  are  of  the  view  that  inclusion  of  the 
items  of  plaster  used  in  the  De  Longe  building  in  this  claim 
of  lien  is  attributable  to  inadvertence  and  mistake  and  with- 
out any  intent  to  defraud  and  therefore  should  not  defeat  the 
Cement  Plaster  Company's  right  to  a  lien  for  the  material 
which  was  in  fact  used  in  and  for  the  erection  of  the  building. 
The  evidence  shows  definitely  what  amount  remained  unpaid 
on  the  account  for  material  used  in  the  Mahoney  building 
after  the  payment  of  the  $114  due  for  material  used  in  the 
De  Longe  building  and  the  credit  of  $146.60  for  sacks  re- 
turned. We  discover  no  difficulty  in  ascertaining  from  the 
statement  accompanying  the  notice  of  claim  of  lien  and  the 
deduction  of  these  last  two  credits  that  the  amount  due  and 
unpaid  for  plaster  us§d  in  the  Mahoney  building  is  $204.80. 
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The  judgment  of  the  trial  court  denying  the  Cement  Plaster 
Company's  right  to  a  lien  on  the  premises  involved  must  be 
reversed. 

By  the  Court, — That  part  of  the  judgment  from  which 
Margaret  E,  Mahoney,  Josephine  8.  Mahoney,  and  Equitable 
Surety  Company  appealed  is  aflSrmed,  and  that  part  from 
which  the  American  Cement  Plaster  Company  appealed  is  re- 
versed, and  the  cause  remanded  with  directions  to  award  the 
American  Cement  Plaster  Company  a  lien  on  the  premises 
involved  in  the  action  and  the  right  of  this  company  to  join 
in  the  foreclosure  and  sale  of  such  premises  as  the  judgment 
awards  to  other  lienors. 


State  ex  rel.  Kimberly-Clark  Company,  Appellant,  vs, 

Williams,  City  Clerk,  Kespondent. 

April  IS— May  4,  1915. 

Taxation:  Valuation  "by  assessor:  Board  of  review:  Disregard  of  evi- 
dence: Jurisdictional  error:  View  of  property:  DeciHon,  when 
disturbed:  Evidence  as  to  separate  valuation  of  improvements 
on  land, 

1.  The  assessor's  valuation  of  property  is  prima  facie  correct  and  is 

binding  on  the  board  of  review  in  the  absence  of  evidence  show- 
ing it  to  be  incorrect. 

2.  A  board  of  review  is  not  an  assessing  body,  but  is  a  ^ucwvjndicial 

body  whose  duty  it  is  to  hear  evidence  tending  to  show  errors  In 
the  assessment  roll  and  to  decide  on  such  evidence  whether  or 
not  the  assessor's  valuation  is  correct 

3.  Disregard,  by  the  board  of  review,  of  competent  testimony,  un- 

impeached  by  other  evidence,  which  shows  the  assessor's  valua- 
tion to  be  incorrect,  is  Jurisdictional  error. 

4.  Where  the  evidence  is  conflicting,  the  board  of  review  may  per- 

haps view  property  for  the  purpose  of  aiding  in  determining  the 
true  value,  but  it  cannot  base  its  decision  on  such  view  in  dis- 
regard of  the  uncontradicted  sworn  testimony. 

5.  If,  in  any  reasonable  view  of  it,  the  evidence  taken  furnished  a 

substantial  basis  for  the  action  of  the  board,  and  it  is  not  shown 
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that  it  acted  arbitrarily  or  dishonestly,  its  decision  will  not  be 
disturbed  by  the  courts. 
6.  The. owner  of  real  property  who  objects,  before  the  board  of  re- 
Tiew,  to  the  assessment  thereof  may  accept  the  assessor's  valua- 
tion of  the  land  itself  and  limit  his  objections  and  his  evidence 
to  the  separate  valuation  of  the  buildings  and  improvements. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outagamie 
county:  John  Goodland,  Circuit  Judge.     Reversed. 

The  relator  is  the  owner  of  certain  parcels  of  real  estate 
situated  in  the  city  of  Appleton.  One  of  these  was  known  as 
the  Telulah  Paper  Company  mill  plant  The  land  on  which 
the  mill  stood,  exclusive  of  improvements,  was  assessed  at 
$57,900  in  the  year  1914  and  the  improvements  were  assessed 
at  $275,000,  making  the  total  assessment  on  the  property 
$332,900.  Another  property  owned  by  the  relator  is  referred 
to  as  the  Vulcan  property.  The  land  and  power  were  assessed 
at  $102,000  and  the  improvements  at  $70,000.  A  third  prop- 
erty was  known  as  the  Atlas  mill,  the  land  and  power  being 
assessed  at  $60,000  and  the  mill  at  $60,000.  The  relator 
challenged  the  correctness  of  the  valuation  placed  upon  the 
buildings  and  improvements,  such  challenge  reciting  that  the 
Telulah  mill  was  not  worth  to  exceed  $186,000;  that  the  Vul- 
can power  house  was  not  worth  to  exceed  $51,000;  and  that 
the  Atlas  mill  was  not  worth  to  exceed  $30,000.  No  objec- 
tion was  made  to  the  value  placed  upon  the  land  and  water 
power  connected  with  any  of  these  mills. 

Pursuant  to  this  challenge  the  relator  appeared  before  the 
board  of  review  and  offered  the  testimony  of  three  witnesses 
tending  to  show  that  the  mills  were  not  worth  to  exceed  the 
amounts  set  forth  in  the  challenge.  No  evidence  to  the  con- 
trary was  offered.  The  board  of  review  reduced  the  assess- 
ment on  the  Atlas  mill  from  $60,000  to  $45,000,  but  made 
no  other  change  in  the  valuations.  The  relator  sued  out  a 
writ  of  certiorari  to  review  the  proceeding  of  the  board  of 
review,  alleging  that  it  acted  in  excess  of  its  jurisdiction  and 
in  total  disregard  of  the  uncontradicted  evidence  before  it. 
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The  board  of  review  alleged  in  its  return  to  the  writ  that  after 
hearing  the  evidence  presented  by  the  Kimberly-Clark  Com-, 
pany  it  visited  each  of  the  several  properties  and  mills  in- 
volved, making  careful,  full,  and  complete  examination  of  the 
buildings  and  machinery  connected  therewith  to  ascertain  and 
determine  the  assessable  value  of  said  several  properties  at 
the  full  value  which  could  ordinarily  be  obtained  therefor  at 
private  sale,  and  determined  and  fixed  the  assessable  values 
at  the  amounts  hereinbefore  stated.  The  return  sets  forth 
the  proceedings  had  before  the  board  of  review,  including  the 
testimony  taken  before  it.  The  relator  demurred  to  the  re- 
turn. On  the  issues  thus  made  up  the  court  entered  judg- 
ment aflSrming  the  action  of  the  board  of  review  and  over- 
ruling the  demurrer  and  quashing  and  dismissing  the  writ, 
and  awarding  respondent  $60  for  costs  and  disbursements  of 
the  action.     From  this  judgment  the  relator  appeals. 

For  the  appellant  there  were  briefs  by  Hooper  &  Hooper, 
and  oral  argument  by  Moses  Hooper. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Henry  D.  Ryan. 

Barnes,  J.  Pursuant  to  sec.  1052,  Stats.,  the  assessor 
ent.ered  in  one  column  of  his  roll  the  valuation  placed  on  the 
land  and  water  power  and  in  a  second  column  the  value  fixed 
on  improvements  and  in  a  third  column  the  aggregate  value  of 
these  two  items  as  to  all  three  properties  involved.  The  re- 
lator found  no  fault  with  the  valuations  placed  upon  the  lands 
and  water  power,  but  did  claim  that  the  improvements  were 
grossly  overvalued.  In  support  of  this  claim  it  produced 
three  competent  witnesses  who  testified  before  the  board  of 
review  on  the  value  of  these  improvements.  There  was  not 
much  variance  between  the  evidence  of  these  witnesses.  The 
Telulah  mill  had  been  assessed  at  $275,000.  The  evidence 
offered  was  to  the  effect  that  its  value  was  $186,000.  The 
Vulcan  power  house  had  been  assessed  at  $70,000.     The  evi- 
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dence  offered  showed  its  value  to  be  $51,000.  The  Atlas  mill 
was  assessed  at  $60,000.  The  evidence  showed  that  it  was 
not  worth  to  exceed  $30,000.  No  other  evidence  was  offered. 
The  board  of  review  made  a  personal  inspection  of  the  prop- 
erties and  concluded  to  reduce  the  assessment  on  the  Atlas 
mill  $15,000,  but  did  not  change  the  assessor's  valuation  on 
the  other  properties. 

The  assessment  of  the  relator's  property  made  by  the  as- 
sessor was  prima  facie  correct,  and  was  binding  on  the  board  of 
review  in  the  absence  of  evidence  showing  it  to  be  incorrect. 
State  ex  rel.  Althen  v.  Klein,  157  Wis,  308,  147  N.  W.  373, 
and  cases  cited;  State  ex  rel.  Miller  v.  Thompson,  151  Wis. 
184,  138  N.  W.  628,  and  cases  cited. 

A  board  of  review  is  not  an  assessing  body,  but  is  a  qtum- 
judicial  body  whose  duty  it  is  to  hear  evidence  tending  to 
show  errors  in  the  assessment  roll,  and  to  decide  on  such 
evidence  whether  or  not  the  assessor's  valuation  is  correct. 
Brown  v.  Oneida  Co.  103  Wis.  149,  79  N.  W.  216;  State  ex 
rel  Heller  v.  Lawler,  108  Wis.  460,  79  N.  W.  777 ;  State  ex 
rel  Augusta  v.  Losby,  115  Wis.  57,  63,  90  N.  W.  188 ;  Fond 
du  Lac  W.  Co.  v.  Fond  du  Lac,  82  Wis.  322,  334,  52  N.  W. 
439. 

Where  there  is  competent  testimony,  unimpeached  by  other 
evidence,  which  shows  that  the  assessor's  judgment  is  at  fault, 
such  evidence  cannot  be  disregarded  by  the  board  of  review. 
If  the  board  does  disregard  it,  jurisdictional  error  is  com- 
mitted. Milwaukee  I.  Co.  v.  Schubel,  29  Wis.  444,  462,  453 ; 
State  ex  rel.  Heller  v.  Lawler,  supra;  Brown  v.  Oneida  Co., 
supra;  Tainter  v.  Lucas,  29  Wis.  375 ;  Wilson  v.  Heller,  32 
Wis.  457. 

While  a  board  of  review  might  perhaps  view  property 
where  the  evidence  was  conflicting,  for  the  purpose  of  aiding 
it  in  determining  where  the  truth  lay,  it  could  not,  in  reaching 
a  conclusion,  substitute  the  opinion  which  it  formed  from 
such  view,  for  evidence,  and  decide  contrary  to  the  uncon- 
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tradicted  sworn  testimony.  Washburn  v.  M.  <6  L.  W.  R,  Co. 
59  Wis.  364,  369,  370,  18  N.  W.  328;  Munhvdtz  v.  C„  M.  & 
St.  P.  B.  Co.  64  Wis.  403,  407,  25  K  W.  438;  State  ex  rel. 
Heller  v.  Lawler,  supra;  Hughes  v.  C,  St.  P.,  M.  &  0.  R.  Co. 
126  Wis,  525,  628,  106  N.  W.  526 ;  Brown  v.  Oneida  Co., 
supra^ 

As  might  be  expected,  assessors  sometimes  make  mistakes. 
The  only  substantial  remedy  which  the  taxpayer  has,  from  a 
practical  standpoint,  is  an  appeal  to  the  board  of  review.  The 
law  very  properly  provides  for  a  guo^-judicial  hearing  before 
that  supposedly  impartial  tribunal.  The  board  stands  be- 
tween the  public  on  the  one  side  and  the  individual  on  the 
other,  and  the  theory  is  that  it  should  afford  each  a  fair  and 
impartial  hearing  and  reach  an  unbiased  and  just  conclusion 
on  the  evidence.  Here  the  board,  honestly  enough  no  doubt, 
acted  under  the  mistaken  belief  that  it  could  disregard  the 
evidence  submitted,  and  perform  the  functions  of  an  assessor 
and  follow  its  own  opinion  on  values,  regardless  of  the  sworn 
testimony  produced.  In  proceeding  in  this  way  it  committed 
jurisdictional  error. 

If  in  any  reasonable  view  of  it  the  evidence  taken  furnished 
a  substantial  basis  for  the  action  of  the  board,  and  it  is  not 
shown  that  it  acted  arbitrarily  or  dishonestly,  its  decision  will 
not  be  disturbed  by  the  courts.  Slate  ex  rel.  Althen  v.  Klein, 
157  Wis.  308,  147  N.  W.  373,  and  cases  cited.  It  cannot  be 
said  that  any  reasonable  view  of  the  evidence  will  support  the 
conclusion  reached  here,  because  the  conclusion  is  contrary  to 
all  the  evidence. 

While  conceding  that  there  was  no  evidence  offered  to  sus- 
tain the  decision  of  the  board,  the  respondent  insists  that  it 
had  a  right  to  reach  a  conclusion  as  a  result  of  a  personal  ex- 
amination of  the  property,  and  that  in  any  event  the  evidence 
offered  by  the  relator  was  weak,  unsatisfactory,  inconclusive, 
and  insufficient  to  overcome  the  prima  facie  case  made  by  the 
assessment  roll  itself.     As  already  shown,  the  board  could  not 
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disregard  the  sworn  testimony  simply  because  it  viewed  the 
property  and  reached  a  conclusion  at  variance  with  that  of 
the  witnesses. 

Except  in  one  particular  we  do  not  understand  the  force  of 
the  other  objections  made  to  the  suflSciency  of  the  testimony 
offered  by  the  relator.  That  evidence  went  directly  to  the 
market  value  of  the  property,  what  it  was  worth  at  private 
sale  as  between  buyer  and  seller.  The  explanations  made  by 
the  witnesses  on  their  direct  and  cross-examinations,  as  to  how 
they  reached  the  results  testified  to,  were  pertinent  and  proper. 
It  is  suggested,  however,  that  the  evidence  should  have  been 
directed  to  the  value  of  the  entire  plants :  land,  water  power, 
and  buildings,  instead  of  to  the  buildings. 

If  the  relator  was  satisfied  with  the  assessment  on  its  land 
and  water  power  it  was  not  obliged  to  enter  into  any  contro- 
versy over  it.  It  might  accept  the  result  as  correct  and  abide 
by  it.  Since  the  law  required  the  two  items  to  be  valued 
separately,  no  reason  is  apparent  why  the  judgment  of  the 
assessor  could  not  be  accepted  as  to  one  of  the  items,  while  his 
conclusion  on  the  other  was  assailed.  The  legislature  has 
made  a  division  for  the  purpose  of  assessment  of  things  that 
are  not  easily  divisible,  but  the  relator  was  not  responsible 
for  this,  and  was  obliged  to  meet  the  condition  which  con- 
fronted it.  There  is  nothing  to  show  that  the  witnesses  for 
the  relator  proceeded  on  any  wrong  basis  or  erroneous  theory 
in  arriving  at  the  values  they  testified  to. 

We  conclude  that  the  court  erred  in  affirming  the  decision 
of  the  board  of  review  and  in  overruling  the  relator's  de- 
murrer to  the  return  and  in  quashing  and  dismissing  the  writ. 
The  demurrer  should  have  been  sustained  and  appropriate 
relief  granted  to  the  relator  on  its  writ. 

By  the  (7our<.— Judgment  reversed,  and  cause  remanded 
for  further  proceedings  according  to  law. 

Keewin,  J.,  took  no  part. 
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WiLGEB,  Administratrix,  Respondent,  vs.  Wisconsin  Tbac- 
TiON,  Light,  Heat  &  Poweb  Company,  Appellant. 

AprU  is—May  4,  1915. 

Death  caused  hy  negligence:  Electric  current:  Contributory  negli- 
gence: Finding  by  jury:  Reversal  on  appeal, 

1.  In  an  action  to  recover  for  death  of  a  person  caused  by  negligence, 

a  finding  by  the  Jury,  approved  by  the  trial  court,  acquitting  the 
deceased  of  contributory  negligence  will  not  be  disturbed  on  ap- 
peal unless  the  evidence  of  contributory  negligence  is  clear,  con- 
vincing, and  practically  undisputed. 

2.  Plaintiff's  intestate,  an  adult,  knew  that  electricity  was  a  dan- 

gerous agent  and  that  a  fellow  employee  whose  hand  had  come 
in  contact  with  the  metal  part  of  a  certain  switch  had  received 
a  severe  shock — so  severe  that  a  part  of  the  fiesh  of  his  hand 
was  actually  adhering  to  the  metal,  or  so  believed  to  be  by  said 
intestate;  yet,  in  spite  of  such  knowledge  and  for  no  useful  pur- 
pose, but  merely  to  demonstrate  to  another  employee  that  a 
spark  could  be  drawn  from  the  metal  part  of  the  switch,  he  held 
the  knuckle  of  his  little  finger  close  to  or  In  contact  with  such 
metal  part  and  received  a  fatal  shock.  Held,  that  he  was  guilty 
of  contributory  negligence  as  matter  of  law,  even  though  he  did 
not  know,  and  perhaps  had  no  reason  to  believe,  that  the  switch 
was  charged  with  a  deadly  current.  It  was  not  essential  that 
he  should  have  known  the  precise  extent  of  the  danger. 

Appeal  from  a  judgment  of  the  municipal  court  of  Outa- 
gamie county :  Thomas  H.  Eyan,  Judge.     Reversed. 

Action  to  recover  damages  for  the  death  of  Joseph  Wilger, 
an  employee  of  the  Fox  River  Valley  Marble,  Granite  &  Cut 
Stone  Works,  caused  by  his  receiving  an  electric  shock  while 
touching  or  coming  in  close  proximity  to  a  switch  in  the 
marble  works,  the  wires  of  which  were  supplied  by  the  de- 
fendant with  electric  current  through  a  set  of  transformers. 
The  Marble  Works  was  originally  joined  as  a  defendant,  but 
the  case  as  to  it  was  settled  for  $900. 

It  appears  that  on  September  17,  1910,  the  deceased,  a  tool 
sharpener,  had  worked  in  the  forenoon.  In  the  afternoon 
at  about  half -past  3  he  returned  for  his  umbrella.     In  one  of 
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the  rooms  in  the  plant  was  a  pnmp  for  drawing  drinking 
water  run  by  electric  power.  The  pump  was  operated  by 
closing  an  ordinary  three-prong  knife  electric  switch  located 
a  few  feet  from  it  on  a  wall.  In  the  forenoon  of  that  day  an 
employee  named  Carr  had  received  a  shock,  presumably  upon 
touching  a  metal  part  of  the  switch.  The  deceased  and  one 
SchaefBer  were  discussing  the  fact  that  Carr  had  received  a 
shock,  and  Schaeffler  remarked  that  Carr  must  have  touched 
a  metal  part  or  he  would  not  have  received  a  shock,  to  which 
the  deceased  replied,  "Of  course  he  must  have  touched  the 
metal,  because  I  can  see  where  his  skin  is  hanging  on  the 
metal  yet,"  and  he  remarked  that  Carr  must  have  been  care- 
less to  get  a  shock.  Two  or  three  minutes  later  the  deceased, 
apparently  addressing  his  remarks  to  Schaeffler,  who  was  then 
looking  out  of  a  window,  said,  "I  will  show  you."  Schaeffler 
upon  hearing  these  words  turned  around  and  looked  at  the 
deceased,  who  was  then  standing  in  front  of  the  switch  in 
question  some  fourteen  feet  away,  and  saw  him  put  the  knuckle 
of  the  little  finger  of  his  right  hand  against  or  close  up  to  the 
metal  part  of  the  switch.  The  contact  or  proximity  of  the 
knuckle  to  the  metal  was  followed  by  a  flash,  and  the  deceased 
after  staggering  for  a  moment  fell  to  the  floor,  and  died  ap- 
parently instantaneously  and  without  regaining  consciousness. 
At  the  time  of  the  flash  Schaeffler,  who  had  started  to  walk 
toward  the  deceased  when  he  turned  around,  was  about  six 
feet  away  and  was  looking  at  what  deceased  was  doing.  The 
knuckle  of  the  little  finger  of  his  right  hand  was  afterwards 
found  to  be  burned.  At  the  time  he  received  the  shock  he 
stood  upon  a  cement  floor  which  was  wet  in  spots  and  dry  in 
spots. 

PlaintiflF  claims  the  defendant  was  negligent  in  permitting 
one  of  its  transformers  to  become  out  of  repair,  by  reason  of 
which  a  current  of  high  potential,  in  excess  of  250  volts  and 
dangerous  to  human  life,  was  allowed  to  reach  the  switch  in 
question*     The  jury  found  (1)  that  deceased  came  to  his 
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death  by  coming  in  contact  with  the  switch  in  question; 
(2)  that  one  of  the  transformers  through  which  power  w^ 
supplied  to  the  motor  operating  the  pump  was  so  damaged 
and  out  of  repair  at  the  time  deceased  was  killed  as  to  permit 
a  high  potential  current  in  excess  of  250  volts  and  dangerous 
to  human  life  to  reach  the  switch;  (3)  that  such  condition  of 
disrepair  had  existed  for  such  a  length  of  time  that  the  de- 
fendant in  the  exercise  of  ordinary  care  and  prudence  ought 
to  have  known  and  remedied  the  same  before  the  accident; 
(4)  that  the  defendant  was  negligent  in  permitting  said  cur- 
rent to  enter  the  plant  of  the  Marble  Works;  (5)  that  such 
negligence  was  the  proximate  cause  of  the  death  of  deceased ; 
(6)  that  no  want  of  ordinary  care  and  prudence  on  the  part 
of  deceased  contributed  to  his  death ;  and  (7)  damages  "$3,000 
from  Traction  Company,  which  with  the  $900  heretofore  re- 
ceived makes  $3,900."  From  a  judgment  for  plaintiff  in  the 
sum  of  $3,000  and  costs  entered  upon  the  verdict  the  defend- 
ant appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Van  Dyke,  Shaw,  Muskat  &  Van  Dyke,  and  for  the  respond- 
ent on  that  of  Martin,  Martin  &  Martin. 

ViNJB,  J.  Defendant  presents  three  grounds  upon  which 
the  judgment  should  be  reversed.  First,  because  it  does  not 
appear  that  the  transformer  was  defective  or  out  of  repair; 
second,  because,  if  out  of  repair,  defendant  was  not  charge- 
able with  notice  thereof;  and  third,  because  the  deceased  was 
guilty  of  contributory  negligence  as  a  matter  of  law.  Hav- 
ing reached  the  conclusion  that  the  undisputed  evidence  sus- 
tains the  defendant  as  to  the  third  ground  it  becomes  needless 
to  consider  the  other  two. 

The  jury  absolved  the  deceased  from  contributory  negli- 
gence and  the  trial  court  approved  of  such  finding  by  entering 
judgment  for  plaintiff.  Under  such  circumstances  the  evi- 
dence of  contributory  negligence  must  be  clear  and  convine- 
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ing  and  be  practically  undisputed  in  order  to  warrant  this 
court  in  disturbing  the  result.  In  this  case  the  evidence  re- 
lating to  the  negligence  of  deceased  is  undisputed,  and  we 
deem  it  so  clearly  spells  negligence  that  the  jury's  finding  to 
the  contrary,  though  approved  by  the  court,  cannot  be  per- 
mitted to  stand. 

The  only  testimony  touching  the  conduct  of  the  deceased  at 
the  time  he  met  his  death  is  that  given  by  Mr.  Schaeffler,  the 
substance  of  which  is  set  out  in  the  statement  of  facts.  From 
such  testimony  it  appears  that  deceased  knew  a  shock  would 
be  received  by  coming  in  contact  with  or  in  close  proximity  to 
the  metal  part  of  the  switch.  True,  he  did  not  know,  and 
perhaps  had  no  reason  to  believe,  that  it  was  charged  with  a 
deadly  current ;  neither  did  he  know  that  it  was  not.  But  it 
was  not  essential  that  he  should  have  known  the  precise  ex- 
tent of  the  danger  or  injury.  CooUdge  v.  Hallaiier,  126  Wis. 
244,  105  K  W.  568 ;  Coel  v.  Oreen  Bay  T.  Co.  147  Wis.  229, 
133  K  W.  23 ;  Dodge  v.  Kaufman,  152  Wis.  171,  139  N.  W. 
741 ;  Luebhen  v.  Wis,  T.,  L.,  H.  &  P.  Co.  154  Wis.  378,  141 
N.  W.  214.  In  Dodge  v.  Kaufman,  »upra,  the  rule  is  thus 
stated : 

"It  is  not  necessary  that  the  precise  injury  should  be  an- 
ticipated, or  that  it  should  be  foreseen  that  an  injury  may 
happen  in  a  particular  manner.  It  is  sufficient  if  an  ordi- 
narily careful  and  prudent  person  ought,  under  the  circum- 
stances, to  have  foreseen  that  an  injury  might  probably  result 
from  the  risk  in  question." 

Deceased  was  a  blacksmith  forty-six  years  of  age,  and  knew 
that  electricity  was  a  dangerous  agent.  He  knew  that  Carr 
had  that  forenoon  received  a  severe  shock — so  severe  that  a 
part  of  the  flesh  of  his  hand  was  actually  adhering  to  the 
metal,  or  so  believed  to  be  by  the  deceased.  Yet  in  spite  of 
such  knowledge  and  for  no  useful  purpose,  and  not  in  the  line 
of  his  duty  as  an  employee,  but  merely  to  demonstrate  to 
Schaeffler  that  a  spark  could  be  drawn  from  the  metal  part  of 
Vol.  160  —  42 
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the  switch,  he  makes  the  fatal  experiment.  It  is  evident  that 
he  did  not  intend  to  either  open  or  close  the  switch,  for  he 
held  the  knuckle  of  his  little  finger  toward  the  metal  part. 
He  made  no  attempt  to  take  hold  of  the  handle.  The  switch 
at  the  time  was  open  and  the  handle  stood  out  horizontally 
from  the  wall.  A  few  moments  before  Schaeffler  had  said  he 
was  going  to  take  a  drink  and  the  deceased  replied  that  he  was 
going  home — indicating  that  he  did  not  want  a  drink  and  was 
not  going  to  use  the  switch.  It  is  strongly  urged  by  plaintiff 
that  deceased  did  not  touch  the  metal  part  of  the  switch.  This 
is  probably  true  for  two  reasons — first,  because  Schaeffler 
walked  about  eight  feet  while  deceased  held  his  knuckle  near 
the  switch  before  a  spark  was  drawn,  and  second,  the  presence 
of  a  spark  or  flash  would  indicate  that  the  current  arced — 
that  there  was  some  space  between  the  knuckle  and  metal. 
That  he  intended  to  draw  a  spark  and  not  point  out  some- 
thing is  evident  from  the  fact  that  he  used  the  knuckle  of  the 
little  finger  and  not  the  index  finger  or  the  little  finger  itself — 
also  from  the  fact  that  he  brought  the  knuckle  so  close  to  the 
metal  that  it  either  touched  or  Schaeffler,  who  was  only  about 
six  feet  away  from  him,  thought  it  touched.  Such  conduct 
on  the  part  of  an  adult  being  but  a  voluntary  useless  experi- 
mentation with  a  known  dangerous  agency  amoimts  to  con- 
tributory negligence.  For  analogous  cases  see  Billington  v. 
Eastern  Wis.  B,  <&  L.  Co.  137  Wis.  416,  119  K  W.  127  ; 
Glander  v.  Milwaukee  E.  R.  &  L.  Co.  155  Wis.  381,  144  N. 
W.  972 ;  Stark  v.  Muskegon  T.  <&  L.  Co.  141  Mich.  575,  104 
N.  W.  1100,  and  note  to  same  in  1  L.  R.  A.  n.  s.  822.  In 
Billington  v.  Eastern  Wis.  B.  &  L.  Co.,  supra,  plaintiff  was 
held  guilty  of  contributory  negligence  though  he  took  hold  of 
a  live  wire  for  the  laudable  purpose  of  placing  it  beyond  the 
reach  of  children  who  were  playing  with  it,  and  though,  with- 
out real  knowledge,  he  assumed  the  insulation  of  the  wire 
would  protect  him  from  danger. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint 
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Bennington  County  Savings  Bank,  Appellant,  vs.  Lowry 

and  others,  Bespondents. 

April  U—May  -J,  1915. 

Contracts:  Mortgages  taken  by  foreign  corporations:  Validation  "by 
sta^te:  Subsequent  invalidation  by  repeal:  Impairing  obliga- 
tion: Statutes:  Repeal:  Construction. 

1.  Ch.  214,  Laws  of  1911»  haying  yalidated  mortgages  which  were 

void  (under  sec.  1770&,  Stats.)  because  taken  by  foreign  cor- 
porations not  licensed  to  do  business  in  this  state,  such  mort- 
gages could  not  be  again  inyalidated  by  the  repeal  of  that  act, 
since  that  would  be  an  unconstitutional  impairment  of  the  ob- 
ligation of  contracts. 

2.  By  ch.  214,  Laws  of  1911,  mortgages  taken  by  foreign  corporations 

before  May  26,  1911,  were  declared  yalid.  By  ch.  248,  Laws  of 
1913,  mortgages  taken  by  foreign  corporations  after  May  26, 
1911,  and  prior  to  January  1,  1914,  were  declared  yalid.  Held^ 
that  there  was  no  intent  to  inyalidate,  by  the  act  of  1913,  the 
mortgages  legalized  by  the  act  of  1911. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  Bybon  B.  Park,  Judge.     Reversed. 

Plaintiff  brings  this  action  to  recover  $450  and  interest 
thereon  and  for  the  foreclosure  of  a  mortgage  and  the  sale  of 
the  property  mortgaged. 

The  plaintiff  is  a  foreign  corporation  organized  imder  the 
laws  of  the  state  of  Vermont.  On  April  1,  1905,  the  defend- 
ant William  Lowry,  a  resident  of  Superior,  Wisconsin,  bor- 
rowed of  the  plaintiff  the  sum  of  $450,  giving  his  promissory 
note  therefor,  whereby  he  promised  to  repay  this  amount  with 
interest  in  three  years,  and  as  security  for  the  loan  he  gave  a 
mortgage  upon  Wisconsin  real  estate  which  he  owned.  The 
three  years  expired  in  April,  1908,  and  the  note  and  mort- 
gage were  renewed  for  three  years.  In  April,  1911,  when 
due,  the  loan  had  not  been  paid.  Lowry  wished  to  renew  for 
another  three  years  and  negotiated  with  Mr.  Cook,  agent  for 
the  plaintiff  company,  who  agreed  to  renew  the  note  and 
mortgage,  as  there  was  some  doubt  whether  the  plaintiff  com- 
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pany  would  again  renew  it.  A  renewal  note  and  mortgage 
were  made  out  by  Lowry  to  Mr.  Cook.  The  plaintiff  com- 
pany concluded  again  to  renew  the  loan  for  a  term  of  three 
years,  and  Mr.  Cook  assigned  the  note  and  mortgage  to  the 
company.  At  the  expiration  of  this  last  three-year  renewal 
the  note  remained  unpaid,  and  this  present  action  for  a  fore- 
closure and  sale  was  commenced.  The  defendant  Ella  Z. 
Heyroth  claims  an  interest  in  the  property,  and  the  testimony 
tends  to  show  that  WiUiam  Lowry  conveyed  the  property  to 
her. 

The  defendants  in  their  answers  allege  in  substance  that  the 
plaintiff  is  a  foreign  corporation  and  has  not  complied  with 
sec.  17706  of  the  Wisconsin  Statutes;  that  the  plaintiff  has 
never  been  licensed  to  do  business  or  hold  property  in  the  state 
of  Wisconsin. 

The  circuit  court  found  that  the  plaintiff  corporation  had 
not  complied  with  sec.  17706  of  the  Wisconsin  Statutes  and 
therefore  declared  that  the  note  lind  mortgage  are  void,  and 
entered  a  judgment  for  the  defendants  Willitun  Lowry  and 
Ella  Z.  Heyroth  dismissing  the  action  and  for  their  costs  and 
disbursements.     This  is  an  appeal  from  such  judgment. 

For  the  appellant  there  were  briefs  by  Lose,  Powell  &  Luse, 
and  oral  argument  by  L.  K.  Luse. 

For  the  respondents  Tf  m.  Lowry  and  Ella  Z.  Heyroth  the 
cause  was  submitted  on  the  brief  of  Victor  Linley.  He  con- 
tended, inter  alia,  that  since  ch.  214,  Laws  of  1911,  gave  no 
time  and  provided  no  limitation  within  which  persons  af- 
fected might  assert  their  rights  or  set  up  their  defenses,  it  was 
invalid  so  far  as  such  persons  and  their  rights  and  defenses 
were  concerned;  that  consequently  it  was  invalid  so  far  as 
the  defendants  Lowry  and  Heyroth  and  their  rights  and  de- 
fenses were  concerned.  Puffer  v,  Welch,  144  Wis.  506,  129 
N,  W.  525 ;  Orton  v.  Noonan,  23  Wis.  102 ;  Nelson  v.  Rounr 
tree,  23  Wis.  367;  HasbroucJc  v.  MihvauTcee,  13  Wis.  37; 
Lancaster  v.  Barr,  25  Wis.  560;  Davis  v.  Menasha,  21  Wis* 
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491;  Sydnor  v.  Palmer,  32  Wis.  406.  Ch.  248,  Laws  of 
1913,  substituted  a  provision  which  was  contrary  and  repug- 
nant to  the  amendment  of  1911  and  consequently  repealed  the 
amendment  of  1911  expressly.  Since  the  legislature  con- 
ferred whatever  right  the  plaintiff  had,  the  legislature  had  the 
power  to  take  away  that  right  by  repealing  the  statute  giving 
it,  Borrman  v.  Schober,  18  Wis.  437.  This  is  not  a  case  of 
a  contract  made  pursuant  to  an  existing  statute.  Here  the 
contract  had  already  been  made  and  was  invalid.  The  legis- 
lature only  conferred  validity  upon  a  prior  invalid  transac- 
tion. The  plaintiff  had  no  vested  right  in  a  remedial  statute 
of  the  legislature.     Bormian  v.  Schoher,  18  Wis.. 437. 

SiEBECKEK,  J.  It  is  admitted  that  the  defendant  Lowry 
borrowed  the  $450  from  the  plaintiff  and  that  the  bank  is  a 
foreign  corporation  and  at  the  time  of  making  the  loan  had 
not  complied  with  the  provision  of  sec.  I770fe,  Stats.,  to  ob- 
tain a  license  to  do  business  in  this  state.  Under  the  statutes 
of  this  state,  when  the  loan  was  made  in  April,  1911,  the 
mortgage,  at  the  election  of  the  defendant  Lowry,  was  invalid 
as  to  the  bank,  which  precluded  the  bank  from  enforcing  the 
mortgage  in  any  manner.  Lanz-Owen  <&  Co.  v.  Garage  E.  M. 
Co.  151  Wis.  555,  139  N.  W.  393.  By  ch.  214,  Laws  of 
1911,  amending  sub.  2,  sec.  17706^  it  was  provided  that 
"Mortgages  or  trust  deeds  heretofore  taken  by  foreign  corpora- 
tions to  secure  the  payment  of  money  loaned  or  advanced  are 
hereby  declared  valid."  This  act  was  approved  May  26, 
1911,  which  was  subsequent  to  the  giving  of  the  mortgage  in- 
volved here.  It  is  not  disputed  but  that  this  act  validated 
the  mortgage.  It  is  a  recognized  rule  that,  when  a  contract 
is  invalid  by  reason  of  some  impediment  which  does  not  af- 
fect the  merits  or  natural  justice  of  the  obligation,  it  is  with- 
in the  power  of  the  legislature  to  remove  such  obstacle  and 
validate  the  contract.  This  in  no  way  deprives  the  parties 
thereto  of  any  vested  rights  protected  by  the  fundamental  law 
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of  the  land.  "A  party  has  no  vested  right  in  a  defense  based 
upon  an  informality  not  affecting  his  substantial  equities." 
Cooley,  Const.  Lim.  (7th  ed.)  529.  The  healing  statute  must 
be  confined  to  validating  acts  which  were  within  the  power 
of  the  legislature  to  have  authorized  in  the  first  instance. 
Nat.  8.  Co.  V.  Architectural  D.  Co.  226  U.  S.  276,  33  Sup. 
Ct.  17 ;  Single  v.  Marathon  Co.  38  Wis.  363 ;  Gross  v.  U.  S. 
Mortgage  Co.  108  U.  S.  477,  2  Sup.  Ct.  940 ;  PUtsbitrg  C.  Co. 
V.  West  Side  B.  R.  Co.  227  Pa.  St.  90,  75  Atl.  1029 ;  West 
Side  B.  R.  Co.  v.  Pittsburgh  C.  Co.  219  U.  S.  92,  31  Sup.  Ct 
96,  and  cases  there  cited.  The  mortgage  having  been  vali- 
dated by  the  act  of  1911,  it  became  in  all  respects  as  good  and 
valid  a  contract  between  the  parties  thereto  as  if  no  impedi- 
ment to  its  validity  had  existed  when  it  was  made.  The  nat- 
ural result  of  this  is  that  from  the  time  of  its  validation  it 
was  within  the  protection  of  the  provisions  of  sec  12,  art-  I, 
of  the  state  constitution,  and  sec.  10,  art.  I,  of  the  federal 
constitution,  forbidding  the  passage  of  any  laws  impairing  the 
obligation  of  contracts.  The  trial  court  was  of  the  view  that 
ch.  248,  Laws  of  1913,  repealed  the  validating  clause  of  the 
act  of  1911  and  declared  valid  only  such  mortgages  as  were 
taken  by  foreign  corporations  after  May  26,  1911,  and  prior 
to  January  1,  1914,  and  that  this  legislative  act  necessarily 
"implies  the  invalidity  of  all  other  mortgages  taken  by  for- 
eign corporations,"  and  therefore  held  the  mortgage  in  litiga- 
tion here  to  be  void.     Ch.  248,  Laws  of  1913,  provides: 

"Mortgages  or  trust  deeds  taken  by  foreign  corporations 
after  the  twenty-sixth  day  of  May,  1911,  and  prior  to  Janu- 
ary 1,  1914,  to  secure  the  payment  of  money  heretofore  or 
hereafter  loaned  or  advanced  pursuant  to  such  mortgages  or 
deeds  of  trust,  are  hereby  declared  valid.  .  .  ." 

We  discover  nothing  in  the  context  of  this  act  expressive  of 
a  legislative  intent  to  declare  void  the  mortgages  which  had 
been  validated  by  the  act  of  1911.  The  contention  of  appel- 
lant that  the  legislature,  by  omitting  the  validating  part  of 
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the  1911  act  and  enacting  the  foregoing,  acted  upon  the  theory 
that  all  mortgages  prior  to  May  26,  1911,  were  then  valid  in 
the  law,  and  that  this  status  of  such  contracts  having  become 
fixed  it  was  unnecessary  to  further  specifically  recognize  them 
in  the  amendment  of  1913,  seems  well  founded  in  view  of  the 
objects  sought  to  be  accomplished  by  this  legislation.  All 
legislative  efforts  were  evidently  directed  to  legalize  the  mort- 
gages rendered  invalid  under  the  original  provisions  of  the 
statutes,  and  manifestly  there  was  no  intent  to  invalidate  by 
the  act  of  1913  those  legalized  in  1911.  Further,  if  the  legis- 
lature had  intended  such  a  result  the  attempt  would  have 
failed  under  the  constitutional  provisions  forbidding  the  pas- 
sage of  laws  impairing  the  obligation  of  contracts.  The 
mortgage  in  question  is  a  valid  mortgage  in  the  hands  of  the 
plaintiff  and  is  enforceable  by  it  to  obtain  payment  of  the 
amount  due  on  the  note  which  it  secures.  The  circuit  court 
erred  in  dismissing  the  action. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  direction  for  further  proceed- 
ings according  to  law. 


Dorwin,  Eespondent,  vs.  iN'oRTH  Wisconsin  FAitMERs  Mu- 
TUAX  Cyclone  Insurance  Company,  Appellant. 

April  IJh-May  -J,  1915. 

Hail  insurance:  MtUual  company:  By-laws  construed:  Ded/uction  of 
expenses  from  proceeds  of  assessment:  Payment  of  losses  pro 
rata:  When  expenses  loere  incurred:  Presumptions. 

1.  A  by-law,  made  part  of  a  hail  Insurance  policy  issued  by  a  mutual 
company,  provided  that  "Assessments  for  hail  insurance  losses 
shall  be  ten  cents  per  acre  each  year  or  part  of  a  year  that  such 
policy  is  in  force,  and  the  losses  of  one  year,  if  in  the  aggregate 
they  exceed  the  amount  realized  from  the  assessment  on  hail 
policies  for  such  year  and  amount  of  hail  insurance  on  hand. 


664         SUPREME  COURT  OF  WISCONSIX.      [May 

Dorwin  v.  North  Wisconsin  F.  M.  C.  Ins.  Co.  160  Wis.  663. 

shall  be  paid  pro  rata  from  the  amount  so  realized  and  on  hand, 
which  payment  shall  be  in  full  for  such  loss."  Held,  that  the 
general  expenses  of  the  hall  department  of  the  company  were 
first  to  be  paid  out  of  the  amount  realized  from  the  assessment 
on  hail  policies,  before  payment  of  the  balance  pro  rata  upon 
losses. 
2.  Where,  under  the  by-laws,  but  one  assessment  was  to  be  made  in 
each  year,  which  was  required  to  be  for  "one  full  year's  losses 
and  expenses,"  and  the  fiscal  year  ended  October  1st,  expenses 
Incurred  after  October  1st  were  properly  payable  out  of  the  next 
year's  assessment;  and  where  expenses  incurred  in  1911  were 
paid  out  of  the  1912  assessment  it  will  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  they  were  Incurred  after 
October  1,  1911. 


Appeal  from  a  judgment  of  the  circuit  court  for  Barron 
county:  Geokge  Thompson,  Judge.     Reversed. 

This  action  was  brought  to  recover  damages  for  loss  oc- 
casioned by  hail.  The  defendant  is  a  mutual  insurance  com- 
pany organized  under  the  laws  of  the  state  of  Wisconsin  for 
the  purpose  of  insuring  against  hail,  tornadoes,  cyclones,  and 
hurricanes.  During  the  year  1912  a  number  of  persons  named 
in  the  complaint  who  procured  insurance  in  the  defendant 
company  against  damage  by  hail  suffered  losses,  which  were 
adjusted  at  the  sum  of  $4,438.  The  complaint  alleges  that 
the  defendant  paid  to  each  of  the  policy-holders  on  account  of 
his  loss  forty-five  per  cent,  of  the  amount  thereof,  leaving  an 
impaid  balance  of  fifty-five  per  cent.,  which  amount  was  due 
and  unpaid  and  amounted  to  $2,440.90.  The  complaint  then 
alleges  that  all  of  the  claims  under  the  aforesaid  policies  were 
assigned  to  the  plaintiff,  and  he  brings  this  action  to  recover 
the  unpaid  balance  due  on  said  losses. 

The  answer  admitted  that  the  losses  suffered  were  adjusted 
as  stated  in  the  complaint  and  that  the  defendant  paid  forty- 
five  per  cent,  of  the  amount  thereof.  It  then  sets  forth  that 
the  persons  mentioned  in  the  complaint  were  and  are  mem- 
bers of  the  defendant  company  and  that  each  of  them  signed 
a  written  application,  which  is  annexed  to  and  made  part  of 
the  answer ;  that  in  becoming  members  of  the  defendant  com- 
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pany  each  of  the  parties  mentioned  in  the  complaint  agreed  to 
be  bound  and  governed  by  the  by-laws  of  the  company;  that 
imder  such  by-laws  and  under  the  conditions  of  the  policies 
issued  to  each  of  said  persons  the  defendant  agreed  to  pay  in 
case  of  loss,  and  said  persons  agreed  to  accept  in  full  satis- 
faction of  all  claims  for  losses  they  might  have  sustained  un- 
der their  policies,  such  sum  as  is  provided  for  by  sec.  9  of 
the  by-laws  of  the  defendant  company,  which  section  reads  as 
follows : 

"Assessments  for  hail  insurance  losses  shall  be  ten  cents 
per  acre  each  year  or  part  of  a  year  that  such  policy  is  in 
force,  and  the  losses  of  one  year,  if  in  the  aggregate  they  ex- 
ceed the  amount  realized  from  the  assessment  on  hail  policies 
for  such  year  and  amount  of  hail  insurance  on  hand,  shall  be 
paid  pro  rata  from  the  amount  so  realized  and  on  hand,  which 
payment  shall  be  in  full  for  such  loss." 

A  copy  of  the  policy  is  attached  to  and  made  part  of  the 
answer,  which  policy  contains  the  above  recital  as  well  as 
numerous  other  by-laws. 

It  is  further  alleged  that  in  the  fall  of  1912  the  defendant 
company,  under  and  in  pursuance  of  its  said  by-laws,  levied 
an  assessment  of  ten  cents  an  acre  on  the  total  acreage  insured 
against  loss  by  hail,  and  that  the  amount  of  such  levy,  to- 
gether with  the  amount  of  hail  insurance  money  then  on  hand, 
did  not  exceed  forty-five  per  cent,  of  the  hail  losses  sustained 
by  its  members  and  policy-holders  that  year,  and  that  before 
the  commencement  of  the  action  defendant  paid  to  the  per- 
sons named  in  the  complaint  their  pro  rata  share  of  the 
amount  of  said  levy,  to  wit,  forty-five  per  cent.,  which  sum 
they  accepted  and  received  in  full  satisfaction  of  their  claims. 

The  case  was  tried  by  the  court,  a  jury  having  been  waived. 
It  was  stipulated  on  the  trial  that  the  amount  of  the  assess- 
ment for  1912  was  $5,720.40,  and  that  of  said  amount 
$5,017.60  was  collected.  It  was  further  stipulated  that  there 
was  no  hail  insurance  fund  on  hand  over  and  above  the 
amount  of  said  levy;  that  the  total  loss  of  said  company  on 
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account  of  hail  insurance  for  said  year  amounted  in  the  aggre- 
gate to  $7,780.60.  It  was  further  stipulated  that  the  general 
expenses  of  the  company  in  the  hail  department  for  the  year 
1912  were  $1,687.45,  and  that  $174.55  of  that  amount  was 
expenses  paid  out  for  the  previous  year  1911,  and  that  no 
part  of  the  expenses  so  incurred  was  incurred  in  the  collection 
of  said  hail  insurance  assessment.  It  was  also  stipulated 
that  the  by-law  heretofore  quoted  was  adopted  and  became 
a  by-law  on  January  1,  1912.  Out  of  the  assessment  made 
in  1912  there  was  first  paid  or  deducted  the  expenses  of  con- 
ducting the  hail  insurance  department.  The  balance  of  the 
amount  collected  was  distributed  pro  raid  among  the  policy- 
holders. 

The  circuit  court  held  that  the  policy-holders  were  not  en- 
titled to  collect  the  face  of  their  policies,  but  that  they  were 
entitled  to  receive  the  full  amount  of  the  assessment  made, 
without  any  deduction  for  expenses  of  carrying  on  the  busi- 
ness. In  other  words,  the  court  held  that  the  $1,687.45  held 
out  for  expenses  should  have  been  paid  to  the  policy-holders, 
and  judgment  was  awarded  to  the  plaintiff  for  his  pro  rata 
share  of  this  sum,  amounting  to  $953.  The  defendant  ap- 
peals from  this  judgment. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
J.  W.  Soderherg. 

Spencer  Haven,  for  the  respondent 

BiLRNES,  J.  The  question  involved  on  this  appeal  is 
whether  the  defendant  had  the  right  to  pay  the  expenses  in- 
curred out  of  the  assessment  made  in  1912.  The  trial  judge 
held  that  the  policy-holders  were  entitled  to  the  entire  pro- 
ceeds of  the  assessment  without  deduction  for  expenses.  In 
the  final  analysis  the  answer  must  depend  upon  the  construc- 
tion placed  upon  the  by-law  quoted  in  the  statement  of  facts, 
and  the  case  was  decided  on  this  basis.  The  by-law  is  sus- 
ceptible of  the  construction  given  it  by  the  circuit  court,  but 
we  do  not  think  it  is  the  correct  one.     The  reasonableness  of 
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the  expenses  paid  is  not  called  in  question.  The  defendant 
was  obliged  to  incur  expenses  in  soliciting  insurance  and  in 
adjusting  losses  and  for  other  legitimate  purposes.  These 
expenses  had  to  be  met  in  some  way,  and  the  only  practical 
way  to  meet  them  was  by  making  an  assessment  to  cover 
them.  Under  the  construction  adopted  by  the  court  it  might 
well  be  that  they  could  not  be  paid  at  all.  We  are  of  the 
opinion  that  the  application,  the  policy,  and  the  by-law  all 
contemplate  that  indebtedness  should  not  be  carried  over 
from  one  fiscal  year  to  another  and  that  the  expenses  should 
first  be  paid  out  of  the  assessment  made  and  the  balance  used 
to  pay  losses,  and  that  the  policy-holders  should  be  entitled 
only  to  such  balance. 

It  was  stipulated  that  of  the  expenses  paid  $174.55  was 
incurred  during  the  year  1911.  The  record  is  silent  as  to 
what  time  of  the  year  these  expenses  were  incurred.  Under 
sec.  2  of  art.  IV  of  the  by-laws  attached  to  the  policy,  and 
presumably  in  force  during  and  before  1911,  the  defendant 
was  obliged  to  make  its  assessment  in  each  year  on  the  first 
Monday  in  October,  which  was  the  only  assessment  that  could 
be  made  for  the  year  and  which  was  required  to  be  made  for 
"one  full  year's  losses  and  expenses."  In  other  words,  the 
fiscal  year  ran  from  October  1st  to  October  1st.  Presum- 
ably the  directors  followed  this  by-law  in  making  the  1911 
assessment.  If  so,  the  item  of  $174.55  must  have  repre- 
sented expenses  incurred  after  October  1st,  and  such  expenses 
Avere  properly  and  necessarily  carried  over  to  the  year  1912. 
This  by-law  last  referred  to  has  been  modified  by  the  one 
first  mentioned,  which  became  effective  January  1,  1912,  but 
the  fiscal  year  does  not  seem  to  have  been  changed.  Whether 
it  has  been  or  not,  if  we  indulge  in  the  presumption  that  the 
officers  have  done  their  duty  the  expenses  incurred  after  the 
1911  assessment  and  during  the  year  1911  were  properly 
payable  out  of  the  1912  assessment. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint. 
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Langeb,  Respondent,  vs.  Finch  and  another,  Appellants. 
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Sales:  Failure  to  deliver  full  amount:  Vendee's  failure  to  furnish  in- 
spector: Special  verdict:  Omissions:  Presumed  finding  hy  coMrt. 

Where,  In  an  action  for  the  purchase  price  of  ties,  defendants  ad- 
mitted the  amount  due  but  counterclalmed  for  damages  because 
of  plaintiff's  failure  to  deliver  his  entire  cut  of  ties  for  that  sea- 
son, and  the  Jury  found  that  plaintiff  so  agreed  but  that  defend- 
ants failed  on  their  part  seasonably  to  furnish  an  Injector  so 
that  the  ties  could  be  shipped,  such  findings,  together  with  a 
Judgment  entered  In  plaintiff's  favor,  settled  every  controverted 
Issue  of  fact  If  the  Jury  did  not  specifically  find  that  the  delay 
in  furnishing  an  inspector  was  a  sufficient  ground  for  breaching 
the  contract,  the  Judge,  by  force  of  sec.  2858m,  Stats.  1913,  so 
found. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  Chester  A.  Fowler,  Judge.     Affirmed. 

Action  to  recover  the  purchase  price  of  two  carloads  of  ties 
amounting  to  $208.40.  Defendants  admitted  the  amount 
due  on  plaintiff's  claim,  but  by  way  of  counterclaim  alleged 
that  he  had  sold  them  his  entire  cut  of  ties  that  season ;  that 
he  had  failed  to  deliver  all  he  cut,  and  by  reason  thereof  they 
were  damaged  in  the  sum  of  $175.  They  tendered  judgment 
for  the  difference  of  $33.40.  The  issue  raised  by  the  coun- 
terclaim and  answer  thereto  was  submitted  to  the  jury  and 
they  found  (1)  that  plaintiff  agreed  with  defendants  to  sell 
and  deliver  his  entire  season's  output  of  ties;  (2)  (by  stipu- 
lation of  parties)  that  defendants  agreed  with  plaintiff  to 
furnish  an  inspector  and  ship  out  the  ties  delivered  at  the 
landings  when  requested  by  the  plaintiff;  (3)  that  defendants 
failed  to  furnish  an  inspector  and  ship  out  ties  an  unreason- 
able length  of  time  after  being  requested  by  plaintiff  to  do 
so ;  (4)  (by  agreement  of  parties)  that  plaintiff's  entire  out- 
put of  ties  that  season  was  of  cedar  3,000,  of  tamarack  3,000 ; 
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and  (5)  that  their  market  value  was,  cedar  forty-six  cents, 
tamarack  forty  cents.  Judgment  in  favor  of  plaintiff  for 
$208.40,  with  interest  and  costs,  was  entered  upon  the  spe 
cial  verdict,  from  which  the  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Hanitch  <&  Hart- 
ley, and  oral  argument  by  C,  /.  Hartley. 

For  the  respondent  there  was  a  brief  by  Grace,  Hudnall  <& 
Fridley,  and  oral  argument  by  Geo.  B.  Hudnall. 

ViNJE,  J.  There  was  no  contest  as  to  the  amount  due  on 
plaintiff's  cause  of  action,  and  the  only  issue  presented  to  the 
jury  was  the  one  raised  by  the  counterclaim.  The  jury 
found  that  plaintiff  agreed  to  deliver  his  entire  output  of  ties 
that  year  to  the  defendants,  but  that  the  latter  failed  season- 
ably to  furnish  an  inspector  so  that  they  could  be  shipped. 
The  jurys  answer  to  question  number  3  and  the  judgment  en- 
tered upon  the  verdict  dispose  of  every  controverted  issue  of 
fact.  If  the  jury  did  not  specifically  find  that  the  delay  in 
furnishing  an  inspector  was  a  sufficient  ground  for  breaching 
the  contract,  the  judge,  by  force  of  sec.  2858m^  Stats.  1913, 
80  found.     There  was  evidence  to  sustain  both  findings. 

By  the  Court. — Judgment  affirmed. 


United  States  National  Bank,  Appellant,  vs.  Lake  Su- 
perior Terminal  &  Transfer  Railway  Company,  Ke- 

spondent. 

April  U—May  4,  1915, 

Taxation:  Special  assessment  certificates:  Limitation  of  actions. 

An  action  brought  under  sec.  1210Z,  Stats.  1913,  by  the  owner  of  spe- 
cial assessment  certificates  to  recover  the  aggregate  amount  of 
two  special  assessments  for  street  paving  is  an  action  on  the 
certificates,  and  .when  brought  after  six  years  from  their  date  is 
barred  under  the  terms  of  sec.  1183. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  Byron  B.  Park,  Judge.     Affirmed. 

This  is  an  action  to  recover  the  aggregate  amount  of  two 
special  assessments  for  street  paving  made  against  two  parcels 
of  real  estate  of  the  defendant  company  in  the  city  of  Su- 
perior. The  plaintiff  is  the  owner  of  the  special  assessment 
certificates  by  virtue  of  assignments  from  the  contractor  to 
whom  they  were  issued.  The  action  is  brought  under  the 
provisions  of  sec.  I^IOI,  Stats.  1913,  which  provides  in  sub- 
stance that  municipal  corporations  may  collect  special  assess- 
ments of  this  nature  by  action  in  the  name  of  the  corporation, 
and  that  the  owner  or  holder  of  the  certificate  may  maintain 
a  like  action,  in  which  latter  action  it  shall  be  sufficient  to  set 
up  a  copy  of  the  certificate,  specify  the  amount  due  and  when 
payable,  and  allege  that  the  defendant  is  liable  therefor. 

The  certificates  in  the  present  case  were  signed  and  dated 
September  26,  1907,  and  this  action  was  commenced  Decem- 
ber 6,  1913.  Sec.  1183,  Stats.  1913  (which  has  existed  in 
the  same  form  since  a  date  prior  to  the  Revised  Statutes  of 
1878),  provides  that  no  action,  either  at  law  or  in  equity, 
shall  be  maintained  on  such  a  certificate  after  six  years  from 
its  date.  This  statute  was  pleaded  as  a  defense  and  the  trial 
court  held  that  it  was  a  bar  to  the  action,  and  the  plaintiff 
appeals. 

For  the  appellant  there  was  a  brief  by  Orace,  HvdnaU  & 
Fridley  and  T.  L.  Mcintosh,  and  oral  argument  by  Oeo.  B. 
Hudnall. 

For  the  respondent  there  was  a  brief  by  /.  A.  Murphy ,  at- 
torney, and  Sanborn  &  Blake,  of  counsel,  and  oral  argument 
by  John  B.  Sanborn. 

WiNSLOw,  C.  J,  In  this  case  it  is  held  that  the  action  is  an 
action  on  the  special  assessment  certificates,  and  hence  is 
barred  under  the  terms  of  sec.  1183,  Stats.,  because  brought 
after  six  years  from  the  date  of  the  certificates. 

By  the  Court. — Judgment  affirmed. 
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State  ex  bei*.  Quinn,  Respondent,  vs.  Thompson's  Malted 
Food  Company  and  others,  Appellants. 

April  le—May  i,  1915. 

Foreign  corporaticn$:  Right  of  stockholder  to  examine  "books:  Man- 
damus: Proper  parties:  Statute  construed:  "Liability" 

1.  The  books  of  a  foreign  corporation  being  in  Wisconsin  in  the  cus- 

tody of  officers  of  the  corporation  who  reside  here,  and  all  the 
property  of  the  corporation,  as  well  as  its  principal  office,  being 
in  this  state,  a  resident  stockholder,  acting  in  good  faith,  is  en- 
titled to  a  writ  of  mandamus  to  compel  said  officers  to  permit 
him  to  examine  the  corporate  records  to  ascertain  who  the  stock- 
holders are  and  what  they  paid  for  their  stock. 

2.  The  corporation  is  a  proper  party  to  such  mandamus  proceeding. 

8.  Sub.  10,  sec.  1770&,  Stats. — ^providing  that  "all  foreign  corpora- 
tions and  the  officers  and  agents  thereof  doing  business  in  this 
state,  shall  be  subjected  to  all  the  liabilities  and  restrictions  that 
are,  or  may  be  imposed  upon  corporations  of  like  character,  or- 
ganized under  the  laws  of  this  state," — gives  the  same  right  of 
examination  in  the  case  of  a  foreign  corporation  that  exists 
where  a  domestic  corporation  is  involved. 

4.  The  legal  obligation  or  responsibility  imposed  upon  domestic  cor- 

porations by  sec.  1757,  Stats.,  is  a  "liability,"  within  the  mean- 
ing of  said  sub.  10,  sec.  1770 &;  and  the  gmission  of  the  word  "du- 
ties^ in  adopting  sub.  10,  sec.  1770&,  from  the  statute  of  Illinois 
does  not  affect  the  matter  here  in  question. 

5.  The  word  "liability"  covers  and  includes  legal  responsibility  and 

legal  duty;  it  is  "the  state  of  one  who  is  bound  in  law  and  Jus- 
tice to  do  something  which  may  be  enforced  by  action." 
[6.  Whether  or  not  the  stockholder  would  have  at  common  law  the 
same  right  as  to  examination  which  he  is  here  held  to  have  un- 
der the  statutes,  is  not  decided.] 

Appeal  from  an  order  of  the  circuit  court  for  Waukesha 
county :  Martin  L.  Lueck,  Circuit  Judge.     AffirmecL 

This  is  an  application  for  an  alternative  writ  of  manr 
damns.  The  petition  sets  forth  that  the  Thompson's  Malted 
Food  Company  is  a  corporation  organized  under  the  laws  of 
the  state  of  Arizona,  and  that  the  defendant  Thompson  is  its 
president  and  business  manager  and  the  defendant  Weigle  its 
flecretary;  that  the  outstanding  stock  of  said  corporation  was 
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sold  in  Wisconsin ;  that  it  has  its  principal  offices  in  the  city 
of  Waukesha  in  said  state ;  that  all  of  its  corporate  property, 
assets,  and  books  of  account  are  located  within  the  state,  and 
that  it  is  licensed  to  do  business  in  Wisconsin ;  that  it  is  en- 
gaged in  the  manufacture  and  sale  of  malted  food  products ; 
that  its  capital  stock  consists  of  1,000,000  shares  of  $1  each, 
and  that  petitioner  holds  thirty-five  shares  of  its  capital  stock ; 
that  petitioner  desired  to  obtain  a  list  of  the  stockholders  of 
said  company  and  to  examine  its  books  to  ascertain  the 
amount  paid  by  each  stockholder  for  the  stock  held  by  him ; 
that  due  demand  was  made  upon  the  president  and  secretary  of 
said  corporation,  who  are  the  custodians  of  the  books  and 
records  of  said  corporation,  for  the  desired  information, 
which  demand  was  refused;  that  the  request  was  made  in 
good  faith  and  at  reasonable  hours  and  without  intent  to  hin- 
der the  business  of  the  company  or  annoy  its  officers;  that 
the  action  of  said  officers  in  refusing  the  demand  made  upon 
them  was  wrongful  and  contrary  to  law.  The  petition 
prayed  that  a  writ  of  mandamus  issue,  directed  to  the  de- 
fendants, compelling  them  to  furnish  the  information  re- 
quested. On  such  petition  the  alternative  writ  was  issued 
and  the  defendants  appeared  and  made  a  motion  to  quash, 
for  the  reason  that  the  court  had  no  jurisdiction  of  the  per- 
sons named  as  defendants  or  of  the  subject  matter  of  the  ac- 
tion, and  because  it  failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action  or  to  authorize  the  issuance  of  the  writ. 
Each  of  the  defendants  demurred  separately  ix)  the  petition 
on  the  grounds  stated  in  the  motion  to  quash.  The  demur- 
rers and  motion  to  quash  coming  on  to  be  heard,  the  court 
made  an  order  denying  the  motion  and  overruling  the  de- 
murrers.    From  this  order  the  defendants  appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
TttUar,  Lockney  &  Tullar,  and  for  the  respondent  on  that  of 
Cochems  &  Wolfe. 

To  the  point  that  the  courts  of  this  state  will  not  grant  re- 
lief of  this  kind  to  stockholders  in  a  foreign  corporation, 
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counsel  for  appellants  cited  In  re  RappleyCy  4:3  App.  Div.  84, 
59  N.  Y.  Supp.  338 ;  In  re  Crosby,  43  App.  Div.  618,  59 
N".  Y.  Supp.  340;  State  ex  rel.  Burg  v.  Milwaukee  Med. 
Coll.  128  Wis.  7,  106  N.  W.  116. 

Counsel  for  respondent  cited  State  ex  rel.  Bergenthal  v. 
Bergenthal  72  Wis.  314,  320,  39  N.  W.  566 ;  State  ex  rel 
Richardson  v.  Swift,  7  Houst.  137,  30  Atl.  781 ;  Dunbar  v. 
American  T.  &  T.  Co.  224  111.  9^  79  K  E.  423;  4  Thomp- 
son, Corp.  (2d  ed.)  §  4532;  5  Thompson,  Corp.  (2d  ed.) 
§  6743 ;  State  ex  rel.  Watkins  v.  North  American  L.  &  T. 
Co.  106  La.  621,  31  South.  172 ;  Nettles  v.  McConnell,  161 
Ala.  538,  43  South.  838 ;  State  ex  rel.  English  v.  Lazarus,  127 
Mo.  App.  401,  105  S.  W.  780;  Swift  v.  Richardson,  7 
Houst.  338,  347,  348,  32  Atl.  143 ;  Andrews  v.  Mines  Corp. 
205  Mass.  121,  91  N.  E.  122 ;  In  re  Sykes,  10  Benj.  (U.  S.) 
162,  163,  Fed.  Cas.  13,707 ;  Wood  v.  Currey,  57  Cal.  208, 
209 ;  Heywood  v.  Shreve,  44  N.  J.  Law,  94,  104 ;  Berry  v. 
K.  C,  Ft.  S.  &  M.  R.  Co.  52  Kan.  759,  34  Pac.  805,  808,  39 
Am.  St.  Rep.  371 ;  Benge's  Adm'r  v.  Bowling,  106  Ky.  575, 
51  S.  W.  Ibl)  Filler  v.  S.  F.  R.  Co.  52  Cal.  42,  44. 

Bahnes,  J.  The  books  sought  to  be  examined  were  lo- 
cated in  Wisconsin  and  were  in  the  custody  of  officers  of  the 
corporation  who  resided  here.  All  of  the  property  of  the 
corporation,  as  well  as  its  principal  office,  is  in  Wisconsin. 
The  question  before  us  is  whether  a  resident  stockholder  is 
entitled  to  a  writ  of  mandamus  to  compel  the  custodians  of 
the  corporate  records  to  submit  them  to  such  stockholder  for 
examination  for  the  purpose  of  ascertaining  who  the  stock- 
holders of  the  corporation  are  and  what  they  paid  for  their 
stock,  good  faith  being  admitted.  The  circuit  court  an- 
swered the  question  in  the  affirmative.  The  appellants 
argue  that  the  court  erred  (1)  because  the  corporation  is 
neither  a  proper  nor  a  necessary  party  to  the  proceeding,  and 
its  demurrer  should  have  been  sustained  in  any  event;  and 
(2)  because  there  is  no  authority  in  law  for  the  examination 
Vol.  160  —  43 
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of  the  books  of  a  foreign  corporation  in  this  state  for  the 
purpose  for  which  the  examination  was  sought  in  this  pro- 
ceeding; 

1.  While  the  corporation  may  not  be  a  necessary  party,  it 
is  a  proper  party.  It  may  well  be  the  real  party  in  interest 
on  the  defendants'  side  of  the  case.  If  harm  or  good  flows 
from  the  examination  sought,  the  corporation  will  in  all 
probability  be  affected.  It  is  also  desirable  that  the  corpora- 
tion should  be  a  party  for  the  protection  of  the  relator.  The 
directoi*8  ^f  the  corporation  might  oust  its  president  and  sec- 
retary during  the  pendency  of  the  proceeding,  or  place  the 
books  and  records  sought  to  be  examined  in  the  hands  of 
some  other  custodians,  or  send  them"  out  of  the  state.  These 
things  might  well  tend  to  hamper  the  relator  and  cause  him 
delay  and  expense.  With  the  corporation  before  the  court 
and  subject  to  its  mandate,  the  relief  sought  may  be  speedily 
and  effectually  secured. 

2.  Appellants  concede  that,  if  the  defendant  corporation 
was  organized  under  the  laws  of  Wisconsin,  the  relator  would 
have  a  right  to  make  the  desired  examination  under  sec 
1757,  Stats.     Sub.  10  of  sec.  17706,  Stats.,  provides : 

"All  foreign  corporations  and  the  officers  and  agents  thereof 
doing  business  in  this  state,  shall  be  subjected  to  all  the  lia- 
bilities and  restrictions  that  are,  or  may  be  imposed  upon  cor- 
porations of  like  character,  organized  under  the  laws  of  this 
state,  and  shall  have  no  other  or  greater  powers." 

Respondent  argues  that  this  statute  gives  the  same  right  of 
examination  in  the  case  of  a  foreign  corporation  that  exists 
where  a  domestic  corporation  is  involved.  The  appellants 
contend  that  the  quoted  portion  of  sec.  1770&  was  taken  ver- 
batim from  a  statute  of  Illinois,  except  that  one  important 
word  found  in  the  Illinois  statute  was  not  included  in  ours; 
that  the  Illinois  law  subjects  foreign  corporations  to  all  "the 
liabilities,  restrictions  and  duties"  imposed  on  domestic  cor- 
porations of  a  like  character,  while  our  statute  subjects  the 
foreign  corporation  to  "the  liabilities  and  restrictions"  only 
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imposed  upon  domestic  corporations ;  that  the  word  "duties" 
is  the  appropriate  one  to  confer  such  a  right  as  is  here 
claimed  to  exist,  and  that  the  intentional  omission  of  the 
word  from  our  act  shows  that  there  was  no  purpose  to  confer 
the  right  which  relator  is  attempting  to  enforce. 

The  word  "liability"  has  a  pretty  broad  meaning.  It  is 
generally  held  to  cover  or  include  legal  responsibility  and 
legal  duty.  Webst.  Diet. ;  Cent.  Diet. ;  2  Bouv.  Law  Diet. 
206  (Rawle's  Rev.);  2  Abbott,  Law  Diet.  38;  Anderson, 
Law  Diet.  616 ;  Wood  v.  Currey,  57  Cal.  208,  209 ;  Filler 
V.  8.  P.  R.  Co.  52  Cal.  42,  44 ;  Ileyivood  v.  Shreve,  44  N.  J. 
Law,  94,  104;  Joslin  v.  New  Jersey  C.  /S.  Co.  36  N.  J.  Law, 
141,  145 ;  Benge's  Admr  v.  Bowling,  106  Ky.  575,  51  S.  W. 
151 ;  McElfresh  v.  Kirkendall,  36  Iowa,  224,  226. 

Liability  is  "the  state  of  one  who  is  bound  in  law  and  jus- 
tice to  do  something  which  may  be  enforced  by  action." 
2  Bouv.  Law  Diet. ;  Filler  v.  S,  F,  R.  Co.,  supra;  Hey  wood  v. 
Shrevej  supra. 

The  legal  obligation  or  responsibility  imposed  on  a  domes- 
tic corporation  by  sec.  1757,  Stats.,  is  a  "liability,"  within 
the  usual  and  ordinary  meaning  of  that  word  in  law  and  in 
common  usage.  There  is  a  duty  imposed  on  the  corporation 
and  a  corresponding  right  given  to  the  stockholder  which 
may  be  enforced  by  action.  This  creates -a  liability  on  the 
part  of  the  corporation.  If  this  be  so,  then  a  like  obligation 
is  imposed  on  foreign  corporations  under  sub.  10  of  sec. 
1770&. 

The  relator  is  seeking  to  enforce  a  clear  statutory  right 
and  has  resorted  to  the  proper  remedy.  State  ex  rel.  Fire  & 
R.  F.  C.  Co.  V.  IcTce,  136  Wis.  583,  118  N.  W.  196;  State 
ex  rel.  Weingart  v.  Board,  etc.  144  Wis.  516,  521,  129  N. 
W.  630.  We  do  not  wish  to  be  understood  as  intimating 
that  the  relator  would  not  have  the  same  right  at  common 
law  under  the  facts  of  this  case  which  we  hold  he  has  by  vir- 
tue of  the  statutes  referred  to. 

By  the  Court. — Order  afSrmed. 


INDEX. 


Abuse  of  Disceetion.   See  Appeal,  2.   Constitutional  Law,  73.   CRiia- 
NAL  Law,  2.    Damages,  7.    Elections.    New  Trial,  2,  3. 

Abuse  of  Pbocess.    See  Garnishment. 

Acceptance  of  novation.    See  Novation. 

Accounting.    See  Ejectment,  2. 

Acknowledgment  of  plat    See  Deeds,  2.  ' 

Acquiescence.    See  Corporations,  4,  5. 

Action. 
Cause  of  action.    See  Contracts,  2.    Deeds,  4.    Libel  and  Slandeb. 

Negligence,  2.    State  Board  of  Agriculture,  4-6.    States,  6. 
By  whom  to  be  brought:  Infants.    See  Justices*  Courts. 
Against  state:  Waiver  of  immunity.    See  States,  3,  7. 
At  law  or  in  equity?    See  Constitutional  Law,  74.    Officers,  7. 

Adjoining  Landowners.    See  Boundaries. 

Adjournments.    See  Highwats,  4. 

Administrators.    See  Intoxicating  Liquors,  1. 

Admissions.    See  Bills  and  Notes,  3. 

ADVERSE  POSSESSION. 
See  Boundaries,  2.    Ejectment,  1. 

1.  In  an  action  to  quiet  title  to  land  the  evidence  is  held  to  sustain 

findings  to  the  effect  that  defendant,  who  claimed  title  by  ad- 
verse possession,  entered  and  held  under  a  parol  license  from 
plaintiff.    Northern  L,  Co,  v.  Wis.  L.  8.  Aaso.  203 

2.  In  an  action  of  ejectment  the  evidence  is  held  sufficient  to  go  to  the 

jury  upon  the  question  of  adverse  possession  by  defendant  Uli- 
noU  8.  Co.  V,  Bilot,  218 

3.  Although  defendant's  testimony  upon  the  question  whether  he  ex- 

ecuted a  written  lease,  by  the  terms  of  which  plaintiff  leased  the 
premises  in  dispute  to  him,  was  unsatisfactory  and  even  Incred- 
ible in  some  parts,  yet  upon  the  whole  evidence  that  question  also 
was  one  for  the  jury.  Ihid. 

4.  The  owner  of  land  conveyed  It  to  his  daughter.    After  her  death 

he  agreed  to  buy  it  from  her  husband,  both  supposing  the  hus- 
band to  be  the  owner  of  it  as  heir  of  his  deceased  wife,  when  in 
fact  he  had  only  a  life  estate  by  the  curtesy.  No  new  deed  was 
made,  but  the  deed  which  had  been  given  to  his  daughter  was 
returned  to  the  original  grantor  and  he  took  possession  of  the 
land.  Held,  that  such  possession  was  not  an  adverse  holding 
"by  color  of  title  .  .  .  founded  ...  on  any  written  Instrument," 
within  the  meaning  of  sec.  3096,  Stats.    Tellett  v,  Alhregtaon, 

487 

5.  As  to  land  lying  outside  and  clearly  beyond  the  calls  of  a  deed, 

the  grantee  can  acquire  title  by  adverse  possession  only  where 
such  possession  is  continued  for  twenty  years  under  sees.  4218, 
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4214,  Stats.  Sec.  4211  Bhortens  the  period  of  limitation  only  as 
to  the  premises  included  in  the  instrument  under  which  title  is 
claimed.    Zuleger  v,  Zeh,  600 

Affidavits.    See  Pbocess. 

Affiliation  with  party.    See  Elections. 

Agency.    See  Principal  and  Agent. 

Aggravation  of  damages.    See  Bbeach  of  Mabriaoe  Pbomise,  3. 

Agricultube:  State  board:  Fairs:  Injury  to  patron.  See  State  Boabd 
of  Agbicultube. 

AxiMONT.    See  Divorce. 

Amendment. 
Of  constitution.    See  Constitutional  Law,  1-11. 
Of  pleading.    See  Breach  of  Mabbiaoe  Promise,  2. 
Of  affidavit    See  Process,  2. 

Answer.  See  Breach  of  Marriage  Promise,  2.  Compromise  and  Set- 
tlement. 

Anticipation  of  injury.  See  Electbicitt,  2.  Workmen's  Compensa- 
tion, 15. 

APPEAL  AND  ERROR. 

From  wJMt  appeal  may  he  taken:  Decisions  reviewable. 

1.  Appeals  can  only  he  taken  from  judgments  or  orders^  not  from 

findings  of  fact  or  conclusions  of  law.    Tellett  v.  AlhregUon,    487 

Bond  or  undertaking.    See  Bonds. 

Review:  Discretionary  order  granting  new  trial, 

2.  An  order  of  the  trial  court  setting  aside  the  award  of  damages  as 

inadequate  and  granting  a  new  trial  will  not  be  disturbed  on 
appeal  unless  there  was  an  abuse  of  discretion,  even  though  there 
was  some  evidence  to  sustain  such  award.  Renter  v.  Hickman^ 
Lauson  d  Diener  Co.  284 

Same:  Questions  of  fact:  Verdicts  and  findings.  See  Negligence,  4. 
Trial,  2. 

3.  Findings  of  fact  by  a  jury,  unless  contrary  to  physical  laws,  ordi- 

nary human  experience,  or  all  reasonable  inferences,  must  stand 
as  verities  if  there  is  any  credible  evidence  to  support  them. 
Pauloni  v.  Bimmons  Mfg.  Co.  211 

4.  The  verdict  of  a  jury  is  not  to  be  set  aside  except  in  a  case  where 

there  is  no  evidence  in  its  support,  or  where  the  great  weight  of 
the  evidence  is' against  it  and  that  weight  is  so  reinforced  by 
undoubted  physical  facts  or  by  all  the  reasonable  probabilities 
and  inferences  that  it  becomes  overwhelming.  McKnelly  v. 
Brotherhood  of  American  Yeomen,  514 

5.  The  decision  of  the  trial  court  is  not  to  be  set  aside  on  appeal  un- 

less it  was  clearly  wrong.  /6t4. 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Bills 
AND  Notes,  4.  Breach  of  Marriage  Promise,  4.  Brokers,  3. 
Criminal  Law,  4,  5.  Ejectment,  2.  Homicide,  6.  Instructions 
TO  Jury,  1-3.  Justices'  Courts,  2.  Libel  and  Slander,  2.  Proc- 
ess, 2.     Sales,  8. 

6.  Error  cannot,  upon  appeal,  be  predicated  upon  the  admission  of 

evidence  in  a  case  tried  by  the  court  without  a  jury.  Northern 
L.  Co.  V.  Wis.  L.  8.  Asso.  203 
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7.  Where  the  prevailing  party  In  the  trial  court  was  entitled  to  have 

a  verdict  directed  In  hlB  favor,  errors  In  rulings  as  to  evidence 
or  as  to  the  Instructions  are  nonprejudicial  and  will  not  be  con- 
sidered on  appeal.    Zuleger  v.  Zeh,  600 

Bame:  Law  of  the  case:  Decision  on  former  appeal.    See  New  Trial,  2. 

8.  Upon  appeal  from  a  judgment  dismissing  an  action  wherein  the 

validity  of  a  municipal  ordinance  was  attacked,  the  same  ques- 
tions being  presented  as  on  a  former  appeal  from  an  order  dis- 
solving a  temporary  injunction,  and  no  new  grounds  being  urged 
for  holding  the  ordinance  invalid,  the  judgment  is  affirmed. 
Mehlos  17.  Milwaukee,  339 

Determination  and  disposition  of  cause:  Directing  judgment    See 
Vendor  and  Purchaser,  6. 

Appeal  from  justice's  court 

9.  A  justice's  judgment  dismissing  an  action  upon  failure  to  give 

security  for  costs  in  compliance  with  an  order  made  under  sec. 
3782,  Stats.,  is  appealable;  and  upon  appeal  the  circuit  court  ac- 
quires jurisdiction  and  may  require  security  for  costs.  RedUn 
V.  Wagner^  447 

Appeal  from  supervisors.    See  Highways,  5,  6. 

Appuanceb:  Safety.    See  Master  and  Servant,  4-6,  10-12. 

Apportionment  of  cost  of  crossings.    See  Railroads,  1. 

Appropriations  :  Power  of  legislature.    See  Constitutional  LaV-.  14- 
33,  38. 

Arraignment  of  accused  person.    See  Criminal  Law,  1. 

Assault  and  Battery.     See  Landlord  and  Tenant,  7. 

Assessment:  Review:  Equalization.    See  Taxation. 

Assessments.    See  Insurance,  7,  8.    Taxation,  12. 

Assignment. 
Of  cause  of  action.    See  Vendor  and  Purchaser,  5,  6. 
Of  corporate  stock.    See  Corporations,  2. 

Assumption  of  Risk.     See  Master  and  Servant,  5,  8.    Workmen's 
Compensation,  1. 

Attorney  and  Client.    See  Process. 

AUTOMOBILES. 
See  New  Trial,  3. 

1.  Operation  of  a  motor  vehicle  at  a  speed  in  excess  o'  the  legal  limit 

is  a  misdemeanor  undei^  sec.  1636 — 49,  Stats.,  and  where  injury 
results  to  another  person  is  negligence  per  se,  but  is  not  neces- 
sarily to  be  treated  as  gross  negligence  or  a  wilful  causing  of 
the  Injury;  and  in  an  action  for  such  injury,  unless  defendant's 
conduct  is  found  as  a  fact  to  have  amounted  to  gross  negligence, 
the  defense  of  contributory  negligence  is  available.  Pizzo  v, 
Wiemann,  149  Wis.  235,  and  Pinoza  v.  Northern  C.  Co.  152  Wis. 
473,  distinguished.    Ludke  v.  Burck,  440 

2.  In  an  action  for  Injuries  to  a  boy  who,  while  riding  a  bicycle,  was 

struck  by  defendant's  automobile  at  a  point  about  thirty  feet 
from  a  street  corner,  evidence  tending  to  show  that  defendant 
had,  at  a  high  rate  of  speed,  turned  close  to  the  corner  on  the 
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wrong  side  of  the  street  i^d  where  his  view  was  obstructed* 
warranted  the  jury  in  finding  him  negligent    Caiahan  v,  MoU, 

523 

3.  It  appearing  that  the  collision  occurred  within  three  seconds  from, 
the  time  the  parties  came  within  sight  of  each  other,  that  both 
made  a  sudden  see-saw  effort  to  avoid  it,  and  that  plaintiff  was 
on  the  right  side  of  the  street  and  was  not  riding  at  a  dangerous 
rate  of  speed,  a  finding  acquitting  him  of  contributory  negli- 
gence was  warranted.  Ibid. 

Aviation:   Exhibition  at  state  fair:   Injury  to  patron.    See  State 
BoABD  OF  Agriculture. 

BAHJtfENTS.    See  Livery  Stable  Keepers. 

Bankruptcy.    See  Sales,  2. 

BANKS  AND  BANKING. 

A  national  bank,  though  not  authorized  to  deal  in  stocks,  may  law- 
fully take  corporate  stock  as  collateral  security  upon  loans  made 
by  it,,  and  hence  may  become  possessed  of  all  the  rights  of  owner- 
ship.   Com  Exchange  Nat.  Bank  v.  Kaiser,  199 

Benefit  Societies.    See  Insurance,  1-6. 

BILLS  AND  NOTES. 
See  Novation.    Vendor  and  Purchaser,  4-6, 

Forgery:  Ratification:  Estoppel:  Evidence, 

1.  A  party  who  refuses  to  pay  a  note  which  is  presented  to  him  and, 

'  although  he  does  not  unequivocally  assert  that  his  signature  is 
a  forgery,  does  not  say  or  do  anything  to  lead  the  holder  to  be- 
lieve that  he  does  not  intend  to  rely  upon  any  legitimate  defense 
he  may  have,  does  not  thereby  ratify  the  signature  if  forged,  or 
waive  the  defense  of  forgery,  or  estop  himself  from  setting  np 
that  defense.    Murphy  v.  Estate  of  Skinner,  554 

2.  When  one  knowingly  pays  a  note  to  which  his  name  is  forged  he 

does  not  thereby  render  himself  liable  for  other  forgeries  of  his 
name  by  the  same  person,  where  those  dealing  with  the  forger 
have  no  knowledge  that  any  forged  notes  have  been  paid  and 
have  not  been  injured  or  misled  or  deceived  by  such  payment 

IIHd, 

3.  Where,  in  an  action  against  the  estate  of  an  alleged  indorser  of  a 

note,  the  defense  was  forgery,  other  notes  found  among  his  ef- 
fects upon  which  the  Indorsements  of  his  name  were  concededly 
written  by  the  same  person  as  was  the  indorsement  upon  the 
note  in  suit,  were  competent  evidence  on  the  question  of  the 
genuineness  of  the  latter  indorsement — the  fact  that  such  other 
notes  had  come  into  the  possession  of  the  deceased  giving  rise 
to  a  presumption  that  he  had  paid  them,  and  such  payment  be- 
ing in  the  nature  of  an  admission  that  he  had  in  fact  indorsed 
them.  IMd. 

4.  Exclusion  of  such  notes  was  not,  however,  a  prejudicial  error  in 

this  case,  because  the  evidence  that  the  indorsement  in  question 
was  forged  so  greatly  outweighed  the  evidence  of  its  genuineness 
that  the  verdict  would  have  been  the  same  if  they  had  been  ad- 
mitted. Ibid, 

5.  In  an  action  against  the  estate  of  an  alleged  indorser  of  a  note 

where  the  defense  was  forgery,  the  burden  was  upon  the  plaint- 
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iff  to  show  the  genulneneBs  of  the  signature  by  a  preponderance 
of  the  evidence,  and  the  jury  were  properly  so  instructed.  As- 
suming that  sec.  4193,  Stats,  (making  possession  of  the  note  pre- 
sumptiye  evidence  that  it  was  indorsed  by  the  person  by  whom 
it  purported  to  be  indorsed),  applies  to  the  case  of  a  deceased 
indorser,  it  does  not  relieve  plaintiff  of  the  burden  of  proof,  but 
simply  permits  him  to  make  a  prima  facie  case  in  a  way  in 
which  he  could  not  make  it  before.  IJHd, 

Bo  ABO  OF  Health.    See  Officers,  1. 

Board  of  Review.  -See  Taxation,  1-6. 

Bodily  Harm.    See  Threats. 

BONDS. 

See  Highways,  6. 

Where  the  inadvertent  omission  of  a  word  from  a  bond  or  other 
statutory  paper  renders  it  nonsensical,  and  the  word  is  In  place 
by  necessary  inference,  it  should  be  read  as  there.  Marlatt  v, 
Chipman,  193 

BOUNDARIES. 

1.  Ancient  fences,  built  on  what  were  supposed  to  be  the  boundary 

lines  of  the  tract  of  land  in  dispute  and  maintained  for  at  least 
thirty  and  probably  fifty  years,  are  held  in  this  case  to  fix  the 
correct  boundaries,  as  against  modern  surveys  conflicting  there- 
with and  with  each  other.    Wunnicke  v,  Dederich,  462 

2.  Findings  of  the  trial  court  locating  the  boundary  line  between  the 

lands  of  the  respective  parties,  and  to  the  effect  that  defendant 
had  not  acquired  title  to  the  strip  in  dispute  by  adverse  posses- 
sion, are  held  to  be  sustained  by  the  evidence.  Murnbrue  v,  Lar- 
«on,  477 

BREACH  OF  MARRIAGE  PROMISE. 

1.  In  an  action  for  breach  of  promise  the  evidence  is  held  to  sustain 
findings  by  the  jury  to  the  effect  that  plaintiff  was  ready  and 
willing  to  marry  the  defendant;  that  defendant's  promise  to 
marry  was  not  made  upon  the  illegal  consideration  of  inter- 
course; that  he  seduced  plaintiff  after  and  by  reason  of  such 
promise;  and  that  the  agreement  to  marry  was  to  be  performed 
within  one  year  and  hence  was  not  void  under  the  statute  of 
frauds.    Falkner  v,  Schultz,  594 

'2.  Although  in  such  case  the  trial  court  allowed  the  answer  to  be 
amended  after  the  verdict  so  as  to  allege  that  plaintiff's  disposi- 
tion, habits,  and  conduct  were  such  that  a  marriage  between  the 
parties  would  have  been  contrary  to  public  policy,  yet,  no  fur- 
ther proof  being  offered,  the  court  rightly  refused,  upon  the  rec- 
ord, to  grant  defendant's  motion  for  judgment  notwithstanding 
the  verdict.  Ibid. 

^.  Proof  of  several  acts  of  intercourse  after  the  promise  of  marriage, 
consented  to  by  plaintiff  because  of  such  prior  promise,  was  com- 
petent in  aggravation  of  damages.  Ihid. 

4.  An  instruction  to  the  jury  to  the  effect  that  plaintiff  could  recover 
for  disappointment  of  her  reasonable  expectations,  including 
the  money  value  or  worldly  advantage  of  a  marriage  "which 
would  have  given  her  a  permanent  home  and  an  advantageous 
establishment,"  was  erroneous  under  the  facts  of  this  case,  it 
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being  for  the  jury  to  determine  what  kind  of  a  home  and  estab- 
lishment the  plaintiff  would  have  secured  by  the  marriage;  but, 
the  jury  having  obviousty  understood  the  instruction  as  it 
should  have  been  given,  the  error  was  not  prejudicial.  Ibid. 

5.  A  so-called  inadvertent  admission  by  defendant  that  he  wrote  a 

certain  postcard  to  plaintiff  which  he  afterwards  denied  writing, 
was  not  in  this  case  a  ground  for  a  new  trial.  Ibid, 

6.  An  award  of  $2,500  for  breach  of  promise  and  seduction  is  held  in 

this  case  not  excessive.  Ibid. 

BROKERS. 

1.  The  fact  that  after  B.  and  M.  had  exchanged  lands  M.,  although 

under  no  obligation  to  do  so^  paid  one  half  of  the  commission  of 
a  broker  employed  by  B.,  did  not  render  the  broker  M.'s  agent  so 
as  to  charge  M.  with  knowledge  of  facts  relative  to  the  transac- 
tion which  were  known  to  the  broker  but  had  not  been  communi- 
cated to  M.    Brazeau  v.  McBride,  204 

2.  In  an  action  to  recover  compensation  for  the  procuring  of  a  pur- 

chaser for  certain  lots,  the  question  being  whether  the  oral 
agreement  between  the  parties  authorized  plaintiff  to  sell  the 
lots  without  restrictions,  a  deed  given  by  defendant  a  few  weeks 
later,  conveying  the  lots  without  restrictions,  was  not  compe- 
tent evidence  to  show  the  terms  of  said  agreement.  Oreene  v. 
Agnew,  224 

3.  Plaintiff  should  in  such  case  have  been  permitted  to  cross-examine 

defendant  respecting  such  sale  made  by  defendant  without  re- 
strictions; but  since  the  evidence  clearly  preponderates  to  sup- 
port the  verdict  in  defendant's  favor,  and  no  probability  appears 
that,  had  the  cross-examination  been  permitted,  the  result  would 
have  been  different,  the  error  cannot  be  held  prejudicial.      Ibid. 

4.  In  an  action  to  recover  a  commission  on  a  sale  of  land,  where  the 

only  issue  for  determination  by  the  jury  was  as  to  whether 
plaintiff  was  the  procuring  cause  of  the  sale,  and  by  agreement 
and  consent  of  counsel  only  that  question  was  submitted,  a  ver- 
dict finding  that  plaintiff  was  not  such  cause  entitled  defendant 
to  judgment,  and  it  was  error  to  grant  a  new  trial  on  the  ground 
that  the  jury  should  not  have  been  restricted  to  that  issue. 
Denniston  v.  JohnsoUy  501 

Burden  of  Proof.     See  Bills  and  Notes,  5.    Evidence,  1.     Hastes 
AND  Servant,  11,  14.    Taxation,  1.    Vendor  and  Purchaser,  9. 

By-Laws.    See  Insurance,'?,  8. 

Cattle-Guards.     See  Railroads,  4. 

Certainty.     See  Judgment,  1.    Waters. 

Certificate  of  Election.     See  Officers,  3. 

CERTIORARI. 

See  Taxation,  3-5. 

When  the  petition  for  a  writ  of  certiorari  challenges  the  validity 
of  the  decision  of  a  ^t^o^t^judicial  tribunal  acting  under  a  special 
grant  of  power,  because  of  specific  failure  to  observe  jurisdic- 
tional requirements,  and  is  answered  by  a  return  purporting:  to 
show  just  what  was  done  in  respect  thereto,  it  cannot  be  pre- 
sumed in  support  of  the  decision  that  something  additional  was 
done.    State  ex  reh  Ruemmele  v.  Haugen,  494 
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Child  Labob.     See  Master  and  Servant,  1,  2. 

Circuit  Courts.    See  Appeal,  9. 

Circumstantial  Evidence.    See  Homicide,  1. 

Cities.    See  Municipal  Corporations. 

Co-EMPLOTEES.     See  Master  and  Servant,  13,  14. 

Collateral  Security.    See  Banks  and  Banking. 

Color  of  Title.    See  Adverse  Possession,  4. 

Commissioners  of  Public  Lands.    See  Constitutional  Law,  39,  60. 

Commissions.    See  Brokers. 

Compensation.    See  Workmen's  Compensation. 

Competition  in  bidding  at  Judicial  sale.    See  Contracts,  1.     Specific 
Performance. 

COMPROMISE  AND  SETTLEMENT. 

See  Evidence,  2.    Release. 

In  an  action  for  a  personal  injury,  an  answer  pleading  a  settlement 
and  a  written  release  of  damages  signed  by  plaintiff  on  the  day 
of  tbe  injury  states  a  good  defense.  Assuming  that,  under  sec. 
4079m,  Stats.,  such  writing  is  not  competent  evidence  against 
the  plaintiff,  defendant  might,  nevertheless,  under  such  answer 
show  by  parol  evidence  that  a  settlement  was  agreed  upon  and 
that  plaintiff  accepted  and  retained  the  amount  agreed  to  be 
paid.    Buckland  v,  C,  8t,  P.,  M.  rf  0.  R.  Co.  484 

Conditional  Sales.    See  Sales,  2-8. 

Conflict  of  Laws.    See  Insurance,  5. 

Confusion  of  lands  and  funds.     See  Constitutional  Law,  62,  63. 

Consideration.    See  Release.    Vendor  and  Purchaser,  4,  5. 

CONSTITUTIONAL  LAW. 

Amendment  o/  constitution. 

1.  Whether  an  attempt  to  amend  the  state  constitution  was  effectual 

is  a  Judicial,  not  a  political,  question.  State  ex  rel.  Owen  v. 
Donaldt  21,  and  State  ex  rel.  Postel  v.  Marcus,  354 

2.  Unless  the  constitutional  requirements  relating  to  legislative  ac- 

tion upon  proposed  amendments  and  their  submission  to  the 
people  have  been  complied  with,  an  amendment  does  not  be- 
come effective,  even  though  approved  by  a  vote  of  the  electors. 

IDid. 

3.  A  judicial  determination  that  the  prescribed  constitutional  steps 

are  essential  to  efficiency  in  submitting  to  the  people  a  proposal 
to  amend  the  constitution,  does  not  involve  technical  adherence 
to  form, — only  that  the  sovereign  command  must  be  obeyed. 
State  ex  rel.  Owen  v.  Donald,  21 

4.  The  power  granted  to  the  legislature  by  sec.  1,  art  XII,  Const., 

to  propose,  agree  to,  and  submit  to  the  people  amendments  to 
the  constitution  is  not  strictly  legislative,  but  is  ministerial  in 
its  character.  It  is  not  an  inherent  power,  but  is  measured  by 
the  terms  of  the  grant  and  must  be  exercised  in  the  manner 
therein  prescribed.  State  ex  rel.  Postel  v.  Marcus,  354,  and 
State  ex  rel.  Owen  v.  Donald,  21 
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5.  Passage  of  the  ordinary  hill  directing  submission  of  a  proposed 

amendment  of  the  fundamental  law  to  the  people,  reciting  that 
it  has  been  agreed  to  by  the  two  houses  at  two  sessions  of  the 
legislature,  does  not  take  the  place  of  the  constitutional  pro- 
cedure.   State  ex  rel,  Owen  v.  Donald,  21 

6.  A  legislative  proposal  to  amend  the  constitution,  in  order  to  be 

submitted  to  the  electors,  must  have  been  agreed  to  by  each 
house  of  one  legislature,  be  entered  upon  their  journals  in  un- 
derstandable connection  with  a  recorded  yea  and  nay  vote,  show- 
ing that  a  majority  of  all  members  of  each  house  favored  the 
same,  and  there  must  be  a  like  recorded  vote  at  the  next  legis- 
lature as  to  the  precise  question  agreed  to  before,  though  a  sec- 
ond full  entry  on  the  journals  is  not  necessary,  but  is  advisable. 

Ihid. 

7.  The  fundamental  purposes  of  the  procedure  prescribed  in  sec.  1, 

art.  XII,  Const,  are  that  there  should  be  no  amendment  which 
was  not  the  result  of  deliberate  reflection  on  the  part  of  legis- 
lature and  people,  and  that  there  should  be  no  possibility  of  an 
amendment  being  adopted  without  accurate  knowledge  of  its 
contents.    State  ex  rel,  Postel  v.  Marcus,  354 

8.  In  said  sec.  1,  art.  XII — providing  that,  if  agreed  to  by  a  majority 

of  the  members  elected  to  each  of  the  two  houses,  a  proposed 
amendment  "shall  be  entered  on  their  journals,  with  the  yeas 
and  nays  taken  thereon," — the  word  "entered"  may  fairly  mean 
either  (1)  entered  at  large,  or  (2)  entered  by  title,  number,  or 
other  definite  or  certain  reference.  The  word  is  therefore  open 
to  construction;  and  the  latter  meaning  having  been  given  to  it 
by  the  legislative  and  executive  officers  of  the  government  in  ad- 
ministering the  section  for  more  than  half  a  century  and  ever 
since  the  adoption  of  the  constitution,  such  practical  construc- 
tion is  entitled  to  controlling  weight.  Ibid. 

9.  Although  the  two  houses  make  one  legislature  and  each  house  has 

the  benefit,  day  by  day,  of  the  journal  of  the  other,  an  entry  on 
the  journal  of  one  house  is  not  an  entry  "on  their  journals."    Ihid. 

10.  The  words  "their  journals"  are  not  open  to  construction,  because 

they  can  have  but  one  meaning,  t.  e.  the  journals  of  the  two 
houses  severally;  hence  no  practice  of  the  legislature  can  be 
held  to  have  construed  the  section  as  requiring  an  entry  at  large 
on  the  journal  of  the  house  in  which  the  proposed  amendment 
originated*  but  not  on  the  journal  of  the  other  house.  Ihid. 

11.  The  joint  resolution  proposing  an  amendment  to  sub.  2,  sec.  1, 

art.  Ill,  Const.,  relating  to  electors,  having  been  adopted  by  both 
houses  of  the  legislature  in  1905  and  accurately  referred  to  by 
number  and  title  upon  both  journals, — its  contents  being  made 
entirely  certain  by  reference  to  the  original  records  as  filed  and 
preserved  in  the  office  of  the  secretary  of  state, — and  the  identi- 
cal resolution  having  been  readopted  by  both  houses  in  1907, 
and  properly  submitted  and  duly  adopted  at  the  general  election, 
in  1908,  such  amendment  became  effective,  although  it  was  not 
entered  at  large  in  its  final  form  on  the  journals  of  the  two 
houses  at  the  session  of  1905.  i&td. 

Construction  of  constitutional  provisions. 

12.  The  fundamental  law  means  what  its  framers  and  the  people  ap- 

proving of  it  intended  to  have  it  mean,  that  to  be  determined  by 
reading  it  in  the  light  of  the  circumstances  in  which  they  were 
placed,  particularly,  as  to  the  objects  they  had  in  view.  State 
ex  rel.  Owen  v.  Donaldt  21 
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13.  When  the  intent  of  the  framers  of  the  constitution  looking  at  it 

from  the  environment  of  its  makers,  is  plain,  and  the  language 
they  used  to  express  such  intent  is  susceptible  of  a  narrow  and 
a  broad  construction,  the  one  favorable  to  such  intent  should  be 
adopted  as  the  correct  one  and  extended  so  far  as  necessary  to 
fully  vitalize  such  intent.  Ihid. 

Legislative  powers:  Finance:  Taxation  and  appropriations:  Forestry. 

14.  In  making  the  fundamental  law  a  government  was  created  with 

limited  functions,  specified  expressly  or  by  necessary  inference, 
and  the  power  of  taxation  limited  to  carry  out  such  functions. 
State  ex  rel,  Owen  v.  Donald^  21 

16.  The  purpose  for  which  the  power  of  taxation  may  be  used  is  cov- 
ered in  general  terms  by  sec.  5,  art.  VIII,  of  the  constitution  and 
is  denominated  "expenses  of  the  state."  IJM, 

16.  The  power  to  appropriate  money  out  of  the  state  treasury  is  lim- 

ited by  the  power  of  taxation  to  create  a  fund  to  appropriate 
from.  Ihid, 

17.  The  power  to  appropriate  money  out  of  the  public  treasury  being 

coextensive  with  the  power  to  tax,  it  is  inherently  and  also  im- 
pliedly and  expressly  limited  by  the  constitutional  functions  of 
government  /Md. 

18.  In  determining  whether  a  particular  purpose  may  be  constitu- 

tionally served  by  state  appropriations  or  taxation,  the  funda- 
mental law  must  be  examined  from  the  plane  the  people  oc- 
cupied when  they  created  the  government.  Ihid, 

19.  The  power  to  tax  is  not  retained  by  the  legislature  for  all  pur- 

poses not  mentioned  in  the  constitution;  but  the  mention,  ex- 
pressly and  impliedly,  of  particulars  as  recognized  governmental 
purposes,  excludes  all  others.  Itid. 

20.  The  language  of  the  constitution  as  to  state  taxation,  though,  in 

form,  a  grant  of  power,  is,  in  fact,  a  limitation  thereof.  It  must 
be  read  in  the  light  of  the  rule  peculiarly  adaptable  to  the  con- 
struction of  such  constitutional  provisions,  Expressio  unius  ex- 
clusio  alterius.  Ihid. 

21.  The  constitution  contemplated  a  legislative  estimate  for  each  year 

of  the  amount  of  money  required  to  defray  the  expenses  of  the 
state  for  such  year  in  the  carrying  out  of  its  governmental  func- 
tion, and  addition  thereto  of  any  deficiency  in  the  amount  pro- 
vided for  in  the  previous  year,  a  legislative  estimate  of  the  in- 
come for  the  ensuing  year,  other  than  from  ordinary  taxation,  a 
balance  struck  between  the  two,  and,  if  thereby  found  necessary 
a  legislative  levy  of  a  state  tax  to  cover  the  deficiency.       IHd. 

22.  The  purposes  for  which  taxes  may  be  levied  are  denominated  pub- 

lic purposes,  not  in  the  broad  general  sense;  but  in  the  constitu- 
tional sense  of  such  state-wide  purposes  as  are  contemplated  by 
the  functions  of  government  under  the  system  created  by  the 
fundamental  law.  Ihid. 

23.  The  cost  of  governmental  activity  within  the  limitations  specified 

in  number  22,  is  state  expense  within  the  meaning  of  sec  5, 
art  VIII,  of  the  constitution.  Ibid. 

24.  Reforestation  and  afTorestation  within  limits  stated  in  the  opin- 

ion, and  other  activities  within  such  limits  provided  for  in  the 
forestry  legislation  are  legitimate,  partly  referable  to  the  police 
power  and  partly  to  the  state  function  to  care  for  and  conserve 
the  lands  held  by  it  in  trust  for  granted  and  constitutionally 
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dedicated  purposes,  and  the  cost  of  such  administration  would 
be  "state  expense"  within  the  meaning  of  sec.  5,  art  VIII,  of  the 
constitution.  Ibid, 

25.  Where  there  is  no  public  purpose,  in  the  sense  of  carrying  on  the 

machinery  of  government,  there  is  no  power  to  tax.  Ibid. 

26.  The  plan  embodied  in  the  constitution  contemplates  confining  the 

subject  of  state  appropriations  and  taxation  as  hear  to  the  peo- 
ple as  practicable.  Ibid, 

27.  If  there  were  no  fundamental  limitations  on  the  power  of  taxa- 

tion, the  inherent  nature  of  organized  society  would  limit  it  to 
the  legitimate  purposes  of  government.  Ibid. 

28.  The  maxim  "the  right  to  tax  is  the  right  to  destroy"  is  appropri- 

ate to  a  system  of  government  based  on  possession  by  the  people 
of  privileges  by  sovereign  grace.  It  is  applicable  to  a  system 
based  on  possession  by  them  of  inherent  rights,  only  upon  the 
theory  that  the  taxing  activity  is  confined  to  execution  of  gov- 
ernmental functions  within  fundamental  restraints.  Ibid, 

29.  There  may  be  destruction  by  means  of  taxation  for  governmental 

purposes  under  a  system  based  on  possession  by  the  people  of 
mere  privileges,  which  would  be  confiscation  under  a  system 
based  on  inherent  rights,  and  so  unconstitutional  both  by  the  in- 
herent nature  of  the  government  and  by  fundamental  restraints 
as  well.  Ibid. 

30.  Any  purpose,  whether  public  or  not,  not  included  in  the  plan  of 

government  created  by  the  constitution,  is  outside  the  limita- 
tion upon  the  right  to  take  private  propery  for  public  use  by  the 
power  of  taxation,  and  outside  the  power  to  appropriate  money. 

Ibid. 

31.  Where  there  is  no  benefit  to  the  property  owner  of  any  character 

which  is,  to  some  extent,  common,  there  is  no  right  to  tax;  Uie 
underlying  principle  of  taxation  being  that  in  return  for  taxation 
there  is  a  consideration  either  of  a  pecuniary  or  protective  na- 
ture to  person  or  property  or  both.  Ibid. 

32.  The  demands  of  charity  in  a  foreign  jurisdiction,  however  urgent, 

do  not  afford  a  legitimate  basis  for  taxation.  There  is  no  such 
basis  except  in  the  uses  of  the  government  levying  the  tax  in  ex- 
ecution of  its  legitimate  functions.  Ibid. 

33.  The  practice,  however  extensive,  in  foreign  jurisdictions,  of  cre- 

ating permanent  forest  reserves  by  using  proceeds  of  public  tax- 
ation regardless  of  the  limitations  of  the  police  power  and  funda- 
mental prohibitions  as  to  state  engagement  in  works  of  internal 
improvement, — is  unimportant  respecting  the  legitimacy  of  leg- 
islative Imposition  of  such  burdens  here,  except  as  it  bears  on 
the  question  of  whether  there  is  reasonable  ground  for  belief 
that  promotion  of  public  welfare  under  the  police  power  calls  for 
such  creations.  Ibid. 

Same:  Special  tax  law:  Local  self-government. 

34.  Ch.  740,  Laws  of  1913,  providing  for  assessing  trust  fund  land  in 

particular  taxing  districts  by  a  special  method,  also  for  special 
authority  as  to  reviewing  the  assessment,  obtaining  a  re-equali- 
zation of  the  relative  assessment  of  property  in  different  taxing 
districts  of  a  county  and  taxing  the  lands  for  local  purposes  at 
the  expense  of  the  general  fund  of  the  state,  is  void,  because 

a.  It  appropriates  state  money  for  local  purposes. 

b.  It  violates  the  constitutional  right  of  local  self-government. 

c.  It  is  a  special  law  for  the  assessment  and  collection  of  taxes. 
State  ex  rel.  Owen  v.  Donald,  21 
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Same:  Tax-title  lands:  Disposition:  Uniformity  in  county  government 

35.  Sees.  1494—132  to  1494—134,  Stats.  1913,  specially  limiting  the  ca- 

pacity of  particular  counties  to  realize  on  their  tax-title  lands  by 
compelling  such  counties  to  sell  their  tax-title  lands  to  the  state 
at  cost,  while  other  counties  may  sell  similar  lands  when  and  at 
such  price  as  their  governing  boards  may  see  fit,  and  affording 
former  owners  of  lands  in  the  particular  class  less  advantages 
for  redressing  wrongs  in  respect  to  tax  deeds  on  their  lands  than 
is  possessed  in  general  are  unconstitutional,  because 

a.  They  violate  the  constitutional  requirement  for  singleness 

and  uniformity  of  town  and  county  government  so  far  as 
practicable. 

b.  They  are  a  special  act  for  the  collection  of  taxes. 

c.  They  take  county  property  to  which  It  is  entitled  the  same 

as  a  private  Individual,  without  rendering  therefor  a  con- 
stitutional equivalent. 

d.  They  violate  the  equality  clauses  of  the  fundamental  law. 
State  ex  rel.  Owen  v,  Donald,  21 

Same:  Finance:  Contracting  debts:  Limitation, 

36.  An  agreement  between  the  state  and  another,  in  the  form  of  an 

ordinary  land  contract,  the  former  promising,  absolutely,  to  pay 
the  purchase  price  of  property  at  stated  times  in  consideration 
of  the  promise  to  sell,  creates  state  debt,  within  the  meaning  of 
sec.  4,  art.  VIII,  of  the  constitution  and  is  prohibited  thereby. 
State  ex  rel.  Owen  v.  Donald,  21 

37.  Such  an  instrument,  as  in  number  36,  is  evidence  of  state  debt, 

within  the  meaning  of  sec.  9,  art.  VIII,  of  the  constitution,  and 
is  prohibited  thereby.  Itid, 

38.  A  legislative  appropriation  of  money  to  buy  land,  purporting  to 

confer  authority  to  contract  therefor  and  pay  as  money  becomes 
available,  does  not  include  power  to  obligate  the  state  upon 
fixed,  time,  interest-bearing,  absolute  obligations.  Itid, 

39.  The  commissioners  of  public  lands,  under  the  constitution,  consti- 

tute an  artificial  person,  Intrusted  with  control  of  the  trust  fund 
lands  and  trust  funds  as  therein  mentioned,  though  the  control, 
as  to  lands  is  restricted  "to  school  lands  proper"  and  university 
lands,  except  as  otherwise  provided  by  the  legislature,  and  in 
case  of  the  state  obtaining  money  from  such  fund,  in  form,  by 
borrowing,  the  relations  of  debtor  and  creditor  are  thereby  cre- 
ated, within  the  prohibition  of  the  constitution  in  respect  to  in- 
curring state  Indebtedness.  Itid, 

40.  The  money  obtained  by  the  state  from  1860  to  1870,  in  manner  in- 

dicated in  number  39,  and  used  for  state  purposes,  created  state 
indebtedness  within  sec.  4,  art.  VIII,  of  the  constitution,  and  the 
certificates  issued  therefor,  constitute  evidences  of  indebtedness 
within  sec.  9  thereof,  and  such  indebtedness  and  such  evidences 
are  within  the  prohibitions  of  such  sections.  Ihid, 

41.  June  1,  1911,  the  state  was  under  disability,  in  any  event,  to  incur 

indebtedness,  since  it  was  then  Indebted  in  excess  of  $100,000. 

lUd. 

42.  Regardless  of  the  state  indebtedness  existing  June  1,  1911,  on  ac- 

count of  dues  to  the  trust  funds,  it  was  under  disability  to  incur 
ordinary  land  purchase  Indebtedness,  since  such  is  not  within 
the  emergency  purposes  mentioned  in  sees.  6  and  7  of  art  VIII 
of  the  constitution.  Itid, 

43.  Aside  from  state  indebtedness  to  the  trust  fund,  the  land  contracts 

of  January  1, 1911,  with  other  such  obligations  exceeded  the  con- 
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Btitutional  limitation  of  the  capacity  of  the  state  to  incur  indebtp 
edness.  Ihid, 

44.  The  refund  by  the  United  States  to  the  state  of  money  obtained 

from  the  trust  funds  which  was  carried  into  the  general  fund 
and  used  for  general  state  purposes  did  not  affect  the  status  of 
the  state  indebtedness.  Ibid, 

Same:  *'Work8  of  internal  improvement:**  Forest  reserves, 

45.  What  constitutes  "works  of  internal  Improvement"  within  the 

prohibition  of  sec.  10,  art  VIII,  of  the  constitution,  is  a  judicial 
question.    State  ex  rel.  Owen  v.  Donald,  21 

46.  The  term  "works  of  internal  improvement"  used  in  sec.  10,  art. 

VIII,  of  the  constitution,  refers  to  a  broad  principle  as  to  state 
engagement  in  works  of  internal  Improvement,  and  not  to  any 
particular  species  thereof.  Ibid. 

47.  The  constitutional  prohibition  as  to  "works  of  internal  Improve- 

ment" is  not  restricted  to  such  as  appertain  to  business  enter- 
prises and  public  purposes  not  mere  avenues  of  trade  and  com- 
merce. It  extends  to  every  kind  of  public  Improvement  not  nec- 
essary or  convenient  for  use  of  the  state  in  carrying  out  its 
essentially  governmental  function  as  fenced  about  by  the  con- 
stitution. Ibid, 

48.  Creation  of  a  forest  reserve,  permanent  improvement  thereof  for 

the  production  of  forest  products,  conservation  and  equalization 
of  the  flow  of  natural  waters  for  effect  on  climatic  conditions,  de- 
velopment of  water  power  on  the  reserve,  and  business  opera- 
tions to  make  such  reserve  a  source  of  gain  for  increase  thereof 
or  replenishment  of  the  public  treasury  are,  taken  as  a  whole,  a 
"work  of  internal  improvement."  Ibid. 

49.  Temporary  reservation  of  trust  fund  lands  from  sale  for  conserva- 

tion thereof,  protection  of  such  lands  from  fire  hazard  and  the 
state  generally  from  such  hazard,  purchase  of  lands  by  the  com- 
missioners of  public  lands  by  legislative  authority  to  block  up 
within  existing  trust  lands  for  the  purpose  of  Increasing  pro- 
ceeds of  the  latter,  the  investment  in  the  additional  lands  within 
a  reasonable  time  to  be  returned  into  the  general  fund  If  fur- 
nished therefrom  as  legitimate  state  expense,  and  care  of  the 
land  during  the  waiting  time  for  sale  so  as  to  utilize  the  forest 
products  of  an  annual  character  and  to  save  dead  and  dying  and 
mature  timber  is  not  a  "work  of  internal  Improvement"  though 
the  incidental  effect  may  be  such  an  improvement.  Ibid. 

Same:  Education:  Trust  funds:  School  and  university  lands. 

50.  Withdrawal  from  sale  of  "school  lands  proper"  or  university  lands, 

except  In  the  discretion  of  the  constitutional  commissioners  and 
for  the  benefit  of  the  trust  is  prohibited  by  sees.  7  and  8,  art.  X, 
of  the  constitution.    State  ex  rel.  Owen  v.  Donald,  21 

51.  The  school  lands  of  the  swamp  land  class  and  the  drainage  land 

may  be  withdrawn  from  sale,  in  the  discretion  of  the  legislative, 
so  long  as  the  purpose  thereof  is  conservation  of  the  lands  for 
the  benefit  of  the  purpose  of  the  grant  from  the  United  States 
and  the  dedication  of  moneys  arising  from  the  school  land  class 
as  stated  in  the  sections  to  follow.  Ibid. 

52.  Sec.  2,  art.  X,  of  the  constitution  dedicated  to  educational  purposes 

"all  moneys  arising  from  any  grant  to  the  state  where  the  pur- 
poses of  the  grant  are  not  specified"  so  as  to  create  an  obligatory 
trust  for  some  other  purposes.  Ibid. 
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53.  Under  the  federal  grants  to  this  state  of  wet  and  overflowed  lands, 

commonly  called  the  swamp  land  grants,  for  the  purpose  of 
draining  such  lands,  so  far  as  necessary,  it  was  given  to  the 
state  to  decide  upon  the  necessity,  leaving  excess  "lands  where 
the  purposes  of  such  grant  are  not  specified"  within  the  meaning 
of  the  constitution.  Ihid. 

54.  The  constitutional  dedication  impressed  the  land  which  the  state 

derived  from  the  swamp  land  grants  with  a  trust  for  educational 
purposes,  so  far  as  such  lands  were  not  necessary  for  the  partly 
ular  purposes  mentioned  in  the  grant,  to  the  extent  that  all  mon- 
eys arising  therefrom  constitute  a  part  of  the  school  fund.  Il>id. 

55.  The  purpose  of  the  federal  grant  and  the  provision  of  the  consti- 

tution together  created  a  disability  of  the  legislature  to  dispose 
of  the' land  for  any  other  purpose  than  that  mentioned  in  such 
grant  and  dedication.  Itdd. 

66.  Upon  the  legislature  definitely  deciding  between  the  two  purposes 
for  which  the  lands  derived  from  the  swamp  land  grants  were 
held,  those  appropriated  to  the  constitutional  purpose,  automatic- 
ally became  a  part  of  the  state  school  fund  land  under  the 
same  trusts,  reservations  and  restrictions  as  are  provided  in  the 
constitution,  to  the  extent  that  all  moneys  arising  therefrom  be- 
long to  the  school  fund  to  the  same  extent  as  proceeds  of  lands 
granted  to  the  state  for  educational  purposes.  Ihid, 

57.  The  partition  of  the  swamp  lands  under  ch.  537,  Laws  of  1865, 

one  half  for  school  purposes  and  one  half  for  drainage  purposes, 
relieved  the  former  from  any  trust  for  the  latter  and  gave  the 
school  land  half  the  status  of  school  lands  as  regards  moneys 
arising  therefrom  subject  to  be  added  to  by  any  future  express  or 
implied  determination  to  further  limit  the  amount  of  land  to  be 
devoted  to  drainage  purposes.  Ihid. 

58.  The  constitution  acted  upon  all  lands  derived  from  the  swamp 

land  grants  immediately  upon  title  thereto  being  vested  in  the 
state,  dedicating  the  same  to  the  extent  aforesaid,  irrevocably, 
to  educational  purposes  so  far  as  not  found  necessary  for  the 
primary  purposes  of  the  grant  Ihid, 

59.  Ch.  367,  Laws  of  1897,  ch.  450,  Laws  of  1903,  and  ch.  264,  Laws  of 

1905,  and  all  other  acts  and  parts  of  acts,  so  far  as  they  would 
otherwise  supersede  sec.  250  and  sec.  251  of  the  Statutes  of  1898, 
embodying  the  provisions  of  the  legislative  enactment  of  1865, 
the  confirmatory  enactment  of  1869,  and  the  recognition  thereof 
for  a  long  term  of  years,  are  invalid.  Said  sees.  250  and  251  are 
a  part  of  the  written  law  of  the  state,  any  act  of  the  legislature 
to  the  contrary  notwithstanding.  Ihid. 

60.  While  the  proceeds  of  lands  granted  to  the  state  for  educational 

purposes  and  the  moneys  arising  from  lands  of  the  swamp  land 
grant  which  were  dedicated  to  such  purposes  by  sec.  2,  art.  X,  of 
the  constitution  form  one  ''school  fund"  irrevocably  pledged  to 
school  purposes,  there  are  two  classes  of  lands,  the  first  being 
"school  lands  proper"  and  under  the  Jurisdiction  of  the  commis- 
sioners of  school  and  university  lands  to  the  extent  mentioned 
in  sees.  7  and  8  of  such  article,  and  the  second  the  lands  derived 
from  the  swamp  land  grant  which  are  under  the  control  of  the 
legislature  subject  to  duty  on  Its  part  to  administer  the  sa|ne  for 
the  purpose  of  producing  moneys  for  such  schdol  fund.       Ihid, 

61.  The  power  of  the  federal  government  over  the  public  lands  and 

that  of  any  state  over  lands  which  it  owns  in  its  proprietary  ca- 
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pacity,  has  no  relevancy  to  the  situation  in  tbis  state  in  regard 
to  state  handling  of  lands  held  in  trust  for  particular  purposes. 

Ihid. 

62.  Trust  fund  lands  and  trust  funds  having  been  confused  with  other 

lands  and  funds,  particularly  the  general  state  fund  and  forestry 
funds,  and  moneys  having  been  drawn  from  such  funds  and  in- 
vested in  other  lands,  and  operations  occurred  creating  confu- 
sion between  the  various  funds  and  trust  fund  lands, — an  equi- 
table lien  may  be  held  to  result  upon  the  general  and  forest  funds 
in  favor  of  the  trust  funds  and  property  to  the  extent  necessary 
to  restore  the  latter  funds  and  property,  so  far  as  practicable, 
both  as  to  amount  of  fund  and  property.  Fbid. 

63.  For  the  purpose  of  rendering  a  judgment  as  indicated  in  number 

62  efficient,  the  court,  in  the  exercise  of  its  general  Jurisdiction 
to  carry  out  Its  Judgments  may  make  all  necessary  orders  re- 
quired to  fully  carry  out  such  judgment  and  for  that  purpose 
order  a  reference  to  a  referee  with  a  special  master  as  assistant 
and  settle  the  controversy,  finally,  upon  the  coming  in  of  the  re- 
port, judicially  determining  the  amount  of  each  of  the  different 
kinds  of  property  belonging  to  each  fund.  Ibid. 

Same:  Police  potoer:  Extent:  Limitations:  Forest  reserves, 

64.  The  police  power  is  the  broadest  in  scope  of  any  field  of  govern- 

mental activity.  It  Is  inherent  in  the  very  nature  of  organic 
society.  We  do  not  look  into  the  fundamental  law  to  find  it  or 
define  it  but  only  for  limitations  upon  it.  State  ex  rel.  Owen  v. 
Donald,  21 

65.  The  police  power  has  limitations,  both  inherent  and  fundamental; 

it  is  the  most  powerful  instrumentality  for  good  when  properly 
used  and  likewise  for  oppression  when  not  so  used.  Ibid. 

66.  In  view  of  the  possible  benefits  as  well  as  dangers  with  which  the 

police  power  was  conceived  to  be  pregnant,  in  the  creation  of  our 
system  of  government,  a  well  understood  standard  of  disability 
as  to  its  exercise  and  some  express  disabilities,  were  provided 
and  also  authority  created  to  defend  such  standard.  Ibid. 

67.  What  is  within  the  police  power,  in  its  broad  sense,  must  be  de- 

termined from  the  viewpoint  of  the  American  system  of  consti- 
tutional liberty  based  on  inherent  rights  regulated  by  law.  and 
not  on  ancient  and  foreign  systems  based  on  the  theory  that  the 
individual  possesses  only  privileges  which  are  absolutely  in  sov- 
ereign power  to  take  partly  or  wholly  away.  Ibid. 

68.  The  police  power  extends  to  everything  promotive  of  public  wel- 

fare, but  exercise  of  It  is  limited  by  the  spirit  of  the  fundamen- 
tal law  and  some  express  provisions  therein  besides.  Ibid. 

69.  When  not  within  some  express  fundamental  limitation  any  gov- 

ernmental activity  within  the  police  power  which  promotes  the 
purpose  for  which  governments  are  instituted  among  men  de- 
riving their  just  powers  from  the  consent  of  the  governed,  is 
legitimate.  Ibid. 

70.  Governmental  activity,  not  prohibited,  and  appropriate  to  the  pur- 

poses mentioned  in  number  68,  so  far  as  it  conserves  and  pro- 
motes efficiency  of  inherent  rights,  is  legitimate:  anything  fur- 
ther, going  to  the  extent  of  impairment  or  destruction  of  such 
rights  is  condemned  by  the  spirit  of  the  constitution.         Ibid. 

71.  Governmental  activity  within  the  scope  of  the  police  power,  other- 

wise legitimate,  which  Is  within  the  field  of  the  express  prohlbl- 
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tlon  of  the  state  engaging  in  works  of  internal  improvement,  is 
condemned  by  the  constitution.  Il>id. 

72.  So  far  as  creation  of  forest  reserves  is  a  subject  within  the  scope 

of  the  police  power,  that  being  a  judicial  question,  and  the  means 
adopted  to  that  end  are  appropriate  and  not  unduly  oppressive, — 
that  being  a  legislative  question,  within  the  boundaries  of  rea- 
son,— ^and  neither  the  subject  nor  the  means  are  prohibited,  it  is 
a  constitutional  exercise  of  the  police  power.  Ibid, 

73.  Whether  within  constitutional  limitations  as  to  express  prohibi- 

tions, creation  of  a  permanent  forest  reserve  at  state  expense  is 
within  the  scope  of  the  police  power  as  to  means  of  promoting 
the  public  welfare,  is  a  matter  within  legislative  discretion.  But 
if,  under  the  particular  circumstances,  the  means  adopted  are 
either  not  appropriate  or  are  unduly  oppressive,  they  are  con- 
demned by  the  constitution  and  it  is  the  duty  of  the  court  to 
give  voice  thereto.  Ibid. 

Same:  County  government:  Uniformity.    See  Constitutional  Law,  35. 

Same:  Ministerial  power.    See  Constitutional  Law,  4. 

Obligation  of  contracts:  Impairing.  See  Corporations^  7,  8.  Insur- 
ance, 4.     Railroads,  1. 

Taking  property  without  compensation.     See  Constitutional  Law,  35. 

Equal  protection  of  the  laws.    See  Constitutional  Law,  35.    States,  7. 

Trial  by  jury.    See  Officers,  6-8. 

74.  Under  sec.  5,  art.  I,  Const,  the  right  of  trial  by  jury  cannot  be 

taken  away  in  any  case  where  it  existed  when  the  constitution 
was  adopted.  The  legislature  cannot  convert  a  legal  action  into 
an  equitable  one  so  as  to  defeat  the  right  of  trial  by  jury.  State 
ex  rel.  Schumacher  v.  Markham,  431 

Contempt:  Fining  witness.     See  Criminal  Law,  5. 
Contractors.     See  Mechanics*  Liens. 

CONTRACTS. 

Requisites  and  validity.  See  Breach  of  Marriage  Promise.  Cor- 
porations, 4,  5.  Release.  Sales,  2-8.  Specific  Performance. 
Vendor  and  Pubchaser,  1-3. 

1.  Contracts  to  prevent  competitive  bidding  at  judicial  sales  whereby 

a  fraud  on  any  third  person  is  worked  are  invalid  as  against 
public  policy.     Schmitt  v.  Franke,  347 

2.  A  cause  of  action  does  not  arise  out  of  a  contract  which  violates 

public  morals  or  public  policy.  Ibid. 

When  avoided  by  misrepresentations.    See  Insurance,  3. 

Construction  and  operation.  See  Deeds.  Insurance,  3,  5-8.  Land- 
lord AND  Tenant.    Patents.    Vendor  and  Pubchaser^  4,  5,  7,  8. 

3.  Where  two  persons  made  a  joint  promise  to  pay  for  certain  shares 

of  corporate  stock,  the  fact  that  each  was  to  receive  one  half  of 
such  shares  did  not  affect  their  joint  liability  for  the  whole. 
First  Trust  Co.  v.  Miller,  336 

Novation.    See  Novation. 

Specific  performance.    See  Specific  Performance. 

Laws  impairing  obligation.  See  Corporations,  7,  8.  Insurance,  4. 
Railroads,  1. 
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Contbibuhno  Cause.  See  Inst&uctions  to  Jubt,  3.  Wobkmbn's 
Compensation,  16,  18. 

CoNTRiBUTOBT  Neolioence.  See  Automobiles,  1,  3.  EuECTBicitT,  2. 
Mabteb  and  Sebvant,  5,  6,  8.  Negligence,  1,  4.  New  Teiai^  3. 
Stbebt  Railways,  2,  3,  6.    Wobkmbn's  Compensation,  1,  14,  15. 

Conyetances.  See  Advebsb  Possession,  4,  5.  Bbokebs,  2.  D^s. 
Vendob  and  Pubckaseb. 

CORPORATIONS. 

Stock:  Sales.    See  Contbacts,  3.    Judgment,  2. 
Same:  Pledges.    See  Banks  and  Banking. 
Same:  Transfer  on  hooks, 

1.  In  transferring  stock  under  sec.  1752,  Stats.,  the  secretary  of  a 

corporation  performs  merely  a  ministerial  duty.  He  does  not 
try  or  decide  the  question  of  ownership,  and  should  not  be  or* 
dered  to  make  the  transfer  when  a  bona  fide  contest  between 
rival  claimants  is  already  in  the  courts  or  about  to  be  brought 
there.    Com  Exchange  Nat.  Bank  v.  Kaiser,  199 

2.  A  transfer  was  properly  ordered  under  said  sec.  1752  where  the  pe- 

titioner had  possession  of  the  former  certificates  duly  assigned, 
and  the  other  claimants,  though  duly  notified,  failed  to  appear  at 
the  hearing  or  assert  ownership.  Ibid, 

3.  An  order  for  transfer  of  stock  under  sec.  1752,  Stats.,  does  not  de- 

termine the  question  of  title.  Ibid. 

Right  of  stockholder  to  examine  books.    See  Cobpobations,  9-14. 
Contracts:  How  made:  Acquiescence:  Estoppel. 

4.  Although  technically  a  corporation  cannot  act  contractually  ex- 

cept by  or  through  its  board  of  directors,  yet  where  a  contract  is 
made  at  a  stockholders'  meeting,  all  the  stockholders,  including 
the  directors,  being  present  and  participating  in  making  it,  such 
action  is  sufficient  to  bind  the  corporation;  or  the  corporation 
may  be  bound  by  acquiescence  where  all  the  stockholders  and 
directors  recognize  an  agreement  as  binding  by  largely  carrying 
it  out.    First  Trust  Co.  v.  Miller,  336 

5.  Where  the  stockholders  have  made  a  contract  on  behalf  of  the 

corporation  and  pursuant  thereto  corporate  stock  has  been  is- 
sued to  and  retained  by  the  other  parties,  the  latter  cannot  ques- 
tion the  validity  of  the  contract  on  the  ground  that  it  was  not 
made  by  the  directors,  but  are  bound  by  election  and  estoppel. 

Ibid. 
Sale  by  agent. 

6.  Findings  of  the  trial  court  that  certain  goods  were  bought  by  de- 

fendant from  the  plaintiff  corporation  through  its  agent,  and 
not  from  the  agent  himself,  against  whom  defendant  claimed  an 
offset,  are  held  to  be  sustained  by  the  evidence.  Racine  P.  W. 
Co.  V.  Chas.  Quetzkow  Co.  298 

Foreign  corporations:  Right  to  do  business:  Mortgages  taken  by  Un- 
licensed corporation:  Yalidation. 

7.  Ch.  214,  Laws  of  1911,  having  validated  mortgages  which  were 

void  (under  sec.  1770 &,  Stats.)  because  taken  by  foreign  cor- 
porations not  licensed  to  do  business  in  this  state,  such  mort- 
gages could  not  be  again  invalidated  by  the  repeal  of  that  act, 
since  that  would  be  an  unconstitutional  impairment  of  the  ob- 
ligation of  contracts.    Bennington  Co.  8.  Bank  v.  Lowry,       659 
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8.  By  ch.  214,  Laws  of  1911,  mortgages  taken  by  foreign  corporations 

before  May  26,  1911,  were  declared  valid.  By  ch.  248,  Laws  of 
1913,  mortgages  taken  by  foreign  corporations  after  May  26, 
1911,  and  prior  to  January  1,  1914,  were  declared  valid.  Held, 
that  there  was  no  intent  to  invalidate,  by  the  act  of  1913,  the 
mortgages  legalized  by  the  act  of  1911.  IMd, 

Same:  Stockholder's  right  to  examine  hooJcs:  Mandamus, 

9.  The  books  of  a  foreign  corporation  being  in  Wisconsin  in  the  cus- 

tody of  officers  of  the  corporation  who  reside  here,  and  all  the 
property  of  the  corporation,  as  well  as  its  principal  office,  being 
in  this  state,  a  resident  stockholder,  acting  in  good  faith.  Is  en- 
titled to  a  writ  of  mandamus  to  compel  said  officers  to  permit 
him  to  examine  the  corporate  records  to  ascertain  who  the  stock- 
holders are  and  what  they  paid  for  their  stock.  State  ex  rel, 
Quinn  v.  Thompson's  M.  F.  Co.  671 

10.  The  corporation  is  a  proper  party  to  such  mandamus  proceeding. 

IMd. 

11.  Sub.  10,  sec.  1770&,  Stats. — providing  that  "all  foreign  corpora- 

tions and  the  officers  and  agents  thereof  doing  business  in  this 
state,  shall  be  subjected  to  all  the  liabilities  and  restrictions  that 
are,  or  may  be  imposed  upon  corporations  of  like  character,  or- 
ganized under  the  laws  of  this  state," — gives  the  same  right  of 
examination  in  the  case  of  a  foreign  corporation  that  exists 
where  a  domestic  corporation  is  involved.  IMd. 

12.  The  legal  obligation  or  responsibility  imposed  upon  domestic  cor- 

porations by  sec.  1757,  Stats.,  is  a  ''liability,"  within  the  mean- 
ing of  said  sub.  10,  sec.  1770&;  and  the  omission  of  the  word 
"duties"  in  adopting  sub.  10,  sec.  1770&,  from  the  statute  of  Illi- 
nois does  not  affect  the  matter  here  in  question.  Ihid. 

13.  The  word  "liability"  covers  and  includes  legal  responsibility  and 

legal  duty;  it  is  "the  state  of  one  who  is  bound  in  law  and  Jus- 
tice to  do  something  which  may  be  enforced  by  action."     Ibid. 

[14.  Whether  or  not  the  stockholder  would  have  at  common  law  the 
same  right  as  to  examination  which  he  is  here  held  to  have  un- 
der the  statutes,  is  not  decided.]  Ihid, 

Public  corporations.  See  Municipal  Corporations.  State  Board  of 
Agriculture. 

Corrupt  Practices.    See  Officers,  4-8. 

Costs.    See  Appeal,  9.    Vendor  and  Purchaser,  6. 

Counterclaim.    See  Pleading,  2. 

Counties:  Uniformity  in  government:  Tax-title  lands.  See  Consti- 
tutional Law,  35. 

COURTS. 

Judicial  questions.    See  Constitutional  Law,  1,  3,  45,  72,  73. 

Supreme  court.    See  Appeal  and  Error.    Constitutional  Law,  63. 

1.  Given  a  subject  of  litigation  within  the  original  authority  of  the 
court,  involving  some  question  of  great  public  Importance  and 
an  appropriate  application  to  afford  jurisdiction  of  adversary 
parties,  the  court  may  entertain  it  and  permit  or  order  the  scope 
thereof  to  be  broadened  as  such  importance  may  require,  with- 
out regard  to  change  of  mere  form  of  action  or  the  nature  of  the 
appropriate  redress.    State  ex  rel.  Owen  v.  Donald^  21 
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2.  In  the  circumstances  stated,  If  the  application  exhibits  a  subject 
of  controversy,  however  narrow,  the  court  may,  and,  if  great 
public  Interest  demands  it,  will,  upon  application  of  a  party  to 
the  record,  or  on  its  own  motion,  permit  or  order  any  broaden- 
ing of  issues  or  addition  of  parties  advisable  to  bring  into  the 
litigation  all  questions  so  connected  with  the  initial  matter  as 
to  constitute  an  entirety.  Ihid. 

Circuit  courts.    See  Appeal,  9. 

Justices*  courts.    See  Appeal,  9.    Justices*  Courts. 

Covenants.     See  Deeds,  3,  4.     Landlord  and  Tenant,  1-5. 

CRIMINAL  LAW  AND  PRACTICE. 
See  Explosives.    Homicide.    Thbeats. 

Arraignment:  Plea  of  guilty:  Sentence:  Application  for  change. 

1.  At  his  own  request,  though  not  in  writing,  an  accused  person  who 

had  been  committed  for  trial  at  the  next  term  of  the  circuit 
court,  appeared  before  the  court  with  counsel,  was  arraigned, 
and  pleaded  guilty.  Afterwards,  without  objection,  evidence  was 
taken  to  enable  the  court  to  determine  the  proper  judgment,  and 
sentence  was  pronounced.  Held,  that  the  court  had  full  juris- 
diction of  the  matter  and  there  was  no  Irregularity.  Foster  v. 
State,  252 

2.  After  pleading  guilty  as  above  stated  and  being  sentenced  to  im- 

prisonment, the  accused,  upon  an  affidavit  that  he  had  been  in- 
duced to  plead  guilty  by  a  promise  which  he  supposed  came  from 
the  district  attorney  that  he  would  be  punished  by  fine  only,  and 
that  he  was  innocent  of  the  offense,  applied  to  have  the  judg- 
ment changed  to  a  fine,  or  for  a  new  trial.  The  district  attorney 
deposed  that  he  had  made  no  promise  directly  or  indirectly  and 
that  the  plea  of  guilty  was  wholly  voluntary.  Held,  that  there 
was  no  abuse  of  discretion  in  denying  the  application.       Ihid. 

7rial:  Motions:  Reception  of  evidence:  Fining  witness  for  contempt. 

3.  The  making  of  dilatory  motions  upon  a  criminal  trial  Is  disap- 

proved.   Loguidice  v.  State,  17 

4.  The  taking  of  evidence  on  a  murder  trial  having  closed  at  10  o'clock 

in  the  evening,  and  a  physician  having  testified  shortly  before 
the  closing  that  he  was  present  and  assisted  in  photographing 
the  body  of  the  deceased,  the  trial  court  should,  on  the  follow- 
ing morning,  have  opened  the  case  to  permit  defendant  to  call 
witnesses  who  were  present  when  the  body  was  photographed 
and  who  would  have  testified  that  the  physician  was  not  present 
on  that  occasion;  but  the  refusal  to  do  so  was  not  prejudicial 
error,  it  not  appearing  that  such  testimony  would  probably  have 
affected  the  result.    Musso  v.  State,  161 

5.  Fining  for  contempt  a  witness  for  defendant  in  the  presence  of 

the  jury  is  held  not  to  have  been  a  prejudicial  error.  Ihid. 

S^me:  Instructions  to  jury.    See  Explosives,  3,  5.     Homicide,  7. 
Motion  for  new  trial:  Newly  discovered  evidence. 

6.  The  denial  of  a  motion  for  a  new  trial  on  the  ground  of  newly 

discovered  evidence,  consisting  mainly  of  the  testimony  of  physi- 
cians as  to  an  examination  after  the  trial  of  the  body  of  the 
murdered  man,  cannot  In  this  case  be  held  erroneous,  such  evi- 
dence not  appearing  to  be  of  sufficient  weight,  nor  the  showing 
as  to  diligence  sufficient,  to  warrant  this  court  in  disturbing 
such  ruling.    Musso  v.  State,  161 
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Cboss-Examination.    See  Witi^esses. 

Cbossinos. 
Apportionment  of  cost.    See  Railroads,  1. 
Fences  at  crossings.     See  Railboads,  3-5. 

Custom  and  Usage.    See  Landlord  and  Tenant,  5. 

DAMAGES. 

Aggravation.    See  Breach  of  Marriage  Promise,  3. 
Measure  of  damages:  Breach  of  covenant.    See  Deeds,  4. 
Same:  Death:  Expectancy  of  life,  etc.:  Evidence. 

1.  In  assessing  the  damages  sustained  by  a  widow  by  reason  of  the 

death  of  her  husband,  the  recovery  being  limited  by  law  to  the 
pecuniary  benefits  which  she  lost  thereby,  the  following  matters 
should  be  considered:  (1)  the  average  earning  power  of  the  de- 
ceased at  the  time  of  his  death;    (2)   his  expectancy  of  life; 

(3)  his  probable  average  earning  power  during  such  expectancy; 

(4)  the  proportion  of  his  earnings  which  with  reasonable  cer- 
tainty would  have  reached  the  wife;  (5)  the  present  worth  there- 
of; (6)  the  amount  it  would  take  to  purchase  an  income  during 
the  expectancy  of  his  life  equal  to  the  amount  the  wife  would 
probably  have  received  out  of  his  earnings.  Secord  v.  John 
Schroeder  L.  Co.  1 

2.  Mortality  tables  are  not  conclusive  as  to  the  expectancy  of  life,  but 

they  are  persuasive  evidence  of  it,  and  if  unopposed  by  any  other 
evidence  should  be  controlling.  Jhid. 

Excessive  damages.    See  Breach  of  Marriage  Promise,  6. 

3.  An  award  of  $5,500  for  death  of  a  workingman  sixty-two  years  of 

age  whose  average  earning  capacity  was  about  $727  per  year, 
and  whose  probable  earning  capacity  during  his  expectancy  of 
life  would  not  have  exceeded  $500  per  year,  of  which  probably 
not  over  $300  per  year  would  have  reached  his  wife,  is  held  ex- 
cessive, and  plaintiff  is  given  the  option  of  taking  a  judgment 
for  $4,000  or  submitting  to  a  new  trial.  Secord  v.  John  Schroe- 
der  L.  Co.  1 

4.  An  award  of  $2,500  for  injury  to  a  structural  iron  worker,  covers 

ing  his  expenses,  loss  of  time,  pain  and  suffering,  and  perma- 
nently diminished  earning  capacity,  is  held  not  excessive.  Tucker 
V.  Skobis  Bros.  Co.  290 

5.  For  serious  and  permanent  injuries  to  an  electrician  forty-four 

years  of  age  and  earning  $85  to  $95  per  month,  involving  terri- 
ble laceration  and  crushing  in  the  region  of  the  lower  part  of  the 
spine,  intense  and  long  continued  pain  and  mental  anguish  be- 
cause of  permanent  and  offensive  physical  weaknesses,  an  award 
of  $12,000  is  sustained.     Smale  v.  Wrought  W.  M.  Co.  331 

6.  Where,  through  defendant's  negligence,  the  right  hand  of  a  boy 

eight  years  old  was  so  severely  burned  that  he  lost  a  part  of  it 
and  the  rest  was  disfigured  and  its  use  impaired,  an  award  of 
$2,250  was  not  excessive.  Brown  v.  Eastern  Wis.  R.  d  L.  Co.  459 

Inadequacy  of  damages.    See  Appeal,  2. 

7.  In  an  action  to  recover  for  serious,  painful,  and  probably  perma- 

nent injuries  sustained  by  a  man  who  was  run  into  by  an  auto- 
mobile and  who  by  reason  thereof  had  incurred  medical  expenses 
aggregating  about  $340  and  lost  considerable  time,  there  was  no 
abuse  of  discretion  in  setting  aside  a  verdict  awarding  only 
$1,000.    Reui^er  v.  Hickman,  Lauson  rf  Diener  Co.  284 
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Same:  Setting  aside  verdict:  Optional  increase. 

8.  Upon  setting  aside  a  verdkt  because  the  damages  awarded  to 
plaintiff  are  inadequate,  the  court  may  in  Its  discretion  give  de- 
fendant an  option  to  submit  to  a  new  trial  or  to  allow  plaintiff 
to  have  Judgment  for  a  sum  fixed  by  the  court  as  the  maximum 
amount  any  Jury  would  be  warranted  in  assessing;  but  such  a 
course  is  not  usually  advisable,  especially  in  cases  where  there 
is  legitimately  a  wide  range  in  the  amount  of  damages  that  may 
properly  be  assessed.  Renter  v,  Hickman^  Lauson  d  Diener 
Co.  284 

Death.    See  Damages,  1~3.    EIlectricity,  2.    Negligence,  4.    Stbeet 
Railways,  3,  4.    Workmen's  Compensation,  5,  6. 

Debtor  AND  Creditor.  See  Corporations,  6.  Garnishment.  Mechanics' 
Liens.    Novation.    Sales,  2-8. 

Dedication  of  lands  to  educational  purposes.     See  Constitutional 
Law,  51-63. 

DEEDS. 

See  Brokers,  2.    Waters. 

Construction:  Reference  to  plat. 

1.  Where  there  are  no  monuments  contradicting  the  measurements 

given  on  a  plat  referred  to  in  a  deed,  and  no  substantial  proof 
that  such  measurements  are  inaccurate,  the  plat  must  control 
as  to  distances.    Zuleger  i>.  Zeh,  600 

2.  Although  a  plat  is  defective  because  lacking  the  owner's  signa- 

ture to  the  acknowledgment,  yet  if  he  conveyed  lots  by  reference 
to  the  plat  he  thereby  made  the  plat  an  essential  part  of  the 
description.  IHd. 

Same:  Assumption  of  mortgages.    See  Vendor  and  Pubchaseb,  4-6. 

Same:  "More  or  less."    See  Vendor  and  Purchaser,  7,  8. 

As  basis  of  adverse  possession:  Color  of  title.    See  Adverse  Posses- 
sion, 4,  5. 

Covenant  against  incuml)rances :  Breach:  Eviction:  Damages. 

3.  A  covenant  against  incumbrances  in  a  conveyance  of  mill  prop- 

erty including  the  bed  of  the  mill  pond  was  breached  where  the 
premises  were  subject  to  another  person's  right  to  harvest  ice 
thereon  and  to  the  burden  of  maintaining  the  water  at  a  certain 
height  during  the  ice-cutting  season.    Gadow  v.  Hunholz,    293 

4.  Such  right  in  another  person,  in  the  nature  of  an  easement,  con- 

stitutes an  interest  in  the  land  in  diminution  of  the  fee  title 
which  the  deed  purported  to  convey;  and  the  hostile  assertion 
of  such  right  amounts  to  an  eviction,  entitling  the  grantee  to 
maintain  at  once  an  action  for  breach  of  the  covenant,  the 
measure  of  his  damages  being  the  difference  between  the  mar- 
ket value,  at  the  time  of  the  conveyance,  of  the  premises  subject 
to  such  incumbrance  and  their  market  value  without  the  incum- 
brance. Ibid. 

De  Facto  Officers.    See  Officers,  9. 

Defenses.    See  Bills  and  Notes,  1.    Workmen's  Compensation,  1- 

3,  6. 
DEnNiTENESS.    See  Judgment,  1.    Watiebs. 
Definitions.    See  Words  and  Phbases. 
Dependents  on  deceased  workman.     See  Workmen's  Compensation,  5. 
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Descent  and  Dibtbibution.    See  Homioide,  7. 

Descbiption  of  land.    See  Deeds,  1,  2.    Vendob  and  Pubcuabeb,  7,  8. 

DxTEcnvEs:  Instigation  of  crime.    See  Expldsites,  2-6. 

DnjoBNCE.    See  New  Trial,  1. 

Dibectobs.    See  Cobpobations,  4. 

DiscBETiON.  See  Appeal,  2.  Constttuhonal  Law,  72,  73.  Cbiminal 
Law,  2.  Damages,  7,  8.  Elections.  Oabnishment.  Homi- 
cide, 3.  New  Tbial,  2,  3.  Stats  Boabd  of  Aobicultube,  3.  Wit- 
nesses. 

Disqualification  for  office.    See  Officebs,  2,  4,  5. 

DIVORCE. 

In  this  case,  although  the  former  husband  has  remarried,  has  a  sec- 
ond family  to  support,  is  financially  involved,  and  is  subject  to 
heavy  expenses,  yet,  in  view  of  his  income,  the  amount  which  he 
should  pay  to  his  divorced  wife  for  alimony  and  for  the  support 
and  education  of  minor  children  is  fixed  at  $100  per  month  until 
the  youngest  child  attains  majority,  and  for  alimony  thereafter 
is  fixed  at  $83.33  per  month.    McCaughey  v.  McCaughey,       287 

DRAINS. 

The  findings  in  the  preliminary  report  of  drainage  commissioners 
made  pursuant  to  sec.  1379 — 16,  Stats.  1911,  are  held  to  be  sup- 
ported by  the  evidence.    Jacobi  v,  Kruen,  345 

Easements.    See  Deeds,  4. 

EiOUCATioN.    See  Constitutional  Law,  50-63. 

EJECTMENT. 
See  Advebse  Possession,  2,  3. 

1.  Sec.  3096,  Stats.,  does  not  authorize  recovery  for  improvements 

made  by  the  defendant  in  an  action  of  ejectment  brought  by  re- 
maindermen or  their  grantee,  where  the  possession  of  such  de- 
fendant, though  adverse  as  to  a  life  tenant,  was  not  so  as  to  the 
remaindermen.    Tellett  v.  Albregtson,  487 

2.  In  ejectment  by  the  grantee  of  remaindermen  against  one  who 

had  acquired  the  estate  of  a  life  tenant,  although  defendant  was 
not  legally  chargeable  with  rents  and  profits  and  was  not  en- 
titled to  credit  for  taxes  paid  and  interest,  yet,  the  parties  hav- 
ing agreed  to  the  inclusion  of  those  items  in  an  accounting,  and 
the  trial  court  having  acted  upon  such  consent,  such  inclusion  is 
approved.  Itid, 

Election. 
To  be  bound  by  contract    See  Corpobations,  4,  5. 
To  come  under  compensation  act.    See  Workmen's  Compensation, 

1-3. 
Of  remedies.    See  Workmen's  Compensation,  4. 

ELECTIONS. 

Who  are  electors.    See  Constitutional  Law,  11. 
Deciding  tie  vote  hy  lot.    See  Officebs,  1. 
Corrupt  practices.    See  Officebs,  4-8. 
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Election  commissioners:  Party  afflUation:  Powers  of  party  chairman, 

1.  Under  ch.  391,  Laws  of  1911,  as  amended  by  ch.  5,  Laws  of  1913, 

the  chairman  of  the  city  committee  of  a  political  party  is  vested 
with  broad  power  in  the  matter  of  determining  whether  or  not 
an  appointee  or  proposed  appointee  to  the  office  of  election  com- 
missioner is  affiliated  with  such  party;  and  his  determination 
cannot  be  disturbed  unless  he  has  abused  his  discretion  or  power. 
State  ex  rel.  Koch  v.  Melms,  274 

2.  Such  a  chairman  cannot  be  compelled  by  mandamus  to  attest  that 

a  person  is  affiliated  with  his  party  unless  that  fact  plainly  ap- 
pears. Ibid. 

3.  Where  a  person  had  violated  the  constitution  and  fundamental 

principles  of  a  party  by  accepting  a  public  office  without  the  con- 
sent of  the  state  organization,  by  falling  to  attend  meetings,  and 
by  failing  to  give  an  account  of  his  official  acts,  and  thereafter, 
upon  charges  presented  and  investigated  in  the  proper  branch 
of  the  party  after  due  notice  given,  he  was  declared  not  affiliated 
with  the  party  and  not  a  member  thereof,  such  facts  warranted 
the  chairman  of  the  city  committee  in  deciding  that  such  person 
was  not  affiliated  with  the  party  within  the  meaning  of  ch.  391, 
Laws  of  1911,  as  amended  by  ch.  5,  Laws  of  1913.  Ihid, 

ELECTRICITY. 

1.  In  an  action  for  injuries  to  a  boy  caused  by  coming  in  contact 

with  a  broken  live  wire,  one  end  of  which  lay  flat  on  the  ground 
after  a  storm,  the  evidence  is  held  to  sustain  findings  by  the 
jury  that  the  wire  was  so  installed  that  it  came  in  contact  with 
a  limb  of  a  tree,  that  such  Installation  was  negligent  and  caused 
the  breaking  of  the  wire,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury.  Brown  v.  Eastern  Wis,  R,  d  L. 
Co,  459 

2.  PlaintifT's  intestate,  an  adult,  knew  that  electricity  was  a  dan- 

gerous agent  and  that  a  fellow  employee  whose  hand  had  come 
in  contact  with  the  metal  part  of  a  certain  switch  had  received 
a  severe  shock — so  severe  that  a  part  of  the  flesh  of  his  hand 
was  actually  adhering  to  the  metal,  or  so  believed  to  be  by  said 
intestate ;  yet,  in  spite  of  such  knowledge  and  for  no  useful  pur- 
pose, but  merely  to  demonstrate  to  another  employee  that  a 
spark  could  be  drawn  from  the  metal  part  of  the  switch,  he  held 
the  knuckle  of  his  little  finger  close  to  or  in  contact  with  such 
metal  part  and  received  a  fatal  shock.  Held,  that  he  was  gruilty 
of  contributory  negligence  as  matter  of  law,  even  though  he  did 
not  know,  and  perhaps  had  no  reason  to  believe,  that  the  switch 
was  charged  with  a  deadly  current  It  was  not  essential  that 
he  should  have  known  the  precise  extent  of  the  danger.  Wilger 
V,  Wis,  T.,  I/.,  H.  d  P.  Co,  654 

Electric  Railways.     See  Street  and  Interurban  Railways. 

Elevators.    See  New  Trial,  2. 

Eligipility  to  office.     See  Officers,  2,  5. 

Employer's  Liability.    See  Master  and  Servant.    Workmen's  Com- 
pensation. 

Entrapment.    See  Explosives,  2-5. 

Equal  Protection  of  the  Laws.     See  Constitutionat.  Law,  35. 

Equalization  of  assessments.    See  Taxation,  7-11. 
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Equity.  See  Constitutional  Law,  62,  63,  74.  Mechanics'  Liens,  3. 
Specific  Pebf(»mance.    Waters. 

Estates  in  Land.    See  Ejectment. 

Estates  of  DECEa)ENTS.    See  Bnxs  and  Notes,  5.    Wills. 

Estoppel.    See  Bills  and  Notes,  1,  2.    Cobporations,  5.    Trlal,  2. 

Eviction.    See  Deeds,  4. 

EVIDENCE. 

Presumptions.  See  Bills  and  Notes,  3, 5.  Certiorari.  Insurance,  8. 
New  Trial,  1. 

Burden  of  proof.  See  Bills  and  Notes,  5.  Master  and  Servant,  11, 
14.    Taxation,  1.    Vendor  and  Purchaser,  9. 

1.  Where  the  plaintiff  has  the  burden  of  proof  at  the  beginning  of  a 

trial  it  remains  with  him  to  the  end.  It  is  not  shifted  when  a 
prima  facie  case  has  been  made.    Murphy  v.  Estate  of  Skinner, 

554 

Relevancy,  materiality,  and  competency.  See  Appeal,  6.  Bills  and 
Notes,  3,  4.  Breach  of  Mabriage  Promise,  2.  Brokers,  2.  Com- 
promise AND  Settlement.  Damages,  2.  Homicide,  1-8.  Insur- 
ance, 1.  Principal  and  Agent,  1,  2.  Vendor  and  Purchaser,  3. 
Wills,  5. 

2.  Sec.  4079m,   Stats.,  as  shown  by  the  title  to  the  original  act 

(ch.  123,  Laws  of  1911),  applies  to  "statements  against  inter- 
est'' procured  for  the  purpose  of  being  used  as  evidence  against 
the  injured  person  in  any  action  he  might  thereafter  bring;  and 
an  agreement  of  settlement  cannot  be  said  to  be  a  statement 
against  interest  until  it  is  impeached  by  the  recognized  legal 
methods.    Buckland  v.  C,  Bt  P.,  M.  d'O.  R.  Co.  484 

Admissions.  See  Bills  and  Notes,  3.  Breach  of  Marriage  Prom- 
ise, 5. 

Declarations.    See  Insurance,  1. 

Hearsay.    See  Homicide,  5,  6. 

Weight  and  sufficiency.  See  Damages,  2.  Homicide,  9.  Insurance,  2. 
Master  and  Servant,  2,  4,  14.  Sales,  6.  Street  Railways,  1, 
4,  5.    Trial,  1.    Wills,  1,  2.    Witnesses. 

Newly  discovered  evidence  as  ground  for  new  trial.  See  New  Trial, 
1,2. 

Examination. 

Of  books  of  corporation.     See  Corporations,  9-14. 

Of  witnesses.     See  Witnesses. 
Excessive  Damages.     See  Damages,  3-6. 
Excise  Laws.    See  Intoxicating  Liquors. 

Executors    and    Administrators.     See    Intoxicating    Liquors,    1. 

Wills. 
Exhibitions.     See  State  Board  of  Agriculture,  3-6. 
Expectancy  of  Life.     See  Damages,  1-3. 

EXPLOSIVES. 

1.  Under  sec.  4398<i,  Stats.,  the  having  in  possession  or  dealing  in  any 
of  the  ways  there  specified  with  an  explosive  compound  with  in- 
tent that  the  same  shall  be  used  for  any  of  the  purposes  there 
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mentioned,  constitutes  an  offense;  but  the  words  in  the  latter 
part  of  said  section  "or  knowing  that  such  explosive  compounds 
are  intended  to  be  used  by  any  other  person  or  persons  for  any 
such  purposes/'  define  a  different  offense,  which  is  not  committed 
unless  a  person  other  than  the  accused  in  fact  intended  to  use 
the  compound  for  the  unlawful  purpose.    Koscak  v.  State,      255 

2.  Thus,  if  an  accused  purchased  and  transported  dynamite  and  had 

it  in  his  possession  with  intent  that  It  be  used  for  the  Injury  of 
private  property,  he  was  guilty  of  an  offense  under  the  first  part 
of  said  sec.  4398a;  but  where  he  believed  that  the  dynamite  was 
to  be  used  for  the  unlawful  purpose  by  persons  who  appeared  to 
be  co-operating  with  him  but  were  in  fact  detectives,  and  who 
had  no  intention  of  using  the  dynamite  for  such  unlawful  pur- 
pose, he  was  not  guilty  of  the  offense  defined  in  the  latter  part 
of  the  section.  Il>id. 

3.  Where,  in  such  a  case,  instructions  to  the  effect  that  the  absence 

of  any  real  intent  on  the  part  of  the  other  persons  to  use  the  dy- 
namite unlawfully  was  no  defense  to  the  accused  were  so  in- 
corporated in  different  parts  of  the  charge  and  so  interwoven 
with  the  definition  of  the  offense  first  specified  in  the  statute 
that  it  is  impossible  to  determine  of  which  offense  the  accused 
was  found  guilty,  the  conviction  cannot  stand.  Ihid. 

4.  If,  in  such  case,  detectives  employed  by  the  private  person  against 

whose  property  the  accused  believed  the  dynamite  was  to  be  used, 
were  the  active  parties  in  prompting,  urging,  and  instigating 
the  perpetration  of  the  offense,  and  the  accused  was  only  a  pas- 
sive participant  through  their  incitement  and  intimidation,  such 
private  person  was  bound  by  the  acts  of  the  detectives,  and  the 
accused  was  not  gulHy  of  the  offense.  JMd. 

5.  Where  there  was  evidence  tending  to  establish  such  facts,  a  re- 

fusal to  give  a  requested  instruction  in  accordance  with  the  law 
as  above  stated  was  error.  Ihid. 

Express  Trusts.     See  Constitutional  Law,  49-63. 

Fairs.     See  State  Board  of  Agriculture. 

FALSE  IMPRISONMENT. 

1.  A  boy  seventeen  years  old,  employed  in  defendant's  department 

store  to  move  and  mark  goods,  with  no  duty  to  watch  or  protect 
them  and  no  authority  to  make  sales  or  address  customers,  fol- 
lowed plaintiff,  a  customer,  into  the  street,  publicly  accused  her 
of  stealing  goods  from  the  store,  and  procured  her  arrest  by  a 
policeman,  with  whom  and  the  boy  she  returned  to  the  store, 
where  the  accusation  was  repeated  and  brought  to  the  attention 
of  defendant's  superintendent.  Held,  that  such  acta  were  not 
within  the  scope  of  the  boy's  employment  and  defendant  is  not 
liable  therefor  unless  it  ratified  them.  Rigby  v.  HeTZfeld-Phil- 
Upson  Co.  228 

2.  It   appearing  that   the   superintendent,   when   the   matter   was 

brought  to  his  attention,  neither  approved  nor  disapproved  of 
the  charge  against  plaintiff,  but  called  the  house  detective  and 
directed  him  to  investigate  it;  that  the  detective,  after  taking 
the  boy  aside  and  talking  with  him  a  few  minutes,  returned  and 
in  the  presence  of  the  superintendent  apologized  to  plaintiff,  say- 
ing it  was  a  mistake  and  that  he  had  no  idea  she  was  guilty; 
that  the  superintendent  did  not  know  plaintiff  was  being  held  in 
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restraint  of  her  liberty  during  the  investigation  or  approve  of 
such  restraint;  and  that  the  boy  was  promptly  discharged,  no 
ratification  was  shown  although  the  superintendent  himself  did 
not  apologize  to  plaintiff.  Il>id. 

Farm  Leases.    See  Landlord  and  Tenant,  5-7. 

Pellow-Sebvants.     See   Master  and   Servant,   13,   14.    Workmen's 
Compensation,  1. 

Fences.    See  Boundaries.    Railroads,  2-5. 

Fenders  on  street  cars.    See  Street  Railways,  6. 

Filing  of  conditional  sale  contract.    See  Sales,  2-8. 

Findings  of  Fact.     See  Appeal,  1,  3-5.    Workmen's  Compensation, 
7,8. 

Fish  Commission:  Torts.    See  States,  2-7. 

Foreign  Corporations.    See  Corporations,  7-14. 

Foreign  Laws.    See  Insurance,  5,  6. 

Forestry  Legislation.     See  Constitutional  Law,  24,  33,  48,  49,  62, 
72.  73. 

Forgery.    See  Bills  and  Notes. 

Former  Adjudication.    See  Appeal,  8.    Judgment,  2. 

Fraud.    See  Contracts,  1.    Mechanics'  Liens,  1,  3,  4. 

Frauds,  Statute  of.    See  Breach  of  Marriage  Promise,  1.    Sales, 
2-8. 

Fraudulent  Conveyances.    See  Sales,  2-8. 

GARNISHMENT. 

Upon  a  motion  by  the  principal  defendant  to  vacate  and  quash  a 
garnishee  summons  as  an  abuse  of  the  process,  the  court  will 
not  ordinarily  inquire  into  the  merits  of  the  action  itself  fur- 
ther than  to  ascertain  that  a  good-faith  controversy  is  involved ; 
but  where  the  facts  are  of  record,  are  before  the  court,  and  are 
admitted,  and  it  clearly  appears  that  plaintiff  has  no  cause  of  ac- 
tion, it  is  within  the  sound  discretion  of  the  court  to  set  aside 
the  service  of  the  garnishee  summons  and  dismiss  the  proceed- 
ing.   Wm.  Marnitz  Co.  v,  Richards,  280 

Governmental  Functions.    See  State  Board  of  Agriculture,  2-4. 
States. 

Gross    Negligence.    See    Automobiles,    1.    Negligence,    2.    Street 
Railways,  6. 

Guilty,  Plea  of.     See  Criminal  Law,  1,  2. 

Hail  Insurance.    See  Insurance,  7,  8. 

Harmless  Errors.    See  Appeal,  6,  7.    Bonds. 

Health:  Boards  and  officers.    See  Officers,  1,  9. 

Hearsay  Evidence.    See  Homicide,  5,  6. 

HIGHWAYS. 

Laying  out:  Meetings:  Notices. 

1.  A  meeting  of  supervisors  to  decide  upon  an  application  for  laying 
out  a  highway,  held  in  the  dooryard  of  a  man's  house,  was  in  -ac- 
cordance with  a  notice  stating  that  they  would  meet  at  his 
"home."    Marlatt  v.  Chipman,  193 
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2.  A  meeting  for  said  purpose  at  about  10 :  30  a.  m.  was  in  accordance 

with  a  notice  giving  10  o'clock  a.  m.  as  the  time.  IHd. 

3.  Proof  of  the  service  of  notice  under  sec.  126S,  Stats.,  need  not  be 

filed  in  the  office  of  the  town  clerk  before  the  meeting.  Il>id. 

4.  Notice  of  any  adjourned  meetings  of  the  supervisors  in  such  a 

case,  other  than  that  given  publicity  at  the  time  of  the  first  meet- 
ing, is  not  necessary.  UM, 

Appeal:  Notice:  Bond. 

5.  Notice  to  property  owners  of  an  application  for  the  appointment 

of  commissioners  to  review  the  determination  of  the  supervisors 
as  to  laying  out  a  highway,  is  not  required  by  statute.  Ihid. 

a.  The  inadvertent  omission  of  the  word  "not" 'in  an  appeal  bond 
under  sec.  1277,  Stats.,  which  should  have  been  conditioned  to 
pay  costs  if  the  order  appealed  from  "shall  not  be  reversed/'  is 
held  not  to  have  invalidated  the  proceedings  on  such  appeal. 

Ihid. 
Injuries  from  defects.    See  Instructions  to  Jury,  3. 

HOMICIDE. 

Evidence. 

1.  Upon  a  trial  for  murder  where  the  evidence  is  wholly  circumstan- 

tial and  is  not  conclusive  of  guilt  the  question  of  motive  becomes 
one  of  great  importance  and  may  turn  the  scale  either  way,  de- 
pending upon  the  probative  force  of  the  evidence  relating  to  it. 
Runge  v.  State,  S 

2.  Upon  a  trial  for  uxoricide  it  is  proper  for  the  state  to  show  by 

competent  evidence,  as  motives  for  the  crime,  ill  feeling  on  the 
part  of  the  defendant  towards  his  wife  and  a  desire  on  his  part 
to  secure  her  property.  Ibid. 

3.  How  far  back,  in  such  a  case,  the  inquiry  as  to  the  relations  be- 

tween defendant  and  his  wife  should  go  is  a  matter  largely  in 
the  discretion  of  the  trial  court,  provided  there  is  reasonable 
connection  with  their  relations  down  to  the  time  of  her  death. 

4.  It  was  proper  in  such  a  case  for  witnesses  to  testify  as  to  the  con- 

dition the  deceased  seemed  to  them  to  be  in  when  in  the  presence 
of  the  defendant,  as  to  being  nervous  or  otherwise.  Ibid, 

5.  Evidence  in  such  case  of  statements  of  the  wife  as  to  her  relations 

with  the  defendant,  not  made  in  his  presence,  are  inadmissible, 
being  mere  hearsay.  Ibid. 

6.  The  admission  of  hearsay  evidence  of  that  character  was  in  this 

case  a  prejudicial  error,  even  under  sec.  3072m,  Stats.,  since,  in 
view  of  the  wholly  circumstantial  nature  of  the  evidence  against 
the  defendant,  the  meagerness  of  the  competent  evidence  show- 
ing unpleasant  relations  with  his  wife,  the  direct  bearing  of  the 
incompetent  evidence  so  received  upon  the  question  of  motive, 
and  the  express  charge  of  the  court  that  it  had  an  Important 
bearing  on  that  question,  it  seems  quite  probable  that,  had  such 
evidence  been  excluded,  the  jury  might  have  reached  a  different 
result.  Ibid, 

7.  It  having  been  claimed  that  one  motive  for  the  uxoricide  was  de- 

fendant's desire  to  secure  his  wife's  property,  he  was  entitled, 
upon  request,  to  have  the  jury  Instructed  as  to  the  law  under 
which,  upon  her  death,  her  property  would  descend  to  other  per- 
sons. Ibid, 


Wis.]  index.  703 


8.  Upon  a  trial  for  murder,  the  ofQcial  stenographer  of  the  coroner 

was  properly  permitted  to  use  his  short-hand  notes  upon  the  wit- 
ness stand  and  to  read  from  them;  and  another  witness  was 
properly  permitted  to  use  his  notes  in  testifying  to  statements 
made  to  him  by  the  defendant  Ihid. 

9.  Evidence,  stated  in  the  opinion,  tending  to  show  that  defendant 

strangled  her  husband  in  their  house  while  he  was  intoxicated, 
is  held  to  sustain  a  conviction  of  murder  in  the  first  degree. 
Musso  V.  StatCt  161 

HusBAi^D  AND  WiFE.    See  Homicide. 

Ice:  Right  to  cut    See  Deeds,  3,  4. 

iMiniNiTT  from  suit.    See  States,  3-7. 

Impairing  Obugation  of  Contracts.    See  Corporations,  7,  8.    Insur- 
ance, 4.    Railroads,  1. 

Improvement,  Works  of  internal.    See  Constitutional  Law,  45-49, 71. 

Improvements:  Recovery  for.    See  Ejectment,  1. 

Inadequate  Damages.    See  Damages,  7,  8. 

Incumbrances.    See  Deeds,  3,  4.    Sales,  2-8.    Subrogation. 

Indorsement:  Forgery.    See  Bills  and  Notes. 

Infants.    See  Justices'  Courts.    Master  and  Servant,  1,  2. 

Injunction.    See  Appeal,  8.    Officers,  9. 

INSTRUCTIONS  TO  JURY. 

How  understood:  Mistake:  Application. 

1.  Although  certain  language  which  was  sandwiched  into  that  part 

of  the  charge  which  specifically  related  to  one  question  in  the 
special  verdict  was  probably  intended  to  apply  to  another  ques- 
tion, it  must  in  this  case  be  deemed  to  have  been  understood  by 
the  jury  to  relate  to  the  question  under  which  It  was  given. 
Rump  V.  Bresnan,  179 

Requests  for  instructions.    See  Explosives,  5.    Sales,  8. 

2.  Where  the  charge  to  the  jury  fully  and  correctly  covered  the  is- 

sues there  was  no  error  in  refusing  to  give  requested  instruc- 
tions even  though  they  were  abstractly  correct    Oleson  v.  Fader, 

473 
Damages.     See  Breach  of  Marriage  Promise,  4. 

Explosives:  Unlawful  use.    See  Explosives,  3,  5. 

Homicide.    See  Homicide,  7. 

Law  o1  the  road.    See  Stipulations. 

Negligence  concurring  with  defect  in  highway. 

3.  In  an  action  for  injuries  alleged  to  have  been  caused  by  negligence 

of  the  driver  of  the  vehicle  in  which  plaintiff  was  riding,  an  in- 
struction to  the  effect  that  concurrence  of  a  defect  in  the  high** 
way  and  negligent  driving  would  excuse  the  latter,  was  errone- 
ous; and  the  error  was  prejudicial  where,  although  there  was 
sufficient  evidence  to  warrant  a  finding  that  the  driver  was  neg- 
ligent, the  jury  found  he  was  not.    Rump  v.  Bresnan,  179 

Slander:  Joking  remarks.    See  Libel  and  Slander,  2. 
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INSURANCE. 

Life:  Mutual  benefit  societies:  Misstcitements  avoiding  certificate: 
Evidence:  Statutes. 

1.  The  confidential  report  of  a  medical  examiner  of  a  mutual  bene- 

fit society,  accompanying  an  application  for  membership  there- 
in»  is  competent  evidence  as  against  the  society  in  favor  of  the 
beneficiary  unddr  a  certificate  issued  on  such  application  and 
report;  but  statements  of  the  applicant  himself  in  such  applica- 
tion are  self-serving  declarations  and  are  not  admissible  as  evi- 
dence in  behalf  of  the  beneficiary.  McKnelly  v.  Brotherhood  of 
American  Yeomen^  514 

2.  Although  in  this  case,  in  the  absence  of  any  other  evidence,  such 

a  report  of  the  medical  examiner  might  sustain  an  inference 
that  the  applicant  did  not  then  have  tuberculosis,  yet,  since  the 
facts  stated  therein  might  all  be  true  and  yet  the  tubercular 
condition  have  existed,  it  was  not  suflicient.to  sustain  a  verdict 
to  the  effect  that  such  condition  did  not  then  exist,  as  against 
unimpeached  and  certain  affirmative  evidence  that  it  did  in 
fact  exist  Ibid 

3.  Statements  in  the  application  concerning  the  health  of  the  in- 

sured having  been  expressly  made  warranties,  and  it  having 
been  provided  in  the  benefit  certificate  that  if  untrue  they  ren- 
dered the  contract  void,  that  effect  must  be  given  to  them  un- 
less otherwise  provided  by  statute.  Ibid. 

4.  Ch.  507,  Laws  of  1911  (sec.  4202«,  Stats.  1913),  did  not  change  the 

rights  of  the  parties  under  an  insurance  contract  made  prior  to 
the  enactment  of  that  statute.  Ibid. 

5.  An  insurance  contract  not  made  in  this  state  is  not  affected,  so 

far  as  contract  rights  are  concerned,  by  Wisconsin  statutes. 

Ibid. 

6.  Sees.  4200,  4201,  Oen.  Stats.  Kansaa,  1909  (relating  to  the  effect 

of  misrepresentations  in  obtaining  a  policy  of  insurance),  apply 
only  to  life  Insurance  companies  and  not  to  fraternal  benefit 
societies.  Ibid. 

Hail:  Mutual  company:  By-laws:  Assessments:  Payment  of  losses  pro 
rata. 

7.  A  by-law,  made  part  of  a  hall  insurance  policy  issued  by  a  mutual 

company,  provided  that  "Assessments  for  hail  insurance  losses 
shall  be  ten  cents  per  acre  each  year  or  part  of  a  year  that  such 
policy  is  in  force,  and  the  losses  of  one  year,  if  in  the  aggregate 
they  exceed  the  amount  realized  from  the  assessment  on  hail 
policies  for  such  year  and  amount  of  hail  insurance  on  hand, 
shall  be  paid  pro  rata  from  the  amount  so  realized  and  on  hand, 
which  payment  shall  be  in  full  for  such  loss."  Held,  that  the 
general  expenses  of  the  hail  department  of  the  company  were 
first  to  be  paid  out  of  the  amount  realized  from  the  assessment 
on  hail  policies,  before  payment  of  the  balance  pro  rata  upon 
losses.    DorvHn  v.  North  Wis.  F.  M.  C.  Ins.  Co.  663 

8.  Where,  under  the  by-laws,  but  one  assessment  was  to  be  made  in 

each  year,  which  was  required  to  be  for  "one  full  year's  losses 
and  expenses,"  and  the  fiscal  year  ended  October  1st,  exi^enses 
incurred  after  October  Ist  were  properly  payable  out  of  the  next 
year's  assessment;  and  where  expenses  incurred  in  1911  were 


Wis.]  index.  705 


paid  out  of  the  1912  assessment  it  will  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  they  were  incurred  after 
October  1,  1911.  JWd. 

Intent.    See  Explosives,  3. 

Intention.    See  Wills,  3-7. 

Internal  Improvement,  Works  of.  See  Constitutional  Law,  45-49, 
71. 

Inteburban  Railways.    See  Street  Railways. 

Intebvenii^q  Cause.    See  Workmen's  Compensation,  16,  18. 

intoxicating  liquors. 

1.  In  the  absence  of  a  statute  providing  otherwise,  a  license  for  the 

sale  of  intoxicating  liquors,  although  for  a  fixed  term,  termi- 
nates with  the  life  of  the  licensee;  but  the  administrator  of  a 
deceased  licensee  may  lawfully  dispose  of  the  stock  of  liquors  in 
bulk.    State  ex  rel.  Rich  v.  Steiner,  175 

2.  A  retail  liquor  license  issued  for  the  year  ending  June  30,  1907, 

which  terminated  by  the  death  of  the  licensee  before  that  date, 
was  a  license  "granted  or  issued  and  in  force  on  or  prior  to  the 
thirtieth  day  of  June,  1907,"  within  the  meaning  of  sec.  1565d, 
Stats,  (ch.  484,  Laws  of  1907).  Ihid. 

Joint  Liabilities.    See  Contracts,  3. 

JUDGMENT. 

Essentials:  Definiteness :  Certainty,    See  Waters. 

1.  A  judgment  requiring  defendants  to  do  filling  upon  land  is  suffi- 

ciently definite  if,  with  the  aid  of  an  engineer,  the  limits  of  the 
filling  may  be  determined  from  the  description  in  the  judgment, 
construed  according  to  the  physical  condition  of  the  premises  at 
the  time  the  judgment  is  entered.    Childs  v.  Dahlke,  184 

Modification,    See  Criminal  Law,  2. 
Conclusiveness:  Res  judicata, 

2.  Where  one  who  had  agreed  to  buy  certain  corporate  stock  and  had 

paid  a  part  of  the  purchase  price  afterwards  obtained  a  judg- 
ment for  a  recovery  of  the  amount  so  paid  on  the  ground  that  by 
a  new  contract  the  agreement  to  buy  had  been  abrogated  and  the 
amount  already  paid  was  to  be  returned  to  him,  such  judgment 
was  conclusive  against  the  right  of  the  vendor  to  recover  in  a 
subsequent  action  the  balance  of  the  purchase  price.  Wm,  Mar- 
nitz  Co,  V,  Richards,  280 

Enforcement:  Reference,    See  Constitutional  Law,  63. 

Directing  judgment  after  reversal.    See  Vendor  and  Pubchaseb,  6. 

Judicial  Questions.    See  Constitutional  Law,  1,  3,  45,  72,  73. 

Judicial  Sales:  Preventing  bidding.  See  Contracts,  1.  Specific 
Performance. 

Jurisdiction.  See  Appeal,  9.  Certiorari.  Constitutional  Law,  1, 
3,  45,  72,  73.  Courts.  Criminal  Law,  1.  Justices'  Coubtb. 
Process.    Taxation,  3-6. 

Jury  Trl^l.    See  Constitutional  Law,  74.    Officers,  6-8.    Tbial^  2. 
Vol.  160  —  45 
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JUSTICES'  COURTS. 
See  Appeal,  9. 

1.  Failure  to  have  a  "next  friend'*  appointed  for  an  infant  plaintiff 

under  sec.  3613,  Stats.,  and  to  institute  his  action  in  the  name 
of  such  friend  is  not  a  Jurisdictional  defect.    Redlin  v.  Wagner, 

447 

2.  Although  the  language  of  said  sec.  3613,  Stata,  is  mandatory,  it 

must  be  read  in  connection  with  sec.  2829,  with  reference  to 
nonmateriality  of  matters  "which  shall  not  affect  the  substan- 
tial rights  of  the  adverse  party."  Ibid. 

Land  Contracts.    See  Constitutional  Law,  36-38.    Vendor  and  Pur- 
chaser. 

LANDLORD  AND  TENANT. 
See  Adverse  Possession,  3. 

1.  Where  the  lessee  has  agreed  to  furnish  heat  for  leased  rooms,  a 

mere  slight  temporary  inconvenience  does  not  Justify  the  tenant 
in  throwing  up  his  lease.  The  breach  must  be  substantial  and 
of  such  duration  that  it  can  be  said  that  the  tenant  has  been  de- 
prived of  the  full  use  and  enjoyment  of  the  leased  property  for  a 
material  period  of  time.    N,  W.  Realty  Co,  v.  Hardy,  324 

2.  The  tenant  has  no  right  in  such  a  case  to  treat  the  lease  as  termi- 

nated until  the  lessor  has  failed,  after  being  notified  of  the  trou- 
ble, to  remedy  it  within  a  reasonable  time.  Ihid. 

3.  The  evidence  in  this  case  is  held  not  to  show  such  a  violation  of 

the  lessor's  agreement  as  would  justify  the  tenant  in  quitting 
the  premises.  Ihid, 

4.  Complaints  made  to  a  Janitor  of  a  lack  of  heat  were  not  in  this 

case  a  sufficient  notice  to  the  lessor,  it  appearing  that  the  agents 
in  charge  of  the  building,  to  whom  the  tenant  paid  his  rent 
monthly,  were  well  known  to  the  tenant  and  occupied  an  office 
in  the  building  near  his  rooms.  Ihid, 

5.  A  covenant  by  the  lessee  of  a  farm  "to  destroy  all  noxious  weeds" 

on  the  premises  each  year  did  not  require  him  to  exterminate 
absolutely  all  noxious  weeds,  but  made  it  his  duty  to  adc^t  all 
reasonable  means  and  to  do  all  things  reasonably  adapted  to 
destroy  such  weeds,  consistent  with  good  husbandry;  and  in  de- 
termining what  was  reasonable  for  such  purpose  the  methods 
usually  employed  by  farmers  generally  in  that  vicinity  might 
be  considered.    Kosael  v.  Potratz,  450 

6.  A  clause  in  a  lease  of  a  farm  reserving  two  rooms  in  the  dwelling 

"until  a  dwelling  can  be  rented  or  a  place  secured  for  storage," 
is  construed,  in  the  light  of  the  surrounding  circumstances,  to 
mean  that  the  lessor  might  use  the  two  rooms  for  storage  pur- 
poses during  the  time  mentioned,  but  not  to  give  him  any  right 
to  occupy  the  rooms  as  a  residence  or  for  sleeping  purposes  or 
to  enter  or  use  the  rooms  except  for  purposes  legitimately  con- 
nected with  the  proper  care  or  removal  of  the  property  therein 
during  reasonable  business  hours.    Oleson  v.  Fader,  473 

7.  The  lessor  having  gone  into  such  rooms  between  7:30  and  8 

o'clock  on  a  September  evening,  after  it  had  become  very  dark, 
it  was  his  duty  to  leave  when  the  lessee  demanded  that  he  do  so, 
and  upon  his  refusal  to  go  the  lessee  had  the  right  to  eject  him, 
using  no  more  force  than  was  reasonably  necessary.  Ihid, 

IjAw  of  the  Case.     See  Appeal,  8.     New  Trial,  2. 
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Law  or  the  Road.     See  Automobiles,  2,  3.    Stipulations. 
Leases.    See  Adverse  Possession,  3.    Landlord  and  Tenant. 
Legislative  Journals.    See  Constitutional  Law,  6-11. 
Legislative  Power.    See  Constitutional  Law,-  2,  4, 14-74. 

LIBEL  AND  SLANDER. 
See  Pleading,  2. 

1.  In  an  action  for  slander  a  complaint  alleging  that  defendant,  in 

the  presence  and  hearing  of  one  K.  H.  and  of  Mrs.  K.  H.,  spoke  of 
and  concerning  the  plaintiff  that  he  "  'has  been  over  and  stayed 
with  your  woman  when  you  were  not  at  home,'  meaning  and 
intending  thereby  to  charge  that  the  plaintiff  has  had  improper 
relations  with  the  said  Mrs.  K.  H.,"  is  held,  on  demurrer,  to 
state  a  good  cause  of  action.    Hanson  v.  Feuling,  511 

2.  Where,  under  the  testimony  in  such  case,  the  jury  would  have 

been  warranted  in  finding  that  the  alleged  slanderous  words 
were  spoken  as  joking  or  jesting  remarks  and  were  so  under- 
stood by  the  hearers  and  were  therefore  not  actionable,  an  in- 
struction to  the  effect  that,  although  the  words  were  so  spoken 
and  so  understood,  the  defendant  would  still  be  liable,  and  that 
the  fact  that  they  were  spoken  by  way  of  a  jest  and  so  under- 
stood could  only  be  considered  in  reduction  of  damages,  was 
prejudicially  erroneous.  Ibid, 

Licensees.    See  Adverse  Possession,  1. 

Licenses.    See  Intoxicating  Liquors. 

Liens.    See  Constitutional  Law,  62,  63.    Mechanics'  Liens.    Ven- 
dor AND  Purchaser,  9,  10. 

Life  Estates.    See  Ejectment.     Subrogation. 

Life  Insurance.    See  Insurance,  1-6. 

Limitation  of  Actions.     See  Adverse  Possession.    Taxation,  12. 

Liquor  Licenses.    See  Intoxicating  Liquors. 

LIVERY  STABLE  KEEPERS. 

In  an  action  for  injuries  alleged  to  have  been  caused  by  negligence 
of  defendant  In  letting  a  horse  which  was  unsuitable  for  the 
purpose  for  which  it  was  hired,  the  evidence  is  held  not  so  clear 
as  to  warrant  this  court  in  saying  as  matter  of  law,  contrary  to 
a  finding  by  the  jury,  that  defendant  was  chargeable  with  knowl- 
edge of  such  unsuitableness.    Rump  v.  Bresnan,  179 

Local  Self-Govebnment.     See  Constitutional  Law,  34. 

Machinery.     See  Master  and  Servant,  1,  2,  10-12. 

Mandamus.     See  Corporations,  9,  10.     Elections,  2. 

Marriage  and  Divorce.     See  Breach  of  Marriage  Promise.    Divorce. 

MASTER  AND  SERVANT. 

Master* s  liability  far  injuries  to  servant    See  Workmen's  Compensa- 
tion. 

Same:  Unlawful  employment  of  children:  ^'Pressing  machine.** 

1.  A  machine  called  a  sizer,  consisting  of  two  power-driven  rollers 
six  inches  in  diameter,  one  above  the  other,  used  for  reducing  to 
a  uniform  thickness  slabs  of  caramel  candy  which  were  fed  in  at 
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the  front  and,  after  iMtsaing  between  the  rollers,  were  taken 
away  from  the  back  of  the  machine,  was  a  "pressing  machine 
from  which  material  is  taken  from  behind,"  at  which  it  was  un- 
lawful, under  sub.  2,  sec.  1728a,  Stats.  1911,  to  employ  or  permit 
a  child  under  the  age  of  sixteen  years  to  work.  KowaUki  v, 
American  C.  Co,  341 

2.  Findings  by  the  jury  in  this  case  that  the  plaintiff,  a  boy  under 

sixteen  years  of  age,  was  directed  and  permitted  to  work  at  such 
machine,  are  held  to  be  sustained  by  the  evidence,  although  in 
some  particulars  plaintiff  seems  to  have  testified  to  things  which 
he  must  have  known  were  false.  IMd. 

Bame:  'Negligence:  Moving  machine, 

3.  While  plaintiff  and  six  fellow-servants  were  moving  a  machine 

weighing  about  760  pounds,  those  on  the  same  side  with  him 
prematurely  let  go  their  hold,  causing  the  machine  to  drop  and 
injure  him.  Upon  evidence  showing,  among  other  things,  that 
the  foreman  was  not  present,  that  plaintiff  and  his  associates 
were  familiar  with  the  operation  and  knew  what  was  required, 
and  that  they  could  have  obtained  additional  help  if  they  had 
wished,  it  is  held  that  there  was  no  actionable  negligence  on  the 
part  of  the  defendant  employer  and  that  plaintiff  assumed  the 
risk.    Kamy  v.  N,  W,  Malleable  Iron  Co,  316 

Bame:  Defective  appliances:  Explosion  of  molten  iron, 

4.  Findings  by  the  jury  in  this  case  to  the  effect  that  a  blowout  or 

explosion,  by  which  plaintiff  was  injured  while  he  was  pouring 
molten  iron  into  a  chill  or  mold  clamped  about  a  tubing,  was 
caused  by  defendant's  negligence  in  furnishing  rusty,  moist  tub- 
ing, and  that  plaintiff,  an  Inexperienced  molder,  neither  knew 
nor  was  chargeable  with  knowledge  of  such  danger,  are  held  to 
be  sustained  by  the  evidence,  although  the  trial  court  ruled 
otherwise  and  changed  such  findings.  Pauloni  v,  Simmons  Mfg, 
Co,  211 

Bame:  Unsafe  working  place:  Staging, 

6.  In  an  action  for  injuries  sustained  by  a  structural  iron  worker 
through  the  slipping  of  the  planks  which  constituted  an  elevated 
staging  upon  which  he  was  at  work,  it  appearing  that  the  stage 
was  constructed  under  the  direction  of  defendant's  foreman  and 
that  plaintiff  did  not  assist  in  putting  it  up,  and  the  jury  having 
found  that  the  accident  was  caused  by  defendant's  failure  to  per- 
form its  duty  under  sec.  1636 — 81,  Stats.  1911,  as  to  a  safe  work- 
ing place,  and  that  plaintiff  did  not  assume  the  risk  and  was  not 
guilty  of  contributory  negligence,  a  judgment  against  defendant 
is  affirmed.    Tucker  v,  Skohis  Bros.  Co.  290 

Same:  Unsafe  place:  Unexpected  movement  of  machinery. 

6.  For  the  purpose  of  remedying  a  slight  leakage  of  steam  by  tight- 
ening certain  nuts,  an  experienced  engineer  reached  his  hand 
into  the  steel  case  inclosing  the  moving  parts  of  an  automatic 
stoking  device,  without  having  entirely  shut  off  the  steam,  and 
was  injured  by  a  movement  of  the  machinery.  In  an  action 
against  his  employer  to  recover  for  such  injury,  it  appearing 
that  he  fully  understood  the  necessity  of  shutting  off  the  steam 
to  enable  him  to  do  the  work  safely,  that  screw  valves  were  pro- 
vided for  that  purpose,  that  he  was  familiar  therewith,  and  that 
there  was  ample  light  for  him  to  see  and  operate  them,  but  that, 
instead  of  doing  so,  he  attempted  to  shut  off  the  steam  by  means 
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of  a  dial  valve  or  regulator  which  was  not  intended  for  the  use 
so  made  of  It,  a  verdict  for  defendant  was  properly  directed. 
Hansen  v.  Campbell  L.  Co.  221 

Same:  Unsafe  place  and  methods:  Perverse  verdict. 

7.  In  an  action  for  personal  injuries  sustained  by  a  minor  employed 

as  a  teamster  in  unloading  heavy  boxes,  the  Jury  having  found 
that  plaintiff's  working  place  was  as  free  from  danger  as  the 
employment  would  reasonably  permit,  that  the  method  of  un- 
loading boxes  was  reasonably  safe,  that  defendant  did  every- 
thing reasonably  necessary  to  protect  plaintiff's  life,  health, 
safety,  and  welfare,  and  that  he  suffered  no  damages,  an  order 
granting  a  new  trial  on  the  ground  that  the  verdict  was  perverse 
is  held  not  so  clearly  wrong  as  to  warrant  a  reversal.  Kuligow- 
ski  V.  Kieckhefer  B.  Co.  320 

8.  Although  plaintiff  had  complained  to  defendant's  foreman  on  the 

morning  of  the  day  he  was  injured  that  the  lifting  of  the  boxes 
was  too  hard  for  him  and  the  foreman  had  told  him  he  must  do 
it  or  quit  the  service,  he  was  not,  by  continuing  in  the  employ- 
ment, guilty  of  negligence  as  a  matter  of  law.  IJHd. 

Same:  Safety  of  working  place:  Absolute  duty  of  master. 

9.  Under  sec.  2394 — 48,  Stats.  1911,  providing  that  every  employer 

shall  furnish  a  safe  place  of  employment,  and  sub.  (11),  sec. 
2394 — 41,  defining  the  word  "safe"  to  mean  ''such  freedom  from 
danger  to  the  life,  health  or  safety  of  employees  ...  as  the  na- 
ture of  the  employment  will  reasonably  permit,"  the  duty  im- 
posed upon  the  employer  is  absolute,  in  the  sense  that  if  the 
place  of  employment  fails  to  come  up  to  the  statutory  require- 
ment he  cannot,  in  the  absence  of  other  defenses,  escape  lia- 
bility for  consequent  injuries  to  an  employee  by  showing  that  he 
exercised  ordinary  care  or  even  extraordinary  care  to  make  it 
safe.    Olson  v.  Whitney  Bros.  Co.    .  606 

10.  But  safety  is  a  relative,  not  an  absolute,  term;  and  places  of  em- 

ployment and  appliances  are  safe,  within  the  meaning  of  the 
statute,  when  they  are  so  constructed  and  in  such  condition  that, 
considering  the  nature  of  the  employment  conducted  in  them  and 
the  manner  in  which  it  is  customarily  carried  on,  or  the  manner 
in  which  an  ordinarily  careful  or  prudent  man  may  reasonably 
anticipate  it  might  be  conducted,  and  considering  the  use  the 
appliances  are,  with  the  knowledge  of  the  employer,  being  put 
to,  or  the  use  which  an  ordinarily  careful  and  prudent  person 
may  reasonably  anticipate  they  might  be  put  to,  they  are  as 
free  from  danger  as  such  employment  and  such  use  will  rea- 
sonably permit.  Tbid. 

11.  In  an  action  under  the  statute  for  injury  to  an  employee,  the  bur- 

den rests  upon  the  plaintiff  to  establish  that  defendant  failed 
to  comply  with  the  statute  and  that  such  failure  was  the  prx>xl- 
mate  cause  of  the  injury.  Ibid. 

12.  In  an  action  for  injury  to  the  foreman  of  a  pile-driver  crew 

caused  by  the  breaking  of  a  chain  used  in  moving  the  pile-driver 
sideways  on  rollers  over  newly  made  ground,  the  evidence  is 
held  to  sustain  a  finding  by  the  Jury  that  the  chain  was  of  suf- 
ficient strength  to  render  the  operation  of  moving  the  pile-driver 
in  the  usual  and  customary  manner  of  moving  it  as  free  from 
danger  to  the  safety  of  the  employees,  including  plaintiff,  as  the 
nature  of  the  work  of  moving  it  reasonably  permitted.       Ibid. 
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Same:  Negligence  of  felloto-aervantg.     See  Workmen's  Compensa- 
tion, 1. 

13.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by 

negligence  of  a  fellow-servant  in  throwing  or  dropping  one  end 
of  a  timber  which  he  and  the  plaintiff  were  unloading  from  a 
wagon,  it  is  held  that  there  is  no  evidence  that  the  fellow-serv- 
ant was  negligent    Schmit  v.  Frederickaon,  426 

14.  Negligence  of  a  fellow-servant  in  such  simple  operations  must 

affirmatively  appear,  and  the  jury  cannot  be  permitted  to  assume 
there  was  negligence  when  the  undisputed  evidence  is  consist- 
ent with  no  negligence.  IMd. 

Same:  Assumption  of  risk.    See  Masteb  and  Servant,  3,  5,  8.    Work- 
men's Compensation,  1.    ■ 

Bam>e:  Contributory  negligence.    See  Master  and  Servant,  4-6,  8. 
Workmen's  Compensation,  1,  14. 

Liability  of  master  for  torts  of  servant:  Scope  of  employment:  Rati- 
fication.   See  False  Imprisonment. 

Remedies  of  servants  for  torts  of  third  persons.    See  Workmen's 
Compensation,  4. 

Materialmen.    See  Mechanics'  Liens. 

Maxims. 

Expressio  unius  exclusio  alterius,  26,  134. 

Id  certum  est  quod  certum  reddi  potest,  422,  424. 

Res  judicata  pro  veritate  accipitur,  283. 

Respondeat  superior,  566,  575,  576. 

The  right  to  tox  is  the  right  to  destroy,  27,  128,  138. 

Measure  of  Damages.    See  Damages.     Deeds,  4. 

MECHANICS'  LIENS. 

1.  In  the  absence  of  fraud  or  bad  faith  the  mere  fact  that  a  lien  is 

claimed  for  some  items  for  which  no  lien  exists,  so  that  the 
claim  is  excessive,  will  not  defeat  the  whole  lien,  where  the 
lienable  and  nonlienable  items  can  be  ascertained  and  sep- 
arated.    Wiedenbeck-Dobelin  Co.  v.  Mahoney,  641 

2.  Where  the  form  boxes  used  for  concrete  work  did  not  become  a 

part  of  the  building  but  remained  suitable  for  further  use,  a 
subcontractor  was  not  entitled  to  a  lien  on  the  building  for  that 
part  of  the  lumber  furnished  by  him  which  was  used  in  making 
such  boxes.  Ibid. 

3.  It  appearing  that  a  payment  made  by  the  principal  contractor  to 

the  subcontractor,  after  the  furnishing  of  the  lumber  used  for 
such  form  boxes,  was  in  fact  (although  not  so  entered  upon  the 
subcontractor's  books)  a  full  payment  for  all  materials  fur- 
nished up  to  that  time,  and  in  the  statement  attached  to  the 
claim  for  lien  that  portion  of  the  account  being  easily  separable 
from  the  charges  for  materials  thereafter  furnished,  equity  re- 
quires that  said  nonlienable  item  be  treated  as  paid;  and  It 
not  appearing  that  the  subcontractor  had  knowingly  included 
nonlienable  material  in  the  claim,  the  lien  is  enforceable  for 
the  balance  due.  Ibid. 

4.  Findings  by  the  trial  court  that  a  subcontractor  intentionally  in- 

cluded in  its  claim  for  lien  items  for  plaster  furnished  to  the 
principal  contractor  to  be  used  and  which  was  used  in  other 
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buildings,  and  that  such  items  cannot  be  ascertained  and  sep- 
arated from  those  actually  used  in  the  building  on  which  the 
lien  is  claimed,  are  held  erroneous.  Ibid, 

Meetings:  Notice,  etc.    See  Highways,  1-4. 

Mental  Capacity.    See  Wills,  1,  2. 

Mills  and  Mill-Dams.    See  Deeds,  3,  4. 

Minors.    See  Justices'  Courts.     Master  and  Servant,  1,  2. 

Misrepresentations.     See  Insurance,  1-6. 

Mistake.  See  Bonds.  Highways,  6.  Process,  2.  Vendor  and  Pur- 
chaser, 8.    Wills,  7. 

Money  Had  and  Received.    See  Vendor  and  Purchaser,  5. 

Mortality  Tables.    See  Damages,  2. 

Mortgages.  See  Corporations,  7,  8.  Subrogation.  Vendor  and  Pur- 
chaser, 4-6. 

Motions.    See  Criminal  Law,  3.    New  Trial. 

Motive.    See  Homicide,  1-7. 

MUNICIPAL  CORPORATIONS. 

Ordinances:  Validity,    See  Appeal,  8. 

Officers:  Board  of  health,  etc.    See  Officers,  1. 

Same:  Park  commissioners:  Powers, 

Although  sec.  925— 171a,  Stats,  (ch.  493,  Laws  of  1907)— giving  to 
park  commissioners  control  over  and  power  to  care  for  that  part 
of  public  streets  lying  between  the  curb  and  sidewalk — is  incor- 
porated into  the  general  city  charter  law  (ch.  40a),  it  is  never- 
theless expressly  made  applicable  to  all  cities,  and  sec.  925 — 2 
of  that  chapter  must  be  restricted  accordingly.  Superior  v. 
Industrial  Comm.  541 

Public  improvements:  Special  assessments:  Action  on  certificates: 
Limitation.    See  Taxation,  12. 

Liability  for  torts  of  agents,  etc.    See  States,  5. 

Compensation  for  injuries  to  employees.  See  Workmen's  Compensa- 
tion, 6,  10,  12. 

Murder.    See  Homicide. 

Mutual  Benefit  Societies.     See  Insurance,  1-6. 

Mutual  Insurance:  Hail:  Assessments.     See  Insurance,  7,  8. 

National  Banks.    See  Banks  and  Banking. 

NEGLIGENCE. 

See  Automobiles.  Damages.  Electricity.  Instructions  to  Jury, 
3.  Livery  Stable  Keepers.  Master  and  Servant.  New  Trial, 
2,  3.  State  Board  of  Agriculture,  4-6.  States,  2.  Street 
Railways.    Workmen's  C6mpensation,  i-4,  14,  15. 

Warning  of  danger:  Contributory  negligence, 

1.  An  electrician  in  the  employ  of  another  company,  while  doing 
some  wiring  for  defendant  in  its  shop,  was  injured  by  a  travel- 
ing crane.  It  had  been  agreed  by  defendant  that  he  should  work 
on  the  track  of  the  crane  and  should  be  notified  by  the  craneman 
in  case  of  danger.  He  had  worked  during  the  morning  of  one 
day  and  had  been  notified  when  it  was  necessary  to  get  out  of 
the  way  of  the  crane.    He  was  not  upon  the  track  during  that 
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afternoon,  but  while  working  there  on  the  following  morning 
was  run  down  by  the  crane  without  warning.  Held,  that  it  was 
a  question  for  the  Jury  whether  the  failure  to  warn  him  was  neg- 
ligence, and  also  whether  he  was  guilty  of  contributory  negli- 
gence in  not  notifying  the  craneman  before  going  upon  the  track 
on  the  second  day.    Bmale  v.  Wrought  W.  M,  Co.  331 

Oross  negligence:  Proximate  cause. 

2.  Gross  negligence  of  the  defendant  is  not  a  sufficient  basis  for  a 

recovery  for  a  personal  injury  unless  such  negligence  was  the 
proximate  cause  of  the  injury.    TJatalie  v.  C.  <i  M.  E,  R.  Co.  583 

Proximate  cause:  Special  verdict. 

3.  Where,  in  answer  to  separate  questions  in  a  special  verdict,  the 

Jury  found  two  negligent  acts  or  omissions  of  the  defendant, 
both  of  which  were  actionable,  a  further  finding  that  the  neg- 
ligence "thus  found"  was  the  proximate  cause  of  plaintiff's  in- 
Jury  was  a  suflicient  finding  of  proximate  cause.  Peck  v.  Baror- 
hoc,  141  Wis.  48,  and  Kruck  v.  Wilbur  L.  Co.  148  Wis.  76,  dis- 
tinguished.   Brown  v.  Eastern  Wis.  R.  d  L.  Co.  459 

Contributory  negligence:  Verdict,  when  disturbed. 

4.  In  an  action  to  recover  for  death  of  a  person  caused  by  negligence, 

a  finding  by  the  Jury,  approved  by  the  trial  court,  acquitting  the 
deceased  of  contributory  negligence  will  not  be  disturbed  on  ap- 
peal unless  the  evidence  of  contributory  negligence  is  clear,  con- 
vincing, and  practically  undisputed.  Wilger  v.  Wis.  T.,  L.,  ff. 
d  P.  Co.  654 

Negotiable  Instruments.    See  Bills  and  Notes. 

Newly  Discovered  Evidence.    See  Criminal  Law,  6.    New  Trial,  1, 2. 

NEW  TRIAL. 

See  Appeal,  2.    Brokers,  4.    Criminal  Law,  2,  6.    Damages,  3,  8. 

Master  and  Servant,  7. 

1.  The  presumption  being  that  by  due  diligence  a  party  can  discover 

and  produce  relevant  and  material  evidence,  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence  is  received 
with  great  caution  and  is  not  entertained  favorably.  Musso  v. 
State,  161 

2.  It  being  the  law  of  this  case,  under  the  decision  on  a  former  ap- 

peal, that  a  test  should  have  been  made  of  the  tensile  strength 
of  a  bolt  which  broke  by  reason  of  a  latent  defect,  causing  the 
fall  of  an  elevator  and  injury  to  plaintiff,  and  that  the  burden 
was  upon  defendant  to  show  that  such  test  had  been  made,  there 
was  no  abuse  of  discretion  in  denying  defendant's  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  it  not  be- 
ing claimed  that  such  evidence  would  show  that  there  had  been 
an  actual  test  of  the  bolt,  but  only  that  a  test  of  the  batch  of 
metal  from  which  it  was  cast  had  probably  been  made  and  that 
it  was  not  customary  to  test  individual  bolts,  and  especially 
since  such  evidence  was  merely  cumulative  on  an  issue  litigated 
on  the  former  trial.    Dibbert  v.  Metropolitan  I.  Co.  329 

3.  The  evidence  as  to  the  speed  of  an  automobile  which  struck  and 

injured  a  boy  was  conflicting,  and  questions  were  submitte<l  In 
the  special  verdict  as  to  whether  defendant  was  operating  the 
car  at  a  speed  exceeding  the  legal  limit,  but,  the  Jury  not  being 
able  to  agree  on  those  questions,  they  were  withdrawn.     The 
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Jury  then  found  that  the  boy  was  guilty  of  contributory  negli- 
gence. It  appearing  that  the  Jury  were  probably  misled  by  the 
withdrawal  of  said  questions  to  believe  that^the  evidence  as  to 
unlawful  speed  had  no  bearing  upon  the  question  of  contribu- 
tory negligence,  the  trial  court  properly  granted  a  new  trial  on 
that  ground.    Ludke  v.  Burck,  440 

Next  Fhiend.    See  Justices'  Courts. 

Notice. 
Of  appeal.    See  Highways,  5. 

Of  meeting  to  lay  out  highway.    See  Highways,  1-4. 
Of  unsuitableness  of  horse.    See  Liveby  Stable  Keepers. 
Of  facts  known  to  agent.    See  Pbincipal  ai?d  Agent,  4. 
Of  injury.    See  Workmen's  Compensation,  9. 

NOVATION. 

1.  Acceptance  by  the  creditor  of  a  novation  whereby  a  new  debtor  is 

substituted  and  the  old  one  discharged  need  not  be  by  express 
words,  but  may  be  implied  from  facts  and  conduct  Bishop-Bab- 
cock-Becker  Co,  v.  Keeley,  546 

2.  In  an  action  against  the  maker  of  promissory  notes,  the  evidence 

is  held  to  sustain  a  finding  of  the  trial  court  that  the  payee 
(plaintiff's  assignor)  had  consented  to  an  agreement  by  which 
the  liability  of  the  maker  was  extinguished  and  another  person 
was  substituted  as  the  debtor  on  the  notes.  Ibid, 

Obligation  of  Contract:  Impairing.    See  Corporations,  7,  8.    Insur- 
ance, 4.    Railroads,  1. 

OFFICERS. 
Election:  Deciding  tie  vote. 

1.  Assuming  in  this  case  that  the  board  of  health  of  the  city  of  Man- 

itowoc as  constituted  under  a  municipal  ordinance  had  power  to 
elect  a  health  officer  (a  point  not  decided),  where  the  vote  had 
resulted  in  a  tie  the  drawing  of  lots  to  determine  the  election 
conferred  no  right  to  the  office  upon  the  person  whose  name  was 
drawn,  there  being  no  statute  or  rule  authorizing  such  proce*- 
dure.    Meany  v,  Staehle,  452 

Appointment:  Qualifications:  Election  commissioners:  Af/lXiation  with 
party.    See  Elections. 

Ineligibility  after  election:  Vacancy. 

2.  Where  a  person  is  eligible  to  an  office  at  the  time  he  is  elected 

thereto,  but  becomes  ineligible  under  legal  or  constitutional  pro- 
visions during  his  term,  he  will  be  allowed  a  reasonable  time  in 
which  to  remove  the  ineligibility  before  his  office  can  be  deemed 
vacant.    State  ex  rel.  Postel  v.  Marcus,  354 

Title  to  office:  Action:  Trial  by  jury. 

3.  Title  to  an  office  is  the  right  to  hold  it.    The  certificate  of  elec- 

tion or  appointment  is  not  the  title,  but  is  a  mere  muniment  of 
title  and  is  at  best  but  prima  fade  evidence  of  it.  State  ex  rel. 
Schumacher  v.  Markham,  431 

4.  A  proceeding  under  the  Corrupt  Practices  Act   (sees.  94 — 1  to 

94 — 38,  Stats.  1913)  to  declare  void  an  election  to  office  and  to 
oust  and  exclude  a  person  from  such  office  because  of  a  viola- 
tion of  said  act,  is  in  substance  and  effect  an  action  to  try  his 
right  or  title  to  the  office.  It  is  not  akin  to  a  proceeding  for 
removal  for  misconduct  while  in  office.  Ibid. 
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5.  The  Corrupt  Practices  Act  does  not  prescribe  any  new  qualifica- 

tion or  test  of  eligibility  for  office,  its  purpose  being  to  require 
an  aspirant  to  resort  to  honest  means  to  secure  a  nomination 
or  election;  but  violation  of  the  act  goes  to  the  right  to  hold 
office.  Ibid. 

6.  As  to  offices  of  legislative  creation  the  legislature  has  a  broad  dis- 

cretion as  to  how  the  right  or  title  to  the  office  may  be  tried, 
but  as  to  constitutional  offices  the  rule  is  otherwise.  Ibid. 

7.  The  right  to  hold  office  and  enjoy  the  emoluments  thereof  is  a 

legal  right,  and  a  controversy  in  respect  thereto  was,  at  the 
time  our  constitution  was  adopted,  determiniLble  exclusively  in 
courts  of  law,  either  party  being  entitled  to  a  Jury  trial  as  mat- 
ter of  right;  hence  a  defendant  In  an  action  to  try  title  to  a  con- 
stitutional office  has  a  right,  under  sec.  5,  art.  I,  Const.,  to  a 
jury  trial  on  issues  of  fact,  and  such  right  cannot  be  taken 
away  by  the  legislature.  Ibid. 

8.  So  much  of  sub.  3,  sec.  94 — 31,  Stats.  1913,  as  provides  that  the 

court  shall  without  a  jury  determine  all  issues  of  fact  in  the 
proceedings  there  referred  to,  is  unconstitutional  and  void. 
The  remaining  portion  of  said  section,  and  the  other  provisions 
of  the  act  relative  to  the  practice  to  be  pursued  in  such  proceed- 
ings, are  valid.  Ibid. 

Possession  of  office:  Restraining  interference. 

9.  In  an  action  to  restrain  interference  with  plaintiff's  alleged  pos- 

session of  the  office  of  health  officer  and  his  discharge  of  the  du- 
ties thereof,  a  temporary  injunction  was  properly  denied  where 
it  appeared  that  plaintiff  was  not  health  officer  either  de  jure  or 
de  facto,  that  no  official  room  was  provided  by  the  city,  and 
that,  in  so  far  as  actual  possession  of  the  official  books,  records, 
papers,  and  equipment  served  to  indicate  possession  of  the  of- 
fice, such  possession  was  in  defendant  rather  than  in  plaintiff. 
Meany  v.  Staehle,  452 

Delegation  of  power.    See  Taxation,  9-11. 

Torts  of  public  officers:  Liability.    See  State  Boabd  of  Agbiculture. 
States. 

Municipal  officers.    See  Municipal  Corporations.    Officers,  1. 

Officers  of  private  corporations.    See  Corporatio.ns,  1-4,  9. 

Option  of  new  trial  or  change  in  damages.    See  Damages,  3,  8. 

Parks.    See   Municipal  Corporations.    Workmen's   Compensation, 

6,  12. 
Parties.    See  Corporations,  10.    Courts,  2.    Witnesses. 
Party  Affiliation.     See  Elections. 
Party  Chairman:  Powers.     See  Elections. 

PATENTS. 

Where,  by  the  t^rms  of  a  contract  granting  to  defendant  the  ex- 
clusive right  to  use  a  patented  furnace  during  the  life  of  any  of 
the  patents  thereon,  defendant  was  to  pay  a  royalty  of  $100  per 
year  for  each  and  every  furnace  erected  under  the  agreement, 
the  liability  to  pay  such  royalties  during  the  period  of  the  grant 
was  not  dependent  upon  use  by  defendant  of  the  furnaces  so 
erected.    Lauth  v.  McKenna  8.  W.  Co.  309 
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Patment.  See  Bills  and  Noi«8,  2,  3.  Insurance,  7.  Mechanics' 
Liens,  3. 

Personal  Injuries.  See  Compromise  and  Settlement.  Damages, 
4-8.  Electricity,  1.  Evidence,  2.  Master  and  Servant.  Neg- 
ligence. Railroads,  2-5.  Release.  State  Board  of  Agricul- 
ture, 4-6.    Street  Railways.    Workmen's  Compensation. 

Perverse  Verdict.    See  Master  and  Servant,  7. 

Physicians  and  Surgeons.  See  Criminal  Law,  4,  6.  Insurance,  1-3. 
Officers,  1,  9. 

Plats.     See  Deeds,  1,  2. 

PLEADING. 
Construction. 

1.  Where  a  pleading  requires  construction,  one  which  will  sustain  it 

should  be  preferred  to  one  which  would  defeat  it  First  Trust 
Co.  v.  Miller,  336 

Complaint:  Sufficiency,    See  Lisel  and  Slander,  1. 

Answer:  Sufficiency.    See  Compromise  and  Settlement. 

Petition  and  return.    See  Certiorari. 

Counterclaim. 

2.  In  an  action  for  slander  the  defendant  may  counterclaim  for  a 

Blander  uttered  at  the  same  time  and  place  as  the  slander  set  up 
in  the  complaint  The  entire  word-encounter  is  in  such  case 
the  "transaction,"  within  the  meaning  of  sec.  2656,  Stats. 
Powell  V.  Powell,  504 

Demurrer,    See  Lisel  and  Slander,  1. 

Amendment.    See  Breach  of  Marriage  Promise,  2.    Courts. 

Pledges.    See  Banks  and  Banking. 

Police  Powbr.    See  Constitutional  Law,  33,  64-73. 

Political  Parties:  Affiliation:  Powers  of  chairmen.    See  Elections. 

Political  Questions.    See  Constitutional  Law,  1,  45,  72,  73. 

Possession. 
Of  land.    See  Adverse  Possession.    Ejectment. 
Of  office.    See  Officers,  9. 

Presumptions.  See  Bills  and  Notes,  3,  5.  Certiorari.  Instruc- 
tions TO  Jury,  1.    Insurance,  8.    New  Trial,  1. 

PRINCIPAL  AND  AGENT. 

See  Brokers.    Corporations,  6.    States,  1-7.    Vendor  and  Purchaser, 

2,  3. 

1.  Statements  of  a  person  when  making  a  contract  th^t  he  was  agent 

for  another  person  are  not  competent  evidence  of  agency  in*  an 
action  on  such  contract  against  the  supposed  principal.  Oun- 
sten  V.  Gordon,  481 

2.  In  an  action  for  the  purchase  price  of  horses  alleged  to  have  been 

bought  for  defendants  by  a  third  person  acting  as  their  agent,  a 
finding  by  the  Jury  that  such  person  was  defendants'  agent  is 
held  not  to  be  supported  by  any  competent  evidence  and  hence 
was  properly  set  aside  by  the  trial  court  Ibid. 
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3.  One  who,  professing  to  contract  as  agent  for  another,  fails  to  bind 

such  other,  is  himself  liable  as  principal.  Wis.  Farm  Co.  v. 
Watson,  638 

4.  One  dealing  with  the  agent  of  another  person  cannot  enter  into  an 

agreement  with  such  agent  by  which  knowledge  of  certain  facts 
is  to  be  withheld  from  the  principal,  and  then  hold  the  principal 
chargeable  with  knowledge  of  such  facts  on  the  ground  that  the 
agent  knew  them.    Brazeau  v.  McBride,  204 

PROCESS. 

Service  hy  publication:  Affidavit. 

1.  The  affidavit  provided  for  in  sec.  2640,  Stats.,  may  be  made  by 

plaintiff's  attorney,  and  no  statement  that  it  is  made  on  behalf 
of  the  plaintiff  is  required.    Jenks  v.  Arms,  171 

2.  Where  such  an  affidavit  was  subscribed  by  S.  M.,  who,  as  shown 

by  the  attached  complaint,  was  plaintiff's  attorney,  and  all  the 
jurisdictional  facts  w^re  positively  stated  therein  and  sworn  to 
by  him,  a  recital  at  the  beginning  of  the  affidavit  that  "R.  J., 
being  duly  sworn,  on  oath  says  that  he  is  the  plaintiff  above 
named  and  makes  this  affidavit  in  his  own  behalf,"  did  not  ren- 
der the  affidavit  insufficient.  Such  error,  being  manifestly  not 
prejudicial,  may  be  disregarded  under  sees.  2829,  3072m,  Stats., 
or  the  affidavit  may  be  treated  as  amended  in  that  regard  under 
sec.  2830.  Ibid. 

Abuse  of  process.    See  Garnishment. 

Phomissoby  Notes.    See  Bills  and  Notes. 

Pboof  of  Service  of  notice;  Filing.    See  Highways,  3. 

Proximate  Cause.    See  Electricity,  1.    Negligence,   2,   3.    Work- 
men's Compensation,  15-18. 

Publication  of  summons.    See  Process. 

Public  Corporations.    See  Municipal  Corporations.    State  Boari> 
OF  Agriculture. 

Public  Lands.    See  Constitutional  Law,  39,  40,  49-63. 

Public  Policy.    See  Contracts,  1,  2.    Specific  Performance. 

Purchase-Money  Liens.    See  Vendor  and  Purchaser,  9,  10. 

Qualifications  for  office.    See  Elechons.    Officers,  2,  5. 

Quasi-Judicial  Tribunals.    See  Certiorari.    Taxation,  2,  7. 

Quieting  Title.    See  Adverse  Possession,  1.    Waters. 

RAILROADS. 

See  Street  and  Interurban  Railways. 

Crossings:  Powers  of  railroad  commission:  Apportionment  of  costr 
Previous  contract. 

1.  Sec.  1797 — 56,  Stats.  1913,  giving  to  the  railroad  commission  power 
with  respect  to  "every  crossing"  of  the  track  of  one  railroad 
"hereafter  made"  by  that  of  another,  to  determine  how  it  should 
be  made  and  to  apportion  the  cost,  has  no  application  to  the 
widening,  within  the  right  of  way  of  one  railroad  company,  of  a 
crossing  established  before  the  enactment  of  said  statute,  and 
hence  does  not  supersede  or  affect  a  previous  contract  between 
the  two  companies  as  to  payment  of  the  cost  of  such  change. 
Chicago  d  N.  W.  R.  Co.  v.  Milwaukee  N.  R.  Co.  352 
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Fences:  Duty  to  maintain:  Overhead  crossings:  Liahility  for  injury. 

2.  The  want  of  a  fence  at  the  place  where  a  boy  first  entered  upon 

a  railroad  right  of  way  cannot  be  said  to  have  occasioned,  in 
whole  or  in  part,  an  injury  sustained  by  him  after  he  had  left 
such  right  of  way  and  had  entered  upon  it  a  second  time  at  a 
different  place,  when  it  appears  that  he  would  have  made  the 
second  entry  even  if  he  had  not  made  the  first.  Bejma  v,  Chi- 
cago d  M.  E.  R.  Co.  527 

3.  Where  one  railroad  crosses  another  by  an  overhead  trestle,  the 

elevated  road  exercises  no  control  over  the  surface  of  the  right 
of  way  of  the  lower  road  except  such  as  is  necessary  for  the  sup- 
port of  its  own  roadbed;  and  in  law  as  well  as  in  fact  there  are 
two  separate  rights  of  way  within  their  lines  of  intersection,  the 
one  above  the  other,  each  being  independent  of  the  other  so  far 
as  the  statute  (sec.  1810,  Stats.)  requiring  fences  is  concerned. 

Ibid. 

4.  In  such  a  case  the  provision  in  sec.  1810,  Stats.,  requiring  a  rail- 

road company  to  maintain  fences  on  both  sides  of  its  road  does 
not  require  the  upper  road  to  maintain  fences  across  its  own 
right  of  way  at  the  sides  of  the  right  of  way  of  the  lower  inter- 
secting railroad ;  and  within  the  limits  of  a  city  the  upper  road 
is  not  bound  to  maintain  cattle-guards  and  wing  fences  in  such 
a  place,  even  if  (which  is  doubted)  the  term  "highway  cross- 
ing," used  in  said  statute,  includes  an  intersection  of  two  rail- 
roads. Ibid. 

5.  Since  it  is  evident  that  sec.  1810,  Stats.,  did  not  aim  to  provide 

for  a  complete  exclusion  of  animals  and  persons  from  the  track 
everywhere,  but  has  specified  in  detail  where  fences  shall  be 
erected  and  maintained,  the  court  cannot  by  construction  require 
fences  to  be  built  elsewhere,  on  the  ground  that  they  are  needed 
there  as  much  as  where  they  are  provided  for  in  the  statute. 
UHcke  V.  C.  d  N.  W.  R.  Co.  152  Wis.  238,  distinguished.  Ibid. 

Ratification.  See  Bills  and  Notes,  1.  False  Imprisonment.  Trial^  2. 

Real-Estate  Agents.     See  Brokers. 

Real  Property.  See  Adverse  Possession.  Boundaries.  Brokers. 
CoNSTiTiTTiONAL  Law,  34-38,  48-63.  Corporations,  7,  8.  Deeds. 
Ejectment.  Judgment,  1.  Landlord  and  Tenant.  Mechan- 
ics' Liens.  Subrogation.  Taxation,  1-6.  Vendor  and  Pur- 
chaser.   Waters.    Wills,  7. 

Rebuttal.     See  Criminal  Law,  4. 

Reference.     See  Constitutional  Law,  63, 

RELEASE. 

See  Compromise  and  Settlement.    Evidence,  2. 

Mere  payment  of  the  amount  allowed  by  the  law  as  indemnity  for 
an  accidental  injury,  where  there  is  no  controversy  or  dispute 
as  to  the  liability  of  the  employer  therefor,  is  nothing  more  than 
the  discharge  of  a  debt  and  is  no  consideration  for  the  release  of 
any  other  claim.    Milwaukee  C.  d  G.  Co.  v.  Industrial  Comm.    247 

Remedies.  See  Contracts,  1,  2.  Corporations,  1,  2,  9.  Elections, 
2.  Landlord  and  Tenant,  1-4.  Officers,  4.  Specific  Pebfokm- 
ANCE.  State  Board  of  Agriculture,  4-6.  States.  Vendor  and 
Purchaser,  5,  6.    Workmen's  Compensation,  2-4. 

Removal  from  office.    See  Officers,  4. 
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Rents  and  Pbofits.     See  Ejectment,  2. 

Resebvation  in  lease.    See  Landlord  and  Tenant,  6. 

Res  Judicata.     See  Appeal,  8.    Judgment,  2. 

Respondeat  Superiob.     See  States,  5,  6. 

Restraint  of  bidding  at  Judicial  sale.    See  Contracts,  1.    Specikic 
Performance. 

Review.     See  Appeal,  2-8.    Certiorari.    Taxation,  1-6. 

Roads  and  Streeits.     See  Highways.    Livery  Stable  Keepers.    Mu- 
nicipal Corporations.    Taxation,  12. 

Royalties.     See  Patents. 

Safety  of  working  place,  etc.     See  Master  and  Servant,  5-12. 

Safety   Statutes:    Violation.     See   Automobiles,    1.     Street   RaUt 

WAYS,    6. 

SALES. 

Through  agents.    See  Corporations,  6.    Principal  and  Agent,  2. 

Sales  af  corporate  stock.    See  Contracts,  3.    Judgment,  2.     Specific 
Performance. 

Action  for  price:  Counterclaim  for  failure  to  deliver:  Trial:  Determi- 
nation of  issues. 

1.  Where,  in  an  action  for  the  purchase  price  of  ties,  defendants  ad- 

mitted the  amount  due  but  counterclalmed  for  damages  because 
of  plaintiff's  failure  to  deliver  his  entire  cut  of  ties  for  that  sea- 
son, and  the  jury  found  that  plaintiff  so  agreed  but  that  defend- 
ants failed  on  their  part  seasonably  to  furnish  an  Inspector  so 
that  the  ties  could  be  shipped,  such  findings,  together  with  a 
judgment  entered  in  plaintiff's  favor,  settled  every  controverted 
issue  of  fact.  If  the  jury  did  not  specifically  find  that  the  delay 
in  furnishing  an  inspector  was  a  sufficient  ground  for  breaching 
the  contract,  the  judge,  by  force  of  sec.  2858m,  Stats.  1913,  so 
found.    Langer  v.  Finch,  668 

Conditional  sales:  Validity  as  to  creditors:  Filing. 

2.  A  conditional  contract  for  the  sale  of  personal  property,  though 

not  filed  as  required  by  sec.  2317,  Stats.,  until  shortly  before 
bankruptcy  proceedings  were  instituted  against  the  purchaser, 
is  not  necessarily  void  as  to  unsecured  creditors  of  the  latter. 
John  Deere  P.  Co.  v.  Edgar  Farmer  8.  Co.  154  Wis.  490,  followed. 
E.  L.  Essley  M.  Co.  v.  First  Trust  Co.  300 

3.  Where  the  vendor  did  not  withhold  the  filing  of  such  contract  be- 

cause requested  to  do  so  by  the  purchaser  nor  to  avoid  injuring 
the  credit  of  the  purchaser,  he  is  not  estopped  from  asserting 
title  as  against  creditors  who  did  not  extend  credit  to  the  pur- 
chaser on  the  faith  that  the  property  covered  by  the  contract  was 
unincumbered.  Standard  P.  Co.  v.  Ouenther,  67  Wis.  101,  and 
Sanger  v.  Guenther,  73  Wis.  354,  distinguished.  Ibid. 

4.  Although  the  jury  found  in  this  case  that  the  purchaser  requested 

the  vendor  not  to  file  the  conditional  sale  contract,  a  further 
finding  that  the  vendor  did  not  withhold  the  filing  because  of 
such  request  was  warranted  by  the  evidence  and  is  not  incon- 
sistent with  the  first  finding.  Ibid. 

5.  Findings  by  the  jury  that  certain  creditors  of  the  purchaser  did 

not  extend  credit  to  it  upon  the  faith  that  the  property  men- 
tioned in  the  conditional  sale  contract  was  unincumbered,  and 
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that  such  creditors  were,  by  the  vendor's  failure  to  file  the  con- 
tract, misled  into  believing  that  the  property  was  the  unincum- 
bered property  of  the  purchaser,  were  not  inconsistent,  it  being 
obvious  that  the  Jury  intended  to  find  that  the  credit  would  have 
been  extended  even  if  the  creditors  had  known  the  facts  as  to 
said  contract.  Ibid, 

6.  The  finding  that  said  creditors  did  not  extend  credit  upon  the 

faith  that  the  property  mentioned  was  unincumbered  is  held  to 
be  warranted  by  the  evidence,  although  the  credit  men  of  such 
creditors  testified,  with  more  or  less  positiveness,  that  they 
would  not  have  extended  credit  had  they  known  of  the  incum- 
brance. Ibid, 

7.  Although  the  question  in  answer  to  which  the  Jury  made  the  find- 

ing last  above  mentioned  might  have  been  made  a  little  clearer, 
yet  it  sufficiently  submitted,  and  the  Jury  must  have  understood, 
the  issue  involved,  i.  e.  whether  or  not  the  credit  would  have 
been  extended  if  the  creditors  had  known  of  the  existence  of  the 
conditional  sale  contract.     .  Ibid. 

8.  A  requested  instruction  in  respect  to  such  question  that  it  was  not 

necessary  to  an  affirmative  answer  that  the  creditor  so  extend- 
ing credit  actually  saw  the  machinery  covered  by  the  conditional 
contract  or  knew  that  the  particular  items  of  machinery  covered 
thereby  were  in  the  debtor's  plant,  but  that  it  was  sufficient  if 
such  credit  was  extended  upon  the  faith  that  the  plant  as  a  whole 
was  the  property  of  the  debtor,  was  substantially  correct  and 
might  well  have  been  given;  but,  there  being  no  probability 
that  if  it  had  been  given  the  result  would  have  been  difFerent,  the 
error  in  refusing  it  was  nonprejudicial.  Ibid, 

Judicial  sales:  Preventing  bidding.    See  Contracts,  1.    Specific  Per- 
formance. 

Sales  of  land.    See  Deeds.    Vendor  and  Purchaser. 

School  and  University  Lands.    See  CJonstitxjtional  Law,  39,  40, 
49-63. 

School  Principal:  Injury.    See  Workmen's  Compensation,  10. 

Srx:TJRiTY  for  Costs.    See  Appeal,  9. 

Seduction.    See  Breach  of  Marriage  Promise. 

Service  of  Summons:  Publication.    See  Process. 

Setoff  and  Counterclaim.    See  Corporations,  6.    Pleading,  2. 

Settlement.    See  Compromise  and  Settlement.    Evidence,  2.    Re- 
lease. 

Shows.    See  State  Board  of  Agriculture. 

Signatures.    See  Bills  and  Notes.    Deeds,   2.    Vendor  and  Pur- 
chaser, 1-3. 

Slander.     See  Libel  and  Slander.    Pleading,  2. 

Special  Assessments.     See  Taxation,  12. 

Special  Verdict.    See  Trial,  3. 

SPECIFIC  PERFORMANCE. 

In  an  action  to  enforce  specific  performance  of  an  oral  agreement 
to  transfer  an  interest  in  certain  corporate  stock  to  plaintiff,  it 
appearing  that  as  an  essential  part  of  such  agreement  plaintift 
was  to  refrain  from  bidding  at  a  Judicial  sale  of  the  stock  and 
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allow  one  of  the  defendants  to  bid  it  in  without  competition  and 
thus  to  cut  off  the  interest  of  a  third  person  who  was.  not  finan- 
cially able  to  bid,  plaintiff  was  barred  of  relief  in  equity.  8chmitt 
V,  Franke,  347 

Speed.    See  Automobiles.    New  Trial,  3.    Street  Railways,  1. 

STATE  BOARD  OF  AGRICULTURE. 

Puhlic  corporation:  State  fair:  Exhibitions:  Injury  to  patron:  Lin- 
hility. 

1.  The  Wisconsin  state  board  of  agriculture,  organized  under  sees. 

1456-1458 &,  Stats.,  and  given  control  of  the  affairs  of  the  de- 
partment of  agriculture  and  of  state  fairs  and  fair  grounds,  is 
a  corporation  organized  for  purely  public  purposes.  Morrison 
V.  Fisher,  621 

2.  The  holding  of  a  state  fair  under  the  management  of  such  board 

is  the  carrying  on  of  a  goyernmental  function  of  the  state,  and 
since  the  board  derives  no  pecuniary  benefit  therefrom  no  pri- 
vate or  proprietary  interest  is  involved.  /Md. 

3.  The  providing  of  entertainments  and  attractions   (such  as  an 

aviation  exhibition),  legitimate  and  educational  in  their  nature 
and  serving  to  increase  the  attendance  at  the  fair,  is  within  the 
scope  of  the  authority  of  the  board  in  carrying  on  such  govern- 
mental function,  and  it  has  a  broad  discretion  in  determining 
what  exhibitions  may  be  given.  Ibid. 

4.  The  state  board  of  agriculture  is  not  liable  for  negligence  of  its 

officers  and  agents  in  giving  such  an  exhibition  at  the  state  fair 
resulting  in  injury  to  a  patron  of  the  fair.  Ibid. 

5.  The  board  not  being  liable  for  such  injury,  the  members  of  the 

board  could  not  be  charged  with  liability  unless  they  were  guilty 
of  such  misconduct  in  the  discharge  of  their  duties  as  would 
render  them  liable  as  Individuals.  Ibid. 

6.  The  board  made  a  contract  for  an  aviation  exhibition  at  the  state 

fair,  in  accordance  with  which  the  board  cleared  of  obstructions 
the  Infield  of  the  race  track,  and  the  other  party  furnished  an 
aeroplane  fully  equipped  and  in  charge  of  a  competent  aviator, 
to  whom  was  left  the  whole  matter  of  making  the  flights,  includ- 
ing the  place  from  which  the  ascents  should  be  made.  He  se- 
lected and  used  the  race  track  in  front  of  the  grand  stand  as  the 
best  starting  place,  stating  that  the  danger  was  in  alighting  and 
that  the  infield  should  be  kept  clear  for  that  purpose.  He  made 
successful  fiights  on  three  successive  days.  While  attempting 
to  ascend  on  the  fourth  day,  the  machine  settled  down  and  struck 
and  injured  the  plaintiff,  a  spectator.  The  jury  found  that  there 
was  no  negligence  on  the  part  of  the  aviator  in  handling  the  ma- 
chine, but  that  certain  members  of  the  board  were  guilty  of  neg- 
ligence in  participating  in  or  permitting  the  starting  of  the  ma- 
chine from  the  race  track.  Held,  that  such  members,  though 
present,  were  charged  with  no  duty  to  control  the  management 
of  the  machine  or  to  direct  that  it  be  started  from  the  infield,  and 
were  not  guilty  of  actionable  negligence  in  permitting  the  as- 
cent from  the  race  track.  Ibid. 

Statements  against  Interest.    See  Evidence,  2. 


Wis.]  index.  721 


STATES. 
Constitutions:  Amendment.    See  Constitutional  Law,  1-11. 
Same:  Construction.    See  Constitutional  Law,  12,  13 
Powers  of  legislature.    See  Constitutional  Law,  14-74. 
Property,  contracts,  and  liaMlities.    See  Constitutional  Law,  36-44. 

Engaging  in  **works  of  internal  improvement."    See  Constitutional 
Law,  45-49. 

Liability  for  torts  of  agents:  Governmental  functions:  Propagation  of 
fish:  Immunity  from  suit:  Waiver. 

1.  The  state  is  not  liable  for  the  tortious  acts  of  its  agents  and  offi- 

cers while  engaged  in  the  discharge  of  a  governmental  function. 
Apfelhacher  v.  State,  565 

2.  The  propagation  of  fish  by  the  state  is  a  governmental  function; 

and  the  state  is  not  liable  for  negligence-  of  its  officers  in  con- 
ducting this  work.  [Whether  the  state  would  be  liable  if  the 
propagation  of  fish  were  considered  a  proprietary  instead  of  a 
governmental  enterprise,  not  decided.]  Ihid. 

3.  Ch.  624,  Laws  of  1913,  authorizing  the  t>laintift  in  this  case  to 

bring  suit  for  the  purpose  of  settling  his  controversies  with  the 
state,  removes  the  state's  immunity  from  suit,  but  does  not  pass 
upon  the  question  of  liability  of  the  state.  Ibid. 

4.  The  nonliability  of  a  sovereign  for  torts  arising  out  of  the  prose- 

cution of  governmental  functions  is  based  upon  grounds  of  pub- 
lic policy  distinct  from  the  immunity  of  the  sovereign  from  suit. 

Ihid. 

5.  The  doctrine  of  respondeat  superior  has  by  courts  been  applied 

to  public  subdivisions  of  the  state  only  in  those  cases  where  the 
municipality  has  been  engaged  in  a  proprietary  enterprise  which 
may  or  does  result  in  a  financial  benefit,  although  the  legislature 
has  from-  time  to  time  made  exceptions  to  this  rule.  /Z>i<f. 

6.  Denial  of  the  application  of  the  doctrine  of  respondeat  superior 

to  the  state  when  exercising  a  governmental  function  does  not 
affect  the  injured  person's  right  of  action  against  the  person  or 
persons  actually  committing  the  wrong.  Ihid. 

7.  Waiver  of  immunity  from  suit  by  a  state,  in  such  cases  as  the 

legislature  may  deem  proper,  is  not  a  denial  of  the  equal  protec- 
tion of  the  laws  to  persons  within  its  Jurisdiction;  hence  a  stat- 
ute specially  granting  leave  to  an  individual  to  sue  the  state,  but 
not  enlarging  his  claim  in  any  manner,  does  not  contravene 
sec.  1,  Amendm.  XIV,  Const  of  U.  S.  Ihid. 

Same:  State  hoards.    See  State  Board  of  Agricultube. 

Statute  of  Frauds.    See  Breach  of  Marriage  Promise,  1.    Sales,  2-8. 

Statute  of  Limitations.    See  Adverse  Possession.    Taxation,  12. 

STATUTES. 

Constitutionality.    See  Constitutional  Law,  34,  35,  59,  70-74.    Cor- 
porations, 7,  8.    Officers,  6-8.    States,  7. 

(General  or  special  f    See  Constitutional  Law,  34,  35. 

Mandatory  or  directory?    See  Justices'  Courts,  2.    Taxation,  7. 

Vol.  160  —  45 
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Repeal,    See  Corporations,  7,  8. 

Construction,  See  Adverse  Possession,  4,  5.  Automobiles,  1.  Buxs 
AND  Notes,  5.  Compromise  and  Settlement.  Constitutional 
Law,  12,  13,  18,  20.  38.  Corporations,  1-3,  8,  11-13.  Eject- 
ment, 1.  Elections.  Evidence,  2.  Explosives.  Highways,  3- 
6.  Insurance,  4-6.  Intoxicating  Liquors,  2.  Justices*  Courts. 
Master  and  Servant,  1,  5,  9-11.  Municipal  Corporations.  Of- 
ficers, 4,  5.  Pleading,  2.  Process.  Railroads.  Sales,  1,  2. 
State  Board  of  Agriculture,  1.  States.  3.  Street  Railways, 
6.    Taxation,  7-12.    Workmen's  Compensation. 

The  word  "or"  in  a  statute  may,  to  avoid  absurdity,  be  construed 
as  equivalent  to  "and."     State  ex  rel.  Rich  v.  Steiner,  175 

Bame:  Retroactive  operation.    See  Insurance,  4. 

Foreign  statutes.    See  Insurance,  5,  6. 

STIPULATIONS. 

See  Ejectment,  2. 

A  stipulation  advisedly  made  by  counsel  at  the  trial  as  to  the  law 
of  the  road  in  the  city  where  an  accident  occurred  is  held  bind- 
ing, and  an  instruction  to  the  Jury  in  accordance  therewith  was 
proper.     Calahan  v,  JfoIZ,  523 

Stock  and  Stockholders.  See  Contracts,  3.  Corporations,  1-5,  9-14. 
Jitdgment,  2.     Specific  Performance. 

STREET  AND  INTERURBAN  RAILWAYS. 

Injuries  to  persons:  Collision  with  automobile. 

1.  In  an  action  for  personal  injuries  caused  by  an  electric  car  strik- 

ing the  rear  of  an  automobile  in  which  plaintlft  was  riding, 
shortly  after  the  automobile,  coming  from  a  side  street  or  alley, 
had  turned  north  on  the  track,  the  testimony  of  four  witnesses 
for  defendant  that  the  electric  car  had  stopped  and  discharged 
passengers  after  rounding  a  corner  175  feet  south  of  such  side 
street  could  not  be  true  if,  as  plaintiff  and  his  son  positively  tes- 
tified, the  car  was  not  in  sight  when  the  automobile  turned 
north;  and  it  was  possible  that  the  car,  if  it  was  running  at  an 
excessive  rate  of  speed  and  if  it  did  not  stop  at  the  corner,  might 
have  been  out  of  sight  when  the  automobile  turned  north  and 
still  have  overtaken  the  automobile  at  the  point  where  plaint- 
iffs son  testified  the  collision  occurred.  Held,  that  it  could  not 
be  said  as  matter  of  law  that  the  car  did  stop  at  the  corner. 
The  testimony  for  plaintiff  not  being. inherently  incredible,  the 
jury  might  find  it  true,  although  the  evidence  greatly  prepon- 
derated the  other  way.    Rieck  v.  Chicago  d  M,  E^  R,  Co,  232 

Same:  Pedestrian  crossing  track. 

2.  Due  care  in  approaching  a  railway  track  can  be  satisfied  only  by 

full  use  of  the  senses  of  sight  and  hearing  at  the  last  moment 
of  opportunity  before  passing  the  line  between  safety  and  peril; 
and  the  nonobservance  of  the  duty  to  look  and  listen  is  negli- 
gence per  se,    Meissner  v.  Southern  Wis.  R.  Co.  507 

3.  Where  plaintiff's  intestate,  while  crossing  from  south  to  north 

on  a  street  running  east  and  west,  upon  which  there  was  a  dou- 
ble streetcar  track,  passed  to  the  rear  of  a  standing  east-bound 
car  and  as  he  stepped  on  to  the  west-bound  track  was  struck  and 
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killed  by  a  car  going  west,  which  he  would  have  seen  had  he 
looked  to  the  east  while  he  was  in  the  space  between  the  two 
tracks,  he  was  guilty  of  contributory  negligence  as  matter  of  law. 

Ibid. 
Same:  Child  on  track:  Evidence  as  to  speed. 

4.  In  an  action  to  recover  for  death  of  a  boy  about  four  years  old 

who  started  suddenly  to  run  diagonally  across  a  street  and  was 
struck  and  killed  by  defendants'  interurban  electric  car,  which, 
as  the  Jury  found,  was  not  running  at  an  excessive  rate  of  speed, 
a  finding  by  the  Jury  that  the  motorman  was  negligent  in  not 
stopping  the  car  in  time  to  avoid  the  accident  is  held  not  to  be 
supported  by  any  credible  evidence,  it  appearing  clearly  from 
his  uncontradicted  testimony,  corroborated  by  a  number  of  in- 
dependent facts  and  circumstances,  that  as  soon  as  he  saw  the 
boy  leave  the  sidewalk  he  applied  the  brake  and  did  everything 
in  his  power  to  stop  the  car.    Natalie  v,  C  d  M.  E,  R,  Co.         583 

5.  The  contradictory  impressions  or  estimates  of  several  witnesses 

as  to  the  speed  of  the  car,  which  they  observed  only  momentarily 
at  a  time  when  they  were  laboring  under  excitement,  are  held 
in  this  case  to  be  too  vague,  uncertain,  and  unsatisfactory  to  put 
in  issue  the  large  volume  of  evidence  to  the  contrary.  IMd, 

Same:  Failure  to  provide  fenders:  Gross  negligence. 

[6.  Whether  the  failure  of  a  company  operating  an  interurban  rail- 
way to  provide  a  car  with  a  suitable  fender  or  pilot  as  required 
by  sec.  1636 — 58,  Stats.,  which  makes  such  failure  punishable  by 
fine  only,  should,  under  the  decision  in  Pinoza  v.  Northern  C.  Co, 
152  Wis.  473,  be  classed  with  gross  negligence,  so  that  a  person 
injured  by  reason  of  such  failure  could  recover  even  if  he  waa 
guilty  of  contributory  negligence,  is  not  decided.]  IMd. 

Streets.     See  Municipal  Corpobations.    Taxation,  12. 

Subcontractors.    See  Mechanics'  Liens. 

SUBROGATION. 

Where  the  owner  of  a  life  estate  in  land  has  been  compelled  to  pay 
off  a  mortgage  in  order  to  protect  his  interest,  he  is  entitled  to 
subrogation  and  to  have  the  mortgage  lien  preserved  and  en- 
forced as  against  the  remaindermen.    Tellett  v.  Alhregtsan,    487 

Summons. 

Vacating.     See  Garnishment. 

Service  by  publication.     See  Process. 
Supreme  Court.     See  Appeal  and  Error.    Constitutional  Law,  63. 

Courts,  1,  2. 
Surveys  of  land.     See  Boundaries,  1. 
Swamp  Land  Grants.    See  Constitutional  Law,  5r-63. 

TAXATION 

Constitutional  requirements  and  restrictions.    See  Constitutional 

Law,  14-35. 
Special  laws  for  assessment  and  collection.    See  Constitutional  Law, 

34,  35. 
Review  of  assessment.    See  Constitutional  Law,  34. 

1.  The  assessor's  valuation  of  property  is  prima  facie  correct  and  is 
binding  on  the  board  of  review  in  the  absence  of  evidence  show- 
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Ing  It  to  be  Incorrect  State  ex  reh  Kimberly-Clark  Co,  v.  Will- 
iams,  64S 

2.  A  board  of  review  is  not  an  assessing  body,  but  is  a  ^tfo^i-judicial 

body  whose  duty  it  is  to  hear  evidence  tending  to  show  errors  in 
the  assessment  roll  and  to  decide  on  such  evidence  whether  or 
not  the  assessor's  valuation  is  correct.  Ibid. 

3.  Disregard,  by  the  board  of  review,  of  competent  testimony,  un- 

impeached  by  other  evidence,  which  shows  the  assessor's  valua- 
tion to  be  incorrect,  is  Jurisdictional  error.  Ibid. 

4.  Where  the  evidence  is  conflicting,  the  board  of  review  may  per- 

haps view  property  for  the  purpose  of  aiding  in  determining  the 
true  value,  but  it  cannot  base  its  decision  on  such  view  in  disre- 
gard of  the  uncontradicted  sworn  testimony.  Ibid. 

5.  If,  in  any  reasonable  view  of  it,  the  evidence  taken  furnished  a 

substantial  basis  for  the  action  of  the  board,  and  it  is  not  shown 
that  it  acted  arbitrarily  or  dishonestly,  its  decision  will  not  be 
disturbed  by  the  courts.  Ibid. 

6.  The  owner  of  real  property  who  objects,  before  the  board  of  re- 

view, to  the  assessment  thereof  may  accept  the  assessor's  valua- 
tion of  the  land  itself  and  limit  his  objections  and  his  evidence 
to  the  separate  valuation  of  buildings  and  improvements.    Ibid. 

Equalization  of  asseaaments.    See  CJonstitutionai,  Law,  34. 

7.  In  reviewing,  under  sees.  1077a-1077I,  Stats.,  a  county  board's  de- 

termination of  the  relative  value  of  taxable  property  in  the  as- 
sessment districts  of  the  county,  the  tax  commission  acts  as  a 
guast-judicial  tribunal  under  a  special  grant  of  power,  with 
specified  procedure,  and  the  mandatory  requirements  of  the  stat- 
ute must  be  at  least  substantially  followed  as  an  essential  to 
validity  of  the  result.    State  ex  rel.  Ruemmele  v.  Haugen,       494 

8.  Under  sec.  1077/,  Stats.,  the  parties  interested  in  such  review  are 

entitled  to  an  opportunity  to  hear  the  evidence  produced,  to  op- 
pose it  with  evidence,  to  be  heard  by  counsel  upon  the  case  as 
closed  by  the  proofs,  and  to  have  the  controversy  determined 
upon  such  proofs.  Ibid. 

9.  The  term  "commission,"  as  used  in  sec.  1077/,  Stats.,  means  the 

commission,  not  a  single  member  of  it,  or  its  secretary,  or  any 
employee.  At  least  a  quorum  of  the  commission  must  partici- 
pate in  the  hearing  and  determination.  Ibid. 

10.  The  authority  granted  to  the  commission  by  sec.  1087 — 40a,  Stats^ 
"to  appoint  one  of  its  members,  or  its  secretary  or  engineer,  to 
act  for  it  to  investigate  and  make  report  upon  any  matter  pend- 
ing before  it,"  etc.,  is  limited  to  purely  administrative  duties^ 
as  distinguished  from  those  of  a  Judicial  nature.  Ibid. 

[11.  Whether  the  mere  failure  of  the  members  of  the  commission  or 
a  majority  of  such  members  to  sign  the  final  determination,  as 
required  by  sec.  1077;,  Stats.,  would  be  fatal  to  such  determina- 
tion, not  decided.]  Ibid. 

Collection:  Special  assessment  certificates:  Limitation  of  actions. 

12.  An  action  brought  under  sec.  1210Z,  Stats.  1913,  by  the  owner  of 
special  assessment  certificates  to  recover  the  aggregate  amount 
of  two  special  assessments  for  street  paving  is  an  action  on  the 
certificates,  and  when  brought  after  six  years  from  their  date  Is 
barred  under  the  terms  of  sec.  1183.  U.  B.  Nat.  Bank  v.  Lake 
Superior  T.  rf  T.  R.  Co,  669 

Same:  Lands  sold  for  taxes.    See  Constitutional  Law,  35. 
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Tax  Commission:  Powers:  Procedure.    See  Taxation,  7-11. 
Taxes  Paid,  etc.:  Accounting.    See  Ejectment,  2. 
Tax-Title  Lands:  Counties.    See  Constitutional  Law,  35. 
Testamentary  Capacity.    See  Wills,  1,  2. 

THREATS. 

The  evidence  in  this  case  is  held  to  sustain  a  conviction  of  threat- 
ening to  do  great  bodily  harm.    Loguidice  v.  States  17 

Time  of  meeting.    See  Highways,  2. 

Title. 
To  corporate  stock.    See  Cokporations,  1-3. 
To  personal  property.     See  Sales,  2-8. 
To  office.    See  Officers,  3-8. 

To  land.    See  Adverse  Possession.    Boundaries.    Deeds.    Eject- 
ment. Subrogation.  Vendor  and  Purchaser.  Waters.  Wills,  7. 

Torts.  See  Automobiles.  Damages.  Electricity.  Evidence,  2. 
False  Imprisonment.  Instructions  to  Jury,  3.  Landlord 
and  Tenant,  7.  Libel  and  Slander.  Livery  Stable  Keepers. 
Master  and  Servant.  Negligence.  New  Trial,  3.  Pleading,  2. 
Railroads,  2-5.  Release.  State  Board  of  Agriculture,  4-6. 
States.     Street  Railways. 

Transfers  of  stock.    See  Corporations,  1-3. 

TRIAL. 
Course  and  conduct  in  general:  Dilatory  motions.    See  Criminal 

I^AW,  iS. 

Bame:  Stipulations,    See  Stipulations. 

Reception  of  evidence.    See  Criminal  Law,  4. 

Questions  for  jury.  See  Adverse  Possession,  2,  3.  Electricity,  2. 
Livery  Stable  Keepers.  Master  and  Servant,  13,  14.  Street 
Railways,  3-6. 

1.  Where  credible  witnesses  for  defendant  testify  to  an  independent 

fact  and  there  is  no  evidence  to  the  contrary  their  testimony 
cannot  be  disregarded;  but  if  witnesses  for  the  plalntifF  testify 
to  other  matters  which,  if  true,  necessarily  show  that  the  testi- 
mony of  defendant's  witnesses  is  untrue,  a  Jury  question  is  pre- 
sented.   Rieck  V,  C.  d  M,  E.  R.  Co.  232 

Right  to  jury  trial.    See  Constitutional  Law,  74.    Officers,  6-8. 

Same:  Waiver:  Finding  by  court. 

2.  No  findings  by  the  jury  on  the  question  of  estoppel  or  of  ratifica- 

tion by  defendants  of  the  contract  sued  on  having  been  re- 
quested by  plaintifT,  a  jury  trial  on  such  questions  was  waived; 
and  a  finding  thereon  by  the  trial  court  in  defendants'  favor, 
not  being  against  the  preponderance  of  the  evidence,  cannot  be 
disturbed.    Ounsten  v.  Gordon,  481 

Instructions  to  jury.    See  Instructions  to  Jury. 

Verdict:  Special  verdict:  Form  and  sufficiency.  See  Brokers,  4. 
Negligence,  3.    Sales,  7. 

3.  In  a  negligence  case  where  the  controverted  questions  were  few 

and  simple,  the  submission  of  twenty-one  questions  in  the  spe- 
cial verdict  is  criticised  as  confusing.  Pauloni  v.  Simmons 
Mfg.  Co,  211 


hr 
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Same:  Inconsistency.    See  Sales,  4,  5. 

Same:  Omissions:  Finding  by  court.    See  Sales,  1. 

Same:  Withdratcal  of  questions.    See  New  Trial,  3. 

Same:  Perversity:  Setting  aside.    See  Masteb  and  Servant,  7. 

Same:  Judgment  non  obstante.    See  Breach  of  Marriage  Pro&iise,  2. 

Same:  Conclusiveness  on  appeal.    See  Appeal^  3,  4. 

Trial  by  court.    See  Appeal,  6.     Sales,  1. 

Trial  by  Jury.    See  Constitutional  Law,  74.    Officers,  6-8.    Trial,  2. 

Trust  Funds  and  Lands.     See  Constitutional  Law,  34,  39,  40,  42-44, 
49-63. 

« 

Unconscionable  Defenses.    See  Workmen's  Compensation,  6. 
Undue  Influence.    See  Wills,  1,  2. 

University  Lands.    See  Constitutional  Law,  39,  40,  49-63. 
Vacancy  In  office.    See  Officers,  2. 

VENDOR  AND  PURCHASER  OF  LAND. 
See  Brokers.    Deeds. 

Validity  of  contract:  Signature  by  one  of  two  joint  purchasers:  Agency. 

1.  Where  a  written  contract,  though  signed  but  by  one  of  the  two 

joint  vendees  named  therein,  was  delivered  without  any  agree- 
ment that  it  should  not  take  effect  until  signed  by  the  other,  it 
became  at  once  binding  upon  the  one  who  signed  according  to 
its  legal  effect    Wis.  Farm  Co.  v.  Watson,  638 

2.  Where  in  such  case  the  vendee  who  signed  professed  to  act  for 

both  vendees  in  so  doing,  falsely  pretending  that  he  had  au- 
thority to  represent  the  other,  and  his  assumption  of  agency 
was  relied  upon  by  the  vendor,  he  is  liable  on  the  contract. 

Ibid. 

3.  Parol  evidence  as  to  the  relations  between  the  two  vendees  prior 

to  such  signing,  tending  to  show  that  they  had  been  jointly  in- 
terested in  many  real-estate  deals,  was  competent  upon  the 
question  whether  the  one  who  sigrued  was  authorized  to  act  as 
agent  of  the  other.  Ibid. 

Construction  of  contract:  Assumption  of  mortgages:  Misstatement  of 
amount:  Equity. 

4  A  purchaser  of  land  who,  by  the  terms  of  the  deed,  assumed  and 
agreed  to  pay  two  mortgages  thereon,  one  for  $2,500  and  one  for 
$1,000,  when  in  fact  the  second  mortgage  was  for  $550  only,  did 
not,  even  though  he  knew  such  fact,  thereby  agree  to  pay  certain 
unsecured  notes  of  the  vendor  for  $450,  of  which  he  had  no 
knowledge  and  upon  which,  including  accrued  interest,  more 
than  $450  was  due.    Brazeau  v.  McBride,  204 

5.  In  such  case,  however,  it  having  been  in  fact  intended  by  both  par- 

ties that»  as  part  of  the  consideration  for  the  land,  the  purchaser 
should  pay  indebtedness  of  the  vendor  to  the  amount  of  $3,500, 
he  still  equitably  owed  $450,  for  which  the  vendor  might  maintain 
an  action  as  for  money  had  and  received;  and  if  the  vendor  as- 
signed such  cause  of  action  to  the  holder  of  the  unsecured  notes 
the  latter  might  recover  said  amount  thereon  against  the  pur- 
chaser. Ibid. 

6.  No  assignment  of  such  cause  of  action  having  been  made,  and  the 

holder  of  the  unsecured  notes  having  brought  action  thereon 
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against  the  purchaser  of  the  land,  the  latter  was  within  his  rights 
in  defending  and  a  judgment  against  him  was  erroneous;  but 
upon  reversal  of  such  judgment,  there  being  no  dispute  as  to  the 
essential  facts,  under  the  authority  of  sec.  2405w,  Stats.,  the 
plaintiff  is  permitted,  upon  filing  in  the  eourt  below  an  assign- 
ment to  him  of  the  vendor's  cause  of  action  for  the  $450,  to  have 
judgment  for  that  amount,  with  interest  from  the  date  of  the  con- 
veyance of  the  land,  less  the  defendant's  costs  upon  the  appeal 
and  in  the  court  below.  Ihid. 

Same:  "More  or  leas:"  Mistake  in  quantity. 

7.  The  words  "more  or  less"  in  a  land  contract  or  deed,  following  a 

statement  as  to  the  number  of  acres  contained  in  the  tract  sold, 
are  intended  to  cover  a  reasonable  excess  or  deficiency,  the  risk 
of  which  both  parties  assume;  but  they  do  not  cover  a  difference 
so  great  as  to  make  it  evident  that  either  fraud  or  gross  mistake 
entered  into  the  contract.    Frey  v,  Etzel,  311 

8.  Thus,  where  the  purchaser  of  a  farm  had  been  well  acquainted 

with  the  land  and  its  boundaries  for  many  years  and  was  evi- 
dently buying  the  tract,  although  the  price  was  computed  by  the 
acreage  named  in  the  contract,  a  deficiency  in  the  amount  con- 
veyed of  about  three  acres  out  of  seventy-five  is  held  to  be  cov- 
ered by  a  clause  in  the  contract,  "containing  in  the  whole  104 
acres  more  or  less,  .  .  .  excepting,  however,  28.50  acres  more  or 
less  this  day  sold  to"  a  third  person.  .  lo^- 

Vendor's  lien  for  purchase  money. 

9.  In  an  action  to  establish  and  foreclose  a  purchase-money  lien  on 

land  held  by  defendant  under  an  apparently  clear  title,  the  bur- 
den is  upon  the  plaintiff  to  show  that  the  land  is  subject  to  such 
lien.    Fitzpatrick  v.  Yache,  446 

10.  Findings  of  fact  in  such  a  case  in  favor  of  the  defendant  are  held 
to  be  supported  by  the  evidence.  ^^*d- 

State  incurs  **debt"  l>y  contracting  to  purchase:  Authority.    See  Con- 

STITTJTIONAL  LaW,   36-38." 

Verdict.    See  Trial,  3. 

View.     See  Taxation,  4. 

Voters.     See  Constitutional  Law,  11. 

Waiver. 

Of  defenses.     See  Bili.8  and  Notes,  1,  2. 

Of  immunity  from  suit.     See  States,  7. 

Of  right  to  jury  trial.     See  Trial,  2. 
Warning  of  danger.     See  Negligence,  1. 
Warranties  in  application.     See  Insurance,  3-6. 
Warranty  Deeds.     See  Deeds,  3,  4. 

WATERS  AND   WATER  POWERS. 

See  Constitutional  Law,  48.     Deeds,  3,  4. 

In  an  action  to  quiet  title  to  certain  lands  and  water  rights  and 
compel  restoration  of  the  premises  to  their  former  condition, 
where  a  duty  to  make  certain  repairs  in  accordance  with  the  deed 
under  which  he  claimed  rested  upon  plaintiff  as  a  matter  of  law 
upon  the  facts  found  and  the  judgment  entered,  it  was  not  neces- 
sary that  the  judgment  should  specifically  so  provide.  Childs 
V.  Dahlke,  184 
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Weeds:  CoYenant  to  destroy.    See  Landlobd  and  Tenant,  5. 
Widows.    See  Damages,  1-3.    Workmen's  Compensation,  5,  7. 

WILLS. 

Testamentary  capacity:  Undue  influence:  Evidence, 

1.  Where  a  will  is  made  in  accordance  with  the  dictates  of  natural 

justice  it  will  require  strong  evidence  of  lack  of  mental  capacity 
or  undue  influence  to  nullify  it.    Gunderson  v,  Rogers,  468 

2.  The  evidence  in  this  case  is  held  to  sustain  findings  of  the  circuit 

court  that  testatrix  had  mental  capacity  to  make  the  will  when 
it  was  executed,  and  that  there  was  no  undue  influence.         Ihid. 

Construction:  Mistake  in  description  of  land:  (Hving  effect  to  inten- 
tion, 

3.  The  intention  of  the  testator,  so  far  as  it  can  he  discovered 

from  his  will,  must  be  considered  as  expressed  therein.  Will  of 
Boeck,  577 

4.  Judicial  construction  of  a  will  begins  only  when  uncertainty  of 

meaning  arises;  but  such  uncertainty  may  arise  as  well  by  ap- 
plication of  the  words  of  a  will  to  the  subject  with  which  it  deals 
as  from  the  words  themselves.  Ibid, 

5.  While  extrinsic  evidence  cannot  be  resorted  to  for  the  purpose  of 

changing  or  explaining  a  will,  it  may  be  for  the  purpose  of  show- 
ing the  circumstances  characterizing  its  making;  and,  for  the 
purpose  of  determining  the  meaning  in  fact  and  Intended  to  be 
expressed  therein,  the  will  may  be  read  in  the  light  of  such  cir- 
cumstances. Ibid. 

6.  Where  the  intention  of  the  testator  is  plain,  the  court  may  and 

should  go  to  the  uttermost  limits  of  construction  authority  to 
discover  it  expressed  in  the  language  used  to  that  end.        /Met. 

7.  A  testator,  who  for  many  years  had  owned  the  southeast  quarter 

of  the  northwest  quarter  and  the  southwest  quarter  of  the  north- 
west  quarter  and  no  other  lands  in  a  certain  section,  after  devis- 
ing the  southeast  quarter  of  the  northwest  quarter  to  one  son, 
in  terms  devised  the  northeast  quarter  of  the  northwest  quarter 
in  said  section  (which  he  had  never  owned)  to  another  son, 
charged  with  payment  of  a  legacy  to  a  daughter.  The  will  did 
not  dispose  in  any  way  of  the  southwest  quarter  of  the  north- 
west quarter,  although  all  of  testator's  other  property  was  by 
specific  mention  distributed.  It  being  manifest  that  the  tes- 
tator intended  to  devise  to  the  second  son  the  southwest  quarter 
of  the  northwest  quarter,  the  will  is  construed  so  as  to  give  effect 
to  that  intention.  ^*<^- 

WITNESSES. 

Cross-examination  of  party.    See  Bbokebs,  3. 
Upon  cross-examination  of  a  party  a  wide  scope  of  inquiry,  in  sub- 
jects related  to  the  matter  at  issue,  is  to  be  allowed  for  testing 
his  credibility  and  the  weight  of  his  evidence.    Oreene  v.  Agnew, 

224 

Fining  for  contempt.    See  Criminal  Law,  5. 

Woods  and  Forests:  Reserves.    See  Constitutional  Law,  24,  33,  48, 
49,  62,  72,  73. 


Wis.]  index.  729 


Wqbds  and  Phbases. 

Action  on  certificate,  in  statute.    See  Taxation,  12. 

AjBflliated  with  party,  in  statute.    See  Elections,  3. 

Coior  of  title,  in  statute.    See  Aovebse  Possession,  4. 

Commission,  in  statute.    See  Taxation,  9. 

Debt,  in  constitution.    See  Constitutional  Law,  36,  39,  40. 

Destroy  all  noxious  weeds,  in  lease.    See  Landlord  and  Tenant,  5. 

Due  care.    See  Street  Railways,  2. 

Entered,  In  constitution.    See  Constitutional  Law,  8. 

Emdence  of  state  debt,  in  constitution.  See  Constitutional  Law, 
37,  40. 

Expenses  of  the  state,  in  constitution.  See  Constitutional  Law, 
15,  23,  24. 

Governmental  function.  See  State  Board  of  Agriculture,  2. 
States,  2. 

Granted  or  issued  and  in  force  prior  to  a  certain  date,  in  statute. 
See  Intoxicating  Liquors,  2. 

Hereafter  made,  in  statute.    See  Railroads,  1. 

Highway  crossing,  in  statute.    See  Railroads,  4. 

Home,  in  noUce  of  meeting.    See  Highways,  1. 

Investigate  and  make  report,  In  statute.    See  Taxation,  10. 

Liability,  in  statute.    See  Corporations,  12,  13. 

More  or  less,  in  deed.    See  Vendor  and  Purchaser,  7,  8. 

Or,  in  statute.    See  Statutes. 

Performing  services  growing  out  of  and  incidental  to  his  employ- 
ment, in  statute.    See  Workmen's  Compensation,  10-13. 

Police  power.    See  Constitutional  Law,  64-68. 

Pressing  machine,  in  statute.    See  Master  and  Servant,  1. 

Proximately  caused  by  accident,  in  statute.  See  Workmen's  Com- 
pensation, 15-18. 

Right  of  way,  in  statute.    See  Railroads,  3-5. 

Safe  and  safety,  in  statute.    See  Master  and  Servant,  9,  10. 

School  lands  proper.    See  Constitutional  Law,  60. 

Special  law  for  assessment  or  collection  of  taxes.  In  constitution. 
See  Constitutional  Law,  34,  35. 

Statements  against  interest,  in  statute.    See  Evidence,  2. 

Their  journals,  in  constitution.    See  Constitutional  Law,  9,  10. 

Thus  found,  in  verdict.    See  Negligence,  3. 

Title  to  office.    See  Officers,  3. 

Transaction,  in  statute.    See  Pleading,  2. 

Works  of  internal  improvement,  in  constitution.  See  Constitu- 
tional Law,  45-49. 

Written  instrument,  in  statute.    See  Adverse  Possession,  4. 

WORKMEN'S  COMPENSATION. 

Liability  of  master  for  injuries  to  servant.    See  Master  and  Servant. 

When  employee  is  not  under  compensation  act:  Election:  Defenses 
available  to  employer. 

1.  Where  an  employer  has  elected  to  come  under  the  Workmen's 
Compensation  Act,  but  an  employee  has  not,  the  employer  is  en- 
titled, under  sec.  2394 — 1,  Stats.,  in  an  action  for  injuries  sus- 
tained by  such  employee,  to  the  common-law  defenses  of  assump- 
tion of  risk,  negligence  of  fellow-servant,  and  contributory  neg- 
ligence; and  the  employer  does  not  waive  the  right  to  such  de- 
fenses by  objecting  to  the  employee  having  the  benefit  of  said 
act.    Karny  v.  N.  W.  Malleable  Iron  Co.  316 
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12.  Whether  an  employee  who  was  in  the  service  of  the  employer 
when  the  latter  elected  to  come  under  the  Compensation  Act, 
and  who  was  Injured  within  thirty  days  thereafter  without  hav- 
ing himself  elected  to  be  subject  to  the  act»  is  entitled  to  relief 
thereunder,  is  not  decided.]  IMd, 

3.  A  decision  of  the  industrial  commission  that  an  injured  employee 

was  not  an  employee  under  the  Compensation  Act  is  binding 
upon  him  if  he  fails  to  appeal  therefrom.  Ibid, 

When  remedies  exclusive:  Torts  of  third  persons, 

4.  As  between  an  employer  and  his  employees  the  remedies  provided 

in  the  Workmen's  Compensation  Act  are  exclusive  when  both 
are  subject  to  the  act  at  the  time  of  the  accident;  but  such  act 
does  not  in  any  way  abridge  the  remedies  which  an  employee  of 
one  person  may  have  at  law  against  a  third  person  for  a  tort 
which  such  third  person  commits  against  him,  unless  it  be  in  a 
case  such  as  is  provided  for  by  sec.  2394 — 6,  Stats.  1913.  SmcUe 
V.  Wrought  W.  M,  Co,  331 

Death  of  employee:  Dependents:  Separate  claims, 

5.  When  an  employee  with  dependents  is  injured  by  accident  and 

temporarily  disabled  for  a  period  exceeding  a  week  and  subse- 
quently dies  as  the  result  of  his  injuries,  there  are,  under  the 
Workmen's  Compensation  Act,  two  distinct  claims  for  indem- 
nity: one  by  the  employee  himself  for  his  temporary  disable- 
ment, and  the  other  by  the  dependents  for  the  death,  neither  of 
which  claims  can  be  discharged  by  the  owner  of  the  other. 
Milwaukee  C.  d  O.  Co.  v.  Industrial  Comm.  247 

Unconscionable  defenses. 

6.  It  was  not  improper  or  unconscionable  for  a  city  to  defend  against 

a  claim  on  the  ground  that  the  work  being  done  by  the  employee, 
by  direction  of  the  park  commissioners,  was  unauthorized  and 
beyond  the  power  of  the  commissioners  or  council.  Superior  v. 
Industrial  Comm,  541 

Findings  of  industrial  commission,  when  conclusive, 

7.  In  the  absence  of  fraud,  findings  of  fact  by  the  industrial  commis- 

sion are  conclusive  if  supported,  either  directly  or  by  fair  in- 
ference, by  the  evidence  in  any  reasonable  view  of  it.  Milwau- 
kee V.  Industrial  Comm,  238 

8.  If  there  is  any  substantial,  credible  evidence  supporting  the  find- 

ings of  fact  of  the  industrial  commission,  the  courts  cannot  in- 
terfere.   Milwaukee  C.  d-  G,  Co.  v.  Industrial  Comm,  247 

Notice  of  injury:  Failure  to  give. 

9.  A  finding  in  this  case  that,  although  no  notice  of  injury  was  given 

to  appellant  city  as  required  by  sec.  2394 — 11,  Stats.,  there  was 
no  intent  to  mislead  the  city  and  it  was  not  in  fact  misled,  is 
held  to  be  supported  by  the  evidence.  Milwaukee  v.  Industrial 
Comm.  238 

When  employee  is  ''performing  services  growing  out  of  and  incidental 
to  his  employment.'' 

10.  The  principal  of  a  public  school  whose  duty  it  was  to  select  a  bas- 
ketball team  and  who,  while  supervising  for  that  purpose  some 
test  exercises  on  the  school  grounds  during  school  hours^  was 
struck  and  injured  by  a  basketball,  was  "performing  services 
growing  out  of  and  incidental  to  his  employment,'^  within  the 
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meaning  of  sec.  2394—4,  Stats.  1911.  even  If  rules  of  the  school 
board  required  such  exercises  to  be  held  at  recess.  Milwaukee 
V,  Industrial  Comm,  238 

11.  Where  the  engineer  of  a  switch  engine,  upon  being  relieved,  r^ 

mained  in  the  cab  of  the  engine  as  it  moved  backward  toward 
the  office  and,  while  standing  on  a  m^tal  apron  between  the  en- 
gine and  tender,  fell  because  such  apron  was  smooth  and  slip- 
pery, his  fall  was  the  result  of  a  hazard  incident  to  his  employ- 
ment and  was  an  industrial  accident  for  which  Indemnity  might 
be  recovered  under  the  Workmen's  Compensation  Act  Milwau- 
kee C.  d  O.  Co,  V.  Industrial  Comm,  ^*^ 

12.  A  park  caretaker  who,  under  the  authority  of  sec.  925 — 17o  and 

a  city  ordinance,  had  been  directed  by  the  park  commissioners 
to  mow  the  grass  upon  that  part  of  a  street  lying  between 
the  curb  and  sidewalk,  and  who  came  to  his  death  from  an  in- 
Jury  accidentally  sustained  while  so  doing,  was  "performing 
service  growing  out  of  and  incidental  to  his  employment,"  with- 
in the  meaning  of  sec.  2394—3,  Stats.  1913,  and  compensation 
was  properly  awarded  to  be  paid  by  the  city  to  the  widow. 
Superior  v.  Industrial  Comm,  541 

13.  The  duties  of  an  employee  were  to  dump  tram  cars  containing 

briquettes  of  Iron  ore  as  they  came  from  kilns,  pick  up  bri- 
quettes which  had  fallen,  and  transfer  the  cars  to  the  return 
track.  In  the  intervals  between  the  comings  of  cars  he  had 
some  leisure  time  which  he  was  expected  to  pass  as  best  he 
could.  On  a  cold  night,  after  a  car  came  out,  he  sat  or  lay  down 
on  the  track  in  front  of  it  to  warm  himself  from  the  hot  bri- 
quettes, and  was  caught  and  Injured  by  the  next  car.  Held,  that 
at  the  time  of  the  accident  he  was  "performing  service  growing 
out  of  and  incidental  to  his  employment,"  within  the  meaning 
of  sub.  (2),  sec.  2394—3,  Stats.  1913.  Northwestern  I.  Co,  v. 
Industrial  Comm,  633 

Negligence  as  affecting  right  to  compensation, 

14.  Negligence  of  the  employee  in  such  a  case  does  not  deprive  him 

of  the  right  to  compensation.  Ihid. 

Proximate  cause  of  injury  or  death:  Preceding   and  intervening 
causes. 

15.  Proximate  cause,  as  applied  to  negligence  law,  has  by  definition 

included  within  it  the  element  of  reasonable  anticipation;  but 
the  right  to  recover  under  the  Workmen's  Compensation  Act  is 
not  dependent  on  a  question  of  negligence,  and  an  injury  is 
"proximately  caused  by  accident"  within  the  meaning  of  sec. 
2394—4,  Stats.  1911,  if  it  can  be  traced  by  physical  causation  not 
too  remote  in  time  or  place  to  the  accident,  irrespective  of  any 
element  of  reasonable  anticipation.  Milwaukee  v.  Industrial 
Comm.  238 

16  Although  the  principal  of  a  public  school,  who  was  struck  by  a 

basketball,  was  suffering  from  an  advanced  stage  of  arterial 
sclerosis  at  the  time  he  was  so  injured,  a  finding  that  the  blow 
from  the  basketball,  which  ruptured  a  blood  vessel  in  his  head, 
proximately  caused  his  death,  is  held  not  to  be  without  support 
in  the  evidence.  ^^^• 

17  A  finding  by  the  Industrial  commission  that  the  death  of  an  en- 

gineer was  proximately  caused  by  a  fall  in  a  switch  engine  is 
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held  not  to  be  unsupported  by  evidence,  although  the  death  oc- 
curred about  nine  months  after  the  accident.  Miltoaukee  C.  d 
G.  Co.  V.  Industrial  Comm.  247 

18.  Nine  days  after  an  employee  had  cut  his  wrist  the  wound  was 
practically  healed  and  the  physician  discharged  him  as  cured. 
On  the  following  day,  against  the  physician's  advice,  he  engaged 
in  a  boxing  match.  Two  or  three  days  later  his  wrist  was  found 
to  be  infected,  and  he  finally  lost  the  use  of  his  hand.  Upon 
his  applying  for  compensation  the  industrial  commission  found, 
on  sufficient  evidence,  that  if  he  had  not  entered  the  boxing 
match  and  had  given  his  wrist  only  moderate  exercise  for  a  few 
days  more  no  serious  results  would  have  followed.  Held,  that 
his  application  was  properly  dismissed,  the  boxing  match  and 
not  the  original  cut  being  the  proximate  cause  of  the  injury 
complained  of,  within  the  meaning  of  the  Workmen's  Compen- 
sation Act.    Kill  V.  Industrial  Comm.  549 

Release  of  claims:  Consideration.    See  Release. 
WoBKS  OF  Internal  Improvement.    See  Constitutional  Law,  45-49, 
71. 
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